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Re: The Feoffees of the Grammar School in the Town of Ipswich
Dear (See Above Note):

You have asked for an advisory opinion regarding the status, relative to the Open
Meeting Law, of the Feoffees of the Grammar School in the Town of Ipswich. We have
received an inquiry from another source as well. We are advised that the status of this entity,
whose origin was in the colonial-era, has become an acute concern because, among other issues,
members of the Board of Selectmen are contemplating participating in the meetings of the
Feoffees.

Although phrased differently, the inquiries raise two basic questions: 1) When the three
Selectmen Feoffees' meet with the four Lifetime Feoffees, must the Open Meeting Law be
followed? and 2) Are notes and votes of past meetings of the Feoffees subject to public
disclosure?

In issuing this opinion, we are doing two things, both of which have significant
limitations. First, we are indirectly stating the bases on which we would either undertake or
forego an enforcement action under G.L. c. 39, §23B. Second, we are stating our belief as to
how a court would decide these issues. As to the first, a lawsuit by this Office is not the only
way that an Open Meeting Law matter can be brought to court. Three citizens also can initiate
suit. Further, the Attorney General has enforcement authority, although will generally defer to
the District Attorney’s judgment regarding a local matter. Second, although this Office often
issues opinions like this one, the authoritative interpretation of a statute would, of course, come
from a court. In an area such as the Open Meeting Law where the case law is sparse, each
newly-decided case has the potential to change that interpretation. With those limitations in
mind, we issue this opinion.

Your request raises a complicated set of legal issues. With regard to the Feoffees, the
response turns on whether that group is a governmental body. In addition to the need to

L as explained in the discussion of Province Law 1755-56 at pp. 5, 9-12, we view the current body as composed of
two groups, referred to in this opinion as “Lifetime Feoffees” and “Selectmen Feoffees.”



determine the nature of the Feoffees, a separate Open Meeting Law issue arises with regard to
three Selectmen sitting as part of the Feoffees. In essence, the issue is whether in doing so, the
Selectmen Feoffees are conducting “any public business or public policy matter over which the
(Board of Selectmen) has supervision, control, jurisdiction or advisory power . ...” See G.L. c.
39, 823A.

A full explanation of the reasoning that has lead to our opinion follows. In summary,
though, this Office has concluded:

1. the Feoffees of the Grammar School is a governmental body, and therefore subject to
the Open Meeting Law. As with any governmental body, the minutes of meetings of the
Feoffees must be kept and made public. Access to other Feoffee records is governed by
G.L. c. 66, 810.

2. even though a quorum of the Selectmen is present at a meeting of the Feoffees, a
meeting of the Board of Selectmen is not taking place, unless a particular topic of Feoffee
business also falls within the jurisdiction of the Board of Selectmen. The fundamental
business of the Feoffees -- the management of property, the profits of which go to the
public schools -- is not business within the jurisdiction of the Board of Selectmen.
Consequently, as the general rule, a meeting of the full group of seven Feoffees does not
also constitute a meeting of the Board of Selectmen. Accordingly, the only notice
required under the Open Meeting Law is of a meeting of the Feoffees; the notice should
be filed with the Ipswich Town Clerk.

The fundamental challenge presented as to the Feoffees is determining the applicability
of 20th Century concepts of open government to the governance arrangement of an entity that
long-preceded the emergence of those concepts. It is, therefore, necessary to discuss at some
length the factual background and the legal principles that lead us to our opinion, including a
review of the history of the Feoffees and an analysis of some of the case law related to
governmental bodies.

The historical information presented here is necessarily limited both by the lack of
definitive sources and the lack of extended time needed to research exhaustively the sources that
are or may be available. Our research has been limited to that which is reasonably necessary to
resolve the questions raised. Doubtless there are more facts that could be (perhaps literally)
unearthed that would bear on the topic. “Whether, if these facts could be ascertained, they would
materially affect the rights of the parties, is very doubtful.” Feoffees of the Grammar School in
the Town of Ipswich v. Elias Andrews, 49 Mass 584, 591 (1844).2

2 Although this case deals directly with the Feoffees, it is not helpful on the current issues, though it is useful for
information on the history of the group.



History of the Feoffees

“Feoffee” is a centuries-old term, most nearly equivalent to “grantee,” as that term is used
in modern land transactions. A “feoffee” is one to whom a “fee” is conveyed. In the sense here
relevant, a “fee” is equivalent to ownership of land. Black’s Law Dictionary, 5™ Edition.

Very soon after its first European settlement in 1633, the Town of Ipswich (then
Agawam) addressed the need to support education. In 1636, town records state, “A Grammar
School is set up, but does not succeed.”® On November 14, 1650 the Town granted to Robert
Paine, William Paine, Major Dennison and William Bartholomew land between the Chebacco*
River and the Gloucester line “for the use of the school.” Leases of portions of that land were
promptly executed. Conveyances tracing back to within months of the November, 1650 action
were at issue in Feoffees v. Andrews. The Town addressed the management of the school in
greater detail two months later. Town records show that on January 16, 1651, at Town
Meeting:

For the better [ordering] of the schools and the affairs thereof, Mr. Symonds, Mr.
Rogers, Mr. Norton, Major Denison, Mr. Robert Paine, Mr. William Paine, Mr.
Hubbard, Deacon John Whipple, Mr. Bartholomew were chosen a committee to receive
all such sums of money as have been and shall be given towards the building or
maintenance of a grammar school and schoolmaster, and to disburse and dispose such
sums as are given to provide a school house and schoolmaster’s house, either in building
or purchasing [same] house with all [convenient] speed, And such sums of money,
parcels of land, rents or annuities as are or shall be given towards the maintenance of a
schoolmaster, they shall receive and dispose of to the schoolmaster, that they shall call or
choose to that office from time to time, towards his maintenance, which they shall have
power to enlarge by appointing from year to year, which each scholar shall yearly or
quarterly pay or proportionably, who shall also have full power to regulate all matters
concerning the school master and scholars as in their wisdom they shall think meet from
time to time, who shall also consider the best way to make provision for teaching to write
and cast accounts.’®

Demonstrating himself to be a “piously disposed person[ ]”, (Province Laws 1755-56, c.
26, reproduced in the Appendix,) Robert Paine (also spelled Payne) promptly’ donated a building
for the Grammar School. At about the same time, he also provided a dwelling and two acres of

® History of Ipswich, Essex and Hamilton, Joseph B. Felt (1834), at page 83.

* Spelling was highly erratic in earlier times. In general, spelling, punctuation, and capitalization have been
modernized in this document, except that proper names as they appear in quoted material appear in their original
form.

> For clarity’s sake, the date has been modernized. Until 1752, New Year’s Day in the British Empire was March
25. Thus, at the time of this vote, January, 1650 FOLLOWED December, 1650.

® Portions of the original hand-written text which are difficult to decipher are indicated in brackets.
" See marginal note Feoffees v. Andrews, 49 Mass 584, 587 (1844).



land for the use of the schoolmaster. In 1683, Robert and Elizabeth Paine conveyed that house
and land to the town.?

Himself also evidently “piously disposed,” William Paine further enlarged the land
available for support of the Grammar School in his will of October 2, 1660:

I give unto the free school of Ipswich the little neck of land at Ipswich commonly known
by the name Jeffrey’s neck. The which is to be and remain to the benefit of the said
school forever as | have formerly intended and therefore the said land not to be sold or
wasted.

This property, gifted by William Paine, now known as Little Neck, evidently comprises the bulk
of the property now under the control of the Feoffees. However, the question before this Office
regards the nature of the Feoffees. That question is only tangentially related to the ownership
history of a particular parcel.

Significantly, the 1660 will names both three executors and three feoffees:

I do hereby make my son John Paine, my son-in-law Samuel Appleton and the said Mr.
Anthony Stodder my executors of this my last will and testament, and | do hereby request
and empower the said Mr. Christopher Clarke, Mr. Joseph Tainter and Mr. Oliver
Purches to be my overseers and feoffees in trust of this my last will and testament....

The individuals named by Paine were not the same individuals then charged by the Town
with managing the property dedicated by the Town for support of the school.

In 1661, the “feoffees” (evidently, at least in this instance, meaning the persons acting
under authority of the Town) bought a barn and orchard from Ezekiel Cheever. In 1662 the
Town increased the number of “persons for ordering the school” to nine. In 1696, the Town
granted the school additional land. In 1720, the Town sued the occupant of the “school farm,”
claiming the rent paid was inadequate. Two persons identified as “Feoffees,” Rev. Messrs. John
Rogers and Jabez Fitch, feeling the suit was unjust, refused to support it. In this context,
“Feoffee” must be referring to the Town-created entity, since successors to the individuals
named by William Paine would have no “standing” with regard to the *“school farm,” which was
the land granted originally by the Town in 1650/1. In 1734, the Town unsuccessfully sought a
grant of land from the General Court for use of the school.’

The record of these 17" and 18™ Century events may lack the clarity and specificity we
now expect to see in land titles. However, “in construing conveyances made early after the
settlement of the country, when conveyancing was little understood, the intention of the parties is
to govern, without regarding the rigid rules of construction which would be applicable to recent
conveyances . . . .” Feoffees v. Andrews, 49 Mass. at 592.

8 History of Ipswich, Essex and Hamilton, supra, at 84.

® This paragraph is drawn from History of Ipswich, Essex and Hamilton, supra, at 84-85.




There were evidently “endless disputes” between the Town and the Feoffees, regarding
management of land to support the school. To avoid the repetition of such disputes, the Town
and “the present surviving feoffees on the part of the private persons” turned to the General
Court. On January 12, 1756, the Town Meeting, with the consent of the Feoffees, asked the
General Court “to authorize and empower the present four Feoffees and such successors as they
shall time to time appoint in their stead, together with the three eldest Selectmen of this town for
the time being, other then such Selectman or men as may at any time be of the four Feoffees, to
be a Committee in Trust....” (The entire recorded motion is reproduced in the Appendix.) In
response, the General Court and Royal Governor adopted Province Laws 1755-56, c. 26
(reproduced in the Appendix). The critical language states that the four surviving Feoffees
together with three named Selectmen “shall be and are hereby incorporated a joint committee or
feoffees in trust....” The duration of the 1756 Act was limited, as requested in the Town
Meeting vote, to ten years. The 1756 Act evidently worked to resolve the problems that had
prompted its passage, because at the expiration of the initial ten years, the Act was renewed, with
minor changes, for an additional twenty-one years, by Province Laws, 1765-66, c. 5,
(reproduced in the Appendix). Finally, St. 1786, c. 54 (reproduced in the Appendix) made the
1765 Act perpetual.

By its terms, the 1765 Act incorporates a single entity of seven members, “a joint
committee,” divided into two classes: four “Lifetime Feoffees” and three “eldest”*° Selectmen,
the “Selectmen Feoffees.” The power to select successor Lifetime Feoffees is limited to
survivors within that class. Succession within the Selectmen Feoffees flows from the
electorate’s periodic selection of Selectmen.

Subsequent acts of the General Court have authorized specific actions by the Feoffees,
but nothing has changed their fundamental structure since the 1765 Act. See St. 1835, c. 106; St.
1892, c. 66; and St. 1906, c. 506.

Under the 1765 Act, the Feoffees were given two principal duties: (1) manage the land,
the income from which is to support the school and (2) manage the school itself.

Legal Framework

The Open Meeting Law, G.L. c. 39, § 23A et seq.,*! consists of a single definitions
section followed by a single section of substantive provisions. The law requires that a
governmental body do its business only at posted meetings, of which the public has had forty-
eight hours notice. Those meetings must be open to the public, unless a stated exception applies
and certain procedural requirements are met. Generally, Open Meeting Law cases involve a few
basic questions: Is the entity a governmental body?; Did it have a meeting?; Was there proper

19 \We express no view as to whether “eldest” refers to time of service or chronological age, because no Open
Meeting Law issue turns on that determination. We note, however, that the closing language of c. 5, § 2 implies that
length of service as Selectmen is meant, since that language provides for a situation of an entire Board of Selectmen
with no prior service.

1 The separate Open Meeting Law, applicable to certain state entities and found at G.L. c. 30A, §11A et seq., is
discussed below.



notice? If a closed session occurred, was there an applicable exception, and were the procedural
requirements met?

With regard to the Feoffees of the Grammar School, we are presented with the first
question: Is it a governmental body? If not, then the Open Meeting Law does not apply.*

Case law construing the Open Meeting Law is not extensive, especially as to what is a
“governmental body,” perhaps because most entities at issue (school committees, City Councils
and the like) are clearly such. Most instructive in the current situation is District Attorney for the
Northern District v. Board of Trustees of Leonard Morse Hospital, 389 Mass 729 (1983.) There,
the Supreme Judicial Court ruled on the status of the Board of Trustees of a hospital created by a
will bequest that had been accepted by the Town of Natick. Under the terms of the bequest, the
voters of Natick selected the Board members. By c. 216 of the Special Acts of 1916, the General
Court incorporated the trustees “with all the powers and privileges and subject to all the duties,
restrictions, and liabilities then or thereafter in force relating to charitable, religious, and
educational corporations.” Leonard Morse, 398 Mass. at 731. Over the years, the value of the
original bequest has been dwarfed by the public funds appropriated. Further, public credit had
been used to finance great expansion, far beyond the facility funded by the original bequest.
Nonetheless, the Supreme Judicial Court concluded that the Board of Trustees was not a
governmental body, principally because its origin was by private action. The Court also pointed
out that the Trustees lacked traditional governmental powers like taxation, law enforcement and
eminent domain.

The case of Aaron Medlock v. Board of Trustees of the University of Massachusetts, 31
Mass. App. 495 (1991), is also instructive. The issue was whether the Open Meeting Law
applied to the activities of animal care and use committees created to comply with federal
requirements. The Appeals Court, noting that the University Trustees had created the
committees, simply assumed that they were governmental bodies. The Court read the statute to
mean that a “meeting” occurred only if “public business” was done, reasoning that “public
business” could only be an activity that fulfilled a “public purpose.” The leading Massachusetts
on “public purpose” is Allydonn Realty Corporation v. Holyoke Housing Authority, 304 Mass.
288 (1939) which provides a non-exclusive list of relevant factors in determining whether an
entity is fulfilling a public purpose: To whom is the benefit available?; Is there a wide-spread
need for the benefit?; Is there a direct bearing on public welfare?; Have private efforts failed?; Is
there a need for a united control of a united effort?; Is eminent domain power conferred?; and Is
the entity consistent with the historical development of the functioning of public government?
By applying these factors, the Appeals Court in Medlock concluded that, though the animal care
and use committees might be “governmental bodies,” they did not gather for any “public
purpose,” and therefore had no “meetings.” As such, the Open Meeting Law did not apply to the
committees’ activities.

12 The separate question of whether a SELECTMEN’S meeting might be also occurring is discussed below.



Analysis

This brings us to the basic question: Are the Feoffees of the Grammar School a
“governmental body”?

The question first arises whether the status of the Feoffees should be analyzed under the
“municipal” Open Meeting Law, G.L. c. 39, 823A et seq. or the “state” Open Meeting Law, G.L.
30A, 811A et seq. We have concluded that the Feoffees as now constituted -- four Lifetime
Feoffees and three Selectmen Feoffees -- are a creation of the state (or rather provincial)
government. That does not, however, decide the question of which version of the Open Meeting
Law should control.™® The concerns addressed by the 1765 Act are limited to the Town of
Ipswich, the membership on the Feoffees is limited to Ipswich residents, and the benefits
(additional funding to the Ipswich Public Schools) are limited to that Town. Further, there is no
involvement of any person or place outside the Town of Ipswich.** We conclude that it is the
“municipal” version of the Open Meeting Law that should be used to determine whether the
Feoffees are a governmental body.

Further, under both the “state” and “municipal” versions of the Open Meeting Law, the
analysis of governmental body is essentially the same. Though the precise language in the two
versions may differ, “[t]hey are framed in common, almost identical, language, and they have the
same purpose: ‘to eliminate much of the secrecy surrounding the deliberations and decisions on
which public policy is based.” Loren F. Ghiglione v. School Committee of Southbridge, 376
Mass 70, 72 (1978).”” Medlock, 31 Mass. App. Ct. at 499. Further, although the “public
purpose” language explicit in 811A does not appear in 823A, the Appeals Court in Medlock
expressly noted that the Allydonn factors “are also consistent with the factors to be considered in
deciding whether an entity is a governmental body.” Id. at 501, n 6.

In answering whether the Board of Trustees in Leonard Morse was a governmental body,
the Supreme Judicial Court looked to the origin of body, discounting the operational facts of
extensive public involvement. “The hospital is a charitable institution established under the will
of Mary Ann Morse.” Leonard Morse, 398 Mass. at 732. “[T]he only reason that the trustees are

13 Creation by the General Court does not necessarily make an entity subject to the “state” version of the Open
Meeting Law. Obviously every school committee, for example, functions under state mandate, see generally G.L. c.
71, yet their actions are judged under the “municipal” version of the law. See also Gerstein v. Superintendent
Search Screening Committee, 405 Mass. 465 (1989); Connelly v. School Committee of Hanover, 409 Mass. 232
(1991). Further, a local rent control board, existing under St. 1970, c. 842 has been held not to be a state “agency.”
Anthony Gentile v. Rent Control Board of Somerville, 365 Mass. 343, 349 n.6 (1974). Conversely, the Boston
Housing Authority, existing under G.L. c. 121, § 3, was held to be subject to the audit of the Finance Commission of
Boston. Finance Commission of Boston v. John McGrath, 343 Mass. 754, 763 (1962) (“Such an authority, or any
similar authority for other purposes, is a public body, analogous in various respects . . . to a municipal corporation.”
citations omitted).

1 This was not always so. In 1819, the area known as Chebacco, including the land contained in the Town’s
original 1650 grant in support of the school, was separated from the Town of Ipswich and created as the Town of
Essex. Until given permission by the General Court to sell the land in Essex, see St. 1906, c. 506, the Feoffees
continued to own property in that town.



[elected directly by the voters] is because the will of Mary Ann Morse, a private individual, so
provided.” Id. at 733. Applying that principle to this case, we must look to the origin of the
Feoffees to determine the nature of the entity.

There are three plausible characterizations of the origin of the Feoffees as the entity
now functions: it was created by the Town of Ipswich in 1650/1, or by private donors of land, or
by the General Court in 1756 or 1765.

Created by the Town?

Town records demonstrate that it created a collective entity in 1650/1. With property
under its management and with control of the grammar school itself, this can be fairly
characterized as an endowed school committee. Is this a “public purpose?” If that collective
entity fulfilled a public purpose when created, and if it still exists, it would, we believe, be a
“governmental body” under the Open Meeting Law.

From the earliest days of the Massachusetts Bay colony, communities were encouraged,
if not required, to have a public school. In 1650, when the Town arguably created the Feoffees,
the operative law was the so-called Old Deluder Satan Law of 1647:

It being one chief point of that old deluder, Satan, to keep men from the knowledge of
Scriptures, as in former times, by keeping them in an unknown tongue, so in these latter
times, by persuading them from the use of tongues, that so at last the true sense and
meaning of the original might be clouded by false glosses of saint-seeming deceivers, that
learning might not be buried in the graves of our fathers, in church and commonwealth,
the Lord assisting our endeavors . . . It is therefore ordered . . . [that] after the Lord hath
increased [the settlement] to the number of fifty householders, [they] shall forthwith
appoint one within their town, to teach all such children as shall resort to him, to write
and read . .. and itis further ordered, That where any town shall increase to the number
of one hundred families or householders, they shall set up a grammar school for the
university.™

The town school committee -- the modern analog of the collective entity created by the
Town in 1650/1 -- is clearly a governmental body. In our view, when a town creates a collective
body to fulfill a statutorily-required obligation, it has created a governmental body. Therefore, if
the Feoffees of the Grammar School that functions today is the descendent of the entity created
in 1650/1, we have no doubt that it is a governmental body.

Created by Private Action?
The suggestion has been advanced that the Feoffees were created by the private action of

donors to the school. The only specific donors our research identified are the Paines, William,
Robert, and Robert’s wife, Elizabeth. Robert Paine was among those charged by the Town in

15 In 1646 Ipswich had 146 households; in 1677 it had around 250 households, History of Ipswich, Essex and
Hamilton, Joseph B. Felt (1834). The “university” was what is now Harvard College.



1650 with managing the granted land and the grammar school itself. When he and his wife made
their donations to the Town, therefore, he, and, presumably his wife, knew that the Town had a
mechanism in place to receive exactly the kind of donations that they were making.

The gift of “the little neck of land at Ipswich commonly known by the name Jeffrey’s
neck’ in William Paine’s 1660 will is different in several ways from the gifts by Robert and
Elizabeth Paine. First, the bequest is made “unto the free school of Ipswich,” not directly to the
Town itself. More important, William explicitly names “feoffees in trust,” although the will
does not tell us what duties those feoffees were to perform. Further evidence that there was a
privately-created entity, separate from the Town-created group, exists in the language of the
Town Meeting vote of January 12, 1755, and of the preambles to the 1756 Act and the 1765 Act.
(These documents are reproduced in the Appendix.) Collectively those documents indicate that
private persons, in granting land for use of the school, had provided for succession in those
charged with the management of that land. Those documents cite the failure of the Town in
1650/1 to provide for succession as a source of “endless disputes” between the Feoffees, as then
existing, and the Town.

As mentioned, in William Paine’s 1660 will three “Overseers and Feoffees in trust” were
named,™® but the will contained no language of succession. Further, no mechanism has been
identified by which the three feoffees named by William Paine in 1660 could have become “the
present four Feoffees,” referred to in the Town Meeting vote of January 12, 1756.

However, on the strength of the legislative preambles, we must assume that “the present
four Feoffees,” referred to in the Town Meeting vote of January 12, 1756 requesting legislative
action, are the successors to the Paine feoffees or those of unidentified private donors. If the
Feoffees of the Grammar School that functions today is the descendent of the “feoffees in trust”
created by William Paine or other unknown donors, they would be analogous to the Board of
Trustees in Leonard Morse, and NOT a governmental body."’

Created by the General Court?
Next, we examine the implications of the Acts of 1756 and 1765. The 1756 Act expired
of its own terms, and was replaced by the nearly identical 1765 Act, which subsequently become

“perpetual.” Therefore, it is the 1765 Act that we examine.

One could conclude that the 1755 request of the “the present four Feoffees” and the
Town was in the nature of a petition for reformation of the trust, of the kind that today would be

18 The 1683 gift by Robert and Elizabeth Paine is to the Town itself, not to any group. That the land given by Robert
Paine evidently passed under the control of the Feoffees was presumably by operation of the Town Meeting action
that had authorized that group to handle “such sums of money, parcels of land, rents or annuities as are or shall be
given towards the maintenance of a schoolmaster . ... "

7 Our research has not indicated what became of the group indisputably created by the Town 1n 1650/1. We note
that in 1720 individuals other than those named to manage the school’s land in 1650/1 are referred to as “Feoffees”
and are involved in the Town’s activities, not the activities of any private party. Clearly, notwithstanding the doubts
about succession expressed some thirty years later, the Town-created Feoffees had, in fact, dealt with succession at
least up to 1720.



directed to the Probate and Family Court.® The question arises whether in 1755 or 1765 the
Provincial Government had the power to extinguish or reform what we would today probably
call a testamentary trust.

At that time, the Province of Massachusetts Bay functioned under the so-called William
and Mary Charter of 1691. The authority of the Provincial Government was derived from the
power of the British sovereign, and the provisions of British law. As to testamentary matters,
Blackstone writes:

Wills therefore, rights of inheritance and successions, are all of them creatures of the
civil or municipal laws, and accordingly are in all respects regulated by them . . . how
futile every claim must be that has not its foundation in the positive rules of the state.
Blackstone’s Commentaries, Book Two, Chapter One.

9Under the 1691 Charter, legislative power was bestowed to the Governor and General
Court:!

To make, ordain and establish all manner of wholesome and reasonable orders, laws,
statutes, and ordinances, directions and instructions, either with penalties or without (so
as the same be not repugnant or contrary to the laws of this our realm of England) . . . .

Additional specific power with regard to estates was granted by the 1691 Charter to the Royal
Governor, comparable to the power of the sovereign in Britain:

We do . . . grant, establish and ordain that the Governor of our said Province ...with the
Council . . . may do, execute or perform all that is necessary for the probate of wills and
granting of administrations, for touching or concerning any interest or estate which any
person or persons shall have within our said Province . . ..

In Drury & others v. Inhabitants of Natick & another, 92 Mass 169, (1865), a case
regarding a testamentary trust that created a public library, the Supreme Judicial Court discussed
the powers of the Provincial General Court:

Under the Province Charter, the king disallowed all acts continuing in force colonial
laws or establishing courts of chancery; the general court seem to have acted in the
matter of charities by resolves or acts of incorporation. Drury, 92 Mass. at 180-181. %

Lacking a Probate Court, but with an available mechanism to address the disputes that
had arisen, the Town and Feoffees asked the General Court for help. Between the broad grant of
legislative authority and the broad grant of specific power with regard to estates, it is clear that
the Governor and Provincial General Court could reform a trust or even abrogate a will.

'8 The ancestor of the Probate and Family Court Department was established by St. 1783, c. 46.
19 Spelling, capitalization and punctuation are all modernized in quotations from the 1691 Charter.

% The Chancery Court had equitable rather than common law jurisdiction. Equity jurisdiction extended to wills and
estates. Black’s Law Dictionary, 5" Edition.
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The response of the General Court, with the assent of the Royal Governor, to the request
for help from the Town and the Feoffees, can be viewed as a reformation that superseded
whatever it was that William Paine or other unidentified donors had done. Indeed, even after the
creation of the Probate Court, the General Court made the seven Feoffee governance structure
perpetual and thrice granted specific additional power to the group.

We therefore conclude that whatever the actions of William Paine and any other private
donors may have been, they are irrelevant to the determination of the nature of the Feoffees.
Given that “the present surviving feoffees on the part of the private persons,” referred to in the
Town Meeting vote of January 12, 1756 requesting legislative action, are apparently the
successors of the entity created by private donors, we must note that they joined in the request
for that action. If a privately-created entity was extinguished or reformed by the General Court
and Royal Governor, it was at its own request.

In 1765, when the Provincial General Court acted, the town was required (by Province
Law 1692-93, c. 26, 85) to have a grammar school, just as it had been in 1650. Thus, whether
the relevant time is taken as 1650/1 or 1765, the statutory requirement was the same (though the
Puritan rhetoric was discarded): every community with more than one hundred households was
required to have a grammar school or face a fine. While the exact size of Ipswich in 1765 could
not be quickly determined, the 1790 Census shows 601 households.?

As noted, the General Court acted on at least three later occasions (1835, 1892, and 1906)
regarding the Feoffees, presumably at the entity’s request, granting authority to do things beyond
the powers listed in the 1765 Act. These legislative actions demonstrate that both the Feoffees
and the General Court viewed the Feoffees as an entity with limited powers, which the
Legislature could expand.

If the town action of 1650 /1 is the origin of the Feoffees, then we have a town creating a
collective entity to fulfill a statutorily-required function. If, as we think is sounder, the 1765 Act
is the origin of the Feoffees, then we have the Provincial government, at the request of the Town
and the surviving Feoffees, incorporating a collective entity to fulfill a statutorily-required
function.

Considering the 1765 Act, with the Allydonn factors in mind, we see that the benefit --
the availability of a grammar school -- has wide-spread application, and directly benefits the
public. The General Court passed the predecessor of the 1765 Act in response to a request from
the Town and the surviving Feoffees. Thus, the 1765 Act has its roots in the failure of other
governance arrangements. The confusion that led to the 1756 request amply demonstrated the
need for unified control of a unified effort. Finally, as with the Town’s own earlier action, the
1765 Act was passed at a time when the Town was obliged to have a grammar school. It is true

21 US Census Department. The known population data-points allow a reasonable projection of the 1765 figure. The
household figures for Ipswich for 1800 and 1810 could not be determined, but projecting the state-wide growth
figures for the twenty years 1790-1810 backward to 1765 from 1790 yields a number of about 480 households,
which is consistent with its known size of 250 households in 1677.
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that the Feoffees have no eminent domain power, but under Allydonn, no single factor is
decisive. We conclude that the 1765 Act was directed at fulfilling a public purpose.

A final issue regarding the Feoffees status as a governmental body needs to be examined.
The suggestion has been made that the advent of the modern school committee, by depriving the
Feoffees of control of the grammar school, effectively precludes the Feoffees from being a
governmental body. The Feoffees’ power over the Grammar School was lost to the modern
school committee at least by 1860.%* However, the power to manage property for the benefit of
the public schools is not a power given to school committees in general. As such, the Feoffees
retained that power, and exercise it to this day. We also note that, even after the creation of
modern school committees, the General Court has twice given the Feoffees power to sell specific
parcels. Had the General Court, by creating an Ipswich School Committee, rendered the
Feoffees superfluous, it would hardly have given it additional power.

Conclusion Regarding the Feoffees

We conclude that whether the origin of the Feoffees is the Town’s 17th century actions or
the 1765 Act of the Provincial Government, the entity is a publicly-created collective body
fulfilling a public purpose, unlike the hospital in Leonard Morse. Further, while c. 216 of the
Special Acts of 1916 gave the pre-existing Leonard Morse Hospital Board of Trustees a new
label, that act changed nothing about the composition or mode of selection of the Board.
Province Laws 1755-56, c. 26, on the other hand, completely remade the composition of the
Feoffees, by adding Selectman. At its birth, therefore, the Feoffees constituted a group that
would later come under the description of “governmental body.” Even if one or more private
donations had created a parallel group, that group was superseded by the Province, and later, the
Commonwealth.

Selectmen as Feoffees

A question has also been raised regarding the significance under the Open Meeting Law
of the actions of the three “eldest” members of the Board of Selectmen as Feoffees.”® We are
advised that the Board of Selectmen in Ipswich has five members. Therefore any three
Selectmen would constitute a quorum of that Board. If all three Selectmen Feoffees attend a
meeting of the Feoffees, then a quorum of the Board of Selectmen will be present at that
meeting. Would such an occurrence amount to a “meeting” of the Board of Selectmen for which
a notice must be posted?

G.L. c. 39, 823A defines a “Meeting” as

any corporal convening and deliberation of a governmental body for which a quorum is
required in order to make a decision at which any public business or public policy matter

2 3.S. 1860, c. 38, §16 provides, in relevant part: “Every town shall at the annual meeting choose, by written
ballots, a board of school committee, which shall have the general charge and superintendence of all public schools
in town.”

23 \We are advised that one current Lifetime Feoffee is also a current Selectman.
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over which the governmental body has supervision, control, jurisdiction or advisory
power is discussed or considered; but shall not include any on-site inspection of any
project or program.

Under the circumstances described above, a “corporal convening” will have occurred. It
would not be a “chance meeting[] or social meeting” -- declared by the statute not to be an Open
Meeting Law violation -- since, in fact, the presence of the Selectmen Feoffees will have been
planned. The issue becomes whether the Feoffees discuss or consider “any public business or
public policy matter over which the [Board of Selectmen] has supervision, control, jurisdiction
or advisory power . . ..”

With the creation of the Ipswich School Committee, the Feoffee’s mandate was limited to
managing property, with the profits benefiting the public schools. We must, therefore, examine
the role of the Board of Selectmen, relative to the funding of those schools. We are advised that
the school budgeting process in Ipswich works essentially as follows: the School Committee
formulates an operating budget, based on apparently available property tax and other revenue,
likely operational needs, and the requirements of state statute; that Committee’s
recommendation/request is forwarded to the Town Finance Committee, which attempts to
integrate the recommendation/request with other demands on available revenue; the Finance
Committee then forwards its total budget, including the School Department’s line-item, to the
Town Meeting, which is the final actor in the process. Noticeably absent is a formal role for the
Board of Selectmen. It is possible or even likely that Selectmen, as a Board or as individuals,
express their views during the process, but the school budget is not, in any meaningful sense,
within their “supervision, control, jurisdiction or advisory power.”

Finally, several additional arguments warrant a response. Just because the Board of
Selectmen is a governmental body, a notice of a meeting need not be posted whenever a majority
of Selectmen gather because a meeting of the body under the Open Meeting Law occurs only
when the public business of the body is being done. See Medlock, 31 Mass. App. Ct. at 502.
Further, just because the tenants of the Feoffees are taxpayers, the business of the Feoffees need
not be done in public. If business regarding taxpayers always had to be done in public, then
every condominium association board would be a governmental body. Finally, the argument that
the voters of Ipswich choose the Selectmen, and thus the actions of a majority of Selectmen must
always be public, was rejected in Leonard Morse where the voters selected the Trustees.

Because the Feoffees are not generally doing business that is also “public business” of the
Board of Selectmen, even if all the Selectmen Feoffees and the Lifetime Feoffee who is a
Selectman are present, no “meeting” of the Board of Selectmen is occurring, as a general rule. It
is possible that certain business before the Feoffees may also fall within the “supervision,
control, jurisdiction or advisory power” of the Board of Selectmen. This Office knows too little
of the substantive agenda of the Feoffees to predict the circumstances in which this possibility
might actually arise. Even if there is no obligation to post a meeting of the Board of Selectmen
when they act as Feoffees, the Open Meeting Law does not prohibit a discretionary posting of
notice.
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Responses to Specific Inquiries

When the three Selectmen Feoffees meet with the four Lifetime Feoffees, must the Open
Meeting Law be followed?

Yes, because the Feoffees are a governmental body

Are notes and votes of past meetings of the Feoffees subject to public disclosure?

Yes, at least to some extent. G.L. c. 39, 823B requires a governmental body to keep
minutes. Minutes are subject to public disclosure, whatever their age. Access to public records
generally is governed by G.L. c. 66, 810. Questions with regard to public records access should
be directed to the Supervisor of Public Records in the Office of the Secretary of the
Commonwealth.

We hope this response has addressed the inquiries made. Please feel free to contact this
Office in this or any other regard within our jurisdiction.

Very truly yours,

Charles F. Grimes
Assistant District Attorney
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Appendix
Ipswich Town Meeting on January 12, 1756

Whereas, the Town in granting the school farm at Chebaco did not give those persons to
whose trust they committed the improvement of said farm a power to appoint successors
as the private persons who granted lands in the Town for the same use did, as appears by
examining the respective grants, by which means, those grants being differently
constituted and the persons entrusted by the Town as aforesaid being long since dead,
endless disputes may arise between the Town and Feoffees about the school (to the
support of which the whole income if needed is to be applied) unless relief be had from
the General Court, and in as much as the present Feoffees have manifested their
agreement thereto,

Voted, that a joint application be made to the Great and General Court to obtain an Act, if
they see meet, fully to authorize and empower the present four Feoffees and such
successors as they shall time to time appoint in their stead, together with the three eldest
Selectmen of this town for the time being, other then such Selectman or men as may at
any time be of the four Feoffees, to be a Committee in Trust, the major part of whom to
order the affairs of the school land, appoint the schoolmaster from time to time, demand
receive and apply the income agreeably to the intension of the donor. No Feoffee
hereafter to be appointed by the present Feoffees or by their successors other than an
inhabitant of this Town, and not to act after he remove his dwelling out of it, and to have
no more than four at one time, And least any unforeseen inconvenience may happen in
this method, it is agreed that the Act be only for ten years at first.

Province Laws 1755-56, c. 26:

Whereas divers piously disposed persons in the first settlement of the town of Ipswich,
within the county of Essex, granted and conveyed to feoffees in trust, and to such their
successors in the same trust as those feoffees should appoint to hold perpetual succession,
certain lands, tenements and annuities by them mentioned, for the sue of school-learning
in said town forever; of which feoffees the honorable Thomas Berry, Esg., Daniel
Appleton and Samuel Rogers, Esqrs., with Mr. Benjamin Crocker, are the only survivors;
and whereas the town of Ipswich did also, in their laudable concern for promoting
learning, about the same time, and for the same use, give and grant to certain persons in
said grant mentioned, and to such others as the said town should appoint, a large farm,
then called a neck of land, situate in Chebacco, in the same town, with some of the lands
adjoining; all which farm and lands were soon after leased out for the space of one
thousand years, the rents to be applied to the uses of learning in said town as aforesaid;
but, as is apprehended by some, no power was given by the said town to their trustees to
appoint successors in that trust for receiving and applying the rents, or of ordering and
directing the affairs of the school in said town, as in the first-mentioned case is provided;
from which difference in the original constitution of those grants, which were all
designed for one and the same use, considerable disputes have already arisen between the
said town and the feoffees; and not only so, but some doubts are started whether it is in
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the power of said town or feoffees to compel payment of the rents of the farm and
adjoining land before mentioned; and inasmuch as the said town of Ipswich, by their vote
of the twenty-second day of January, one thousand seven hundred and fifty-six, by and
with the consent of the aforementioned feoffees, have agreed to apply to this court for aid
in the manner in said vote mentioned; wherefore,
(Section 1) That from and after the first day of March next, for and during the space of
ten years, the aforementioned Thomas Berry, Daniel Appleton and Samuel Rogers,
Esqrs., with Mr. Benjamin Crocker, the present surviving feoffees on the part of the
private persons granting lands as afores(ai)d, together with Francis Choate Esq., Capt.
Nathaniel Treadwell and Mr. John Patch, Junr., three of the present selectmen of said
town, shall be and are hereby incorporated a joint committee or feoffees in trust, with
full power and authority by a majority of them to grant necessary leases of any said land
not prejudicial to any lease already made, and not exceeding the term of ten years, to
demand and receive the said rents and annuities; and if need be, to sue for and recover the
same; to appoint grammar-school masters from year to year and time to time, and agree
for his salary; to apply the rents and annuities for the paym(en)t of his salary and other
necessary charges arising by said school; to appoint a clerk and treasurer, and if found
necessary, to impose some moderate sum and sums of money to be paid by such scholars
as may attend said school, for making up and supplying any deficiency that may happen
in the yearly income and annuities of said lands; for defr(a)ying the necessary charges
that may arise by said school, and enforce the payment; to inspect said school and
schoolmaster, and in general to transact and order all matters and things relative to such
school, so as may best answer the original intent and design thereof.
(Section 2) And the said committee or feoffees and their successors shall, at the
anniversary meeting of said town in March, yearly, during the continuance of this act, lay
before said town a fair account of their proceedings relating to said school for the year
then last past.

And for the continuance of the succession of the before-named committee or
feoffees, Be it enacted
(Section 3) That if either the said Thomas Berry, Daniel Appleton, Samuel Rogers or
Benjamin Crocker, shall decease, or remove out of said town of Ipswich, or otherwise
become uncapable (sic) or unfit to discharge said trust, it shall and may be lawful for the
surviving and qualified remainder of those four gentlemen to appoint some other suitable
person or persons in his or their room so deceasing, removing or otherwise unqualified,
according to the original intention of their first appointm(en)t, so as to keep up the same
number of four feoffees thus constituted, and no more; and no person to be appointed a
feoffee but an inhabitant of the town of Ipswich; and the aforementioned selectmen shall,
from year to year, be succeeded by the three oldest in that office of the selectmen of said
town for the time being, other than such of them as may be also one of the aforesaid four
feoffees; and in case it should at any time happen that there is not three selectmen chosen
by said town that may have served the town before in that office, the deficiency shall be
supplied (sic) by those first named in the choice of the town.

And for rend(e)ring the whole effectual,
(Section 4) That the afores(ai)d committee or feoffees in trust may, in all matters relative
to s(ai)d grammar school, in which they may by force of this act be concerned, sue or be
sued by the name or character of the feoffees of the grammar school of the town of
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Ipswich, in the county of Essex; and in this power their successors shall be included with
respect to the transactions of those that may have preceeded (sic) them in said office.
(Section 5) This act to continue and be in force for the space of ten years, and no longer.

Province Law, 1765-66, c. 5
Whereas divers piously disposed persons in the first settlement of the town of Ipswich,
within the county of Essex, granted and conveyed to feoffees in trust, and to such their
successors in the same trust as those feoffees should appoint to hold perpetual succession,
certain lands, tenements and annuities by them mentioned, for the sue of school-learning
in said town forever; of which feoffees John Choate, Samuel Rogers, Aaron Porter and
Francis Choate, Esqrs, are the only survivors; and whereas the town of Ipswich did also,
in their laudable concern for promoting learning, about the same time, and for the same
use, give and grant to certain persons in said grant mentioned, and to such others as the
said town should appoint, a large farm, then called a neck of land, situate in Chebacco,
(sic) in the same town, with some of the lands adjoining; all which farm and lands were
soon after leased out for the space of one thousand years, the rents to be applied to the
uses of learning in said town as aforesaid; but, as is apprehended, no power was given by
the said town to their trustees to appoint successors in that trust for receiving and
applying the rents, or of ordering and directing the affairs of the school in said town, as in
the first-mentioned case is provided; from which difference in the original constitution of
those grants, which were all designed for one and the same use, disputes have heretofore
arisen between the said town and the feoffees; and also, but some doubts have arisen
whether, by the constitution of those grants as aforesaid, it is in the power of said town or
feoffees to compel payment of the rents of the farm and other lands granted by the town
as before mentioned; and whereas for the removal of the aforesaid difficulties, on the
joint application of both said town and the then feoffees, this court did, in the twenty-
ninth year of his late majesty King George the Second, by one act then passed, initialed
“An Act for regulating the grammar school in Ipswich, and for incorporating certain
persons to manage and direct the same,” empower the then surviving feoffees, with their
successors, together with part of the selectmen of said town, for the time being, as an
incorporate body, to manage and direct the affairs of said school for ten years then next
coming, in manner as in said act is expressed, which ten years will expire on the first day
of March next; and whereas it has been found by experience that the said act has been of
great advantage to the interest of learning in said town, and all doubts and disputes
aforementioned, from the passing of said act, have ceased, and the parties concerned have
desired the continuance of the act of this court touching the premises, wherefore
(Section 1) That from and after the first day of March next, for and during the space of
ten years, the aforenamed John Choate, Samuel Rogers, Aaron Porter and Francis Choate,
Esqrs,, the present surviving feoffees on the part of the private persons granting lands as
aforesaid, together with Michael Farlow, Samuel Burnham and Samuel Lord the third,
three of the present selectmen of the town of Ipswich, shall be and they are hereby
incorporated a joint committee or feoffees in trust, with full power and authority by the
whole, or the major part of them to pass necessary leases of any said land not prejudicial
to any lease already made, and not exceeding the term of twenty-one years, also to
demand and receive the said rents and annuities; on such other grants or leases relative to
said school, that now is or that hereafter may be, and if need be, to sue for and recover the
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same, either by themselves or by their attorney; to appoint a clerk and treasurer, also a
grammar-school master from year to year and time to time, and agree with him and them
for his and their salaries; to apply the said rents, grants and annuities for the payment of
his and their salaries and for the discharge of other necessary expenses attending this
affair, so far as those rents, grants, and annuities will go, ; with a like power from time to
time,; to inspect said school and master, and in general to transact and order all matters
and things relative to such school, and to all lands, grants annuities that do now, or that
may hereafter, belong to said school, arising from the donations aforesaid, so as best to
answer the general design and intent thereof, annually laying an account of their
proceedings in this trust before the said town, at their March meeting, for their inspection.

And for the continuance of the succession of the before-named committee or
feoffees, Be it enacted
(Section 2) That if either the said John Choate, Samuel Rogers, Aaron Porter or Francis
Choate, shall decease, or remove out of said town of Ipswich, or otherwise become or
unfit to discharge said trust, or unreasonably neglect to do it, it shall and may be lawful
for the surviving and qualified remainder of those four persons, from time to time, to
appoint some other suitable person or persons in his or their room so deceasing, removing
or otherwise unqualified, or neglecting his or their duty as aforesaid, which power of
appointment shall descend to those so appointed,so as always to have four of said
feoffees constituted in this way, and no more; and no person at any time to be appointed
that is not an inhabitant of the said town; and the selectmen aforesaid, by this act
incorporated as aforesaid, shall, from year to year, be succeeded by the three oldest in
that office of the selectmen of said town for the time being, other than such of them as be
also one of the feoffees constituted as aforesaid; and in case it should at any time happen
that there is not three selectmen chosen by said town that may have served the town in
that office before, then those first named in such choice shall succeed as aforesaid.

And for rendering the whole effectual,
(Section 3) That the aforesaid committee or feoffees in trust may, in all matters relative to
said grammar school, in which they may by force of this act be concerned, sue or be sued
by the name or the Feoffees of the Grammar School of the town of Ipswich, in the county
of Essex; and in this power their successors shall be included with respect to the
transactions of those that may have preceeded (sic) them in said office.
(Section 4) This act to continue and be in force for the space of twenty-one years from
the first day of March next, and no longer.

St. 1786, c. 54
Whereas (illegible)
Was enacted in the year one thousand seven hundred and sixty five, to be in force for a
term of twenty one years, from the first of March, One thousand seven hundred and sixty
five, which Law has been found beneficial and to answer the purposes for which it was
enacted;
Be it therefore Enacted by the Senate, and House of Representatives, in General Court
assembled by the authority of the same, That the said Law entitled “An Act for regulating
the grammar School in Ipswich, in the county of Essex, and for incorporating certain
persons to manage and direct the same,” Be and hereby is made perpetual.
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