COMMONWEALTH OF MASSACHUSETTS
- PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss. Docket No. ES09E0094QC

ALEXANDER B.C. MULHOLLAND, JR.,
PETER FOOTE, DONALD WHISTON,
JAMES FOLEY, ELIZABETH KILCOYNE,
PATRICK J. MCNALLY, AND INGRID
MILES AS THEY ARE THE FEOFFEES OF
THE GRAMMAR SCHOOL IN THE TOWN
OF IPSWICH

Plaintiffs,
V.

ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

N’ N’ N’ N N N N N N N N N N N N N N N N

Defendants.

FIRST AMENDED COMPLAINT FOR DEVIATION PURSUANT TO G.L. ¢. 214, § 10B

1. Plaintiffs Alexander B.C. Mulholland, Jr., Peter Foote, Donald Whiston, James
Foley, Elizabeth Kilcoyne, Patrick J. McNally and Ingrid Miles are the Feoffees of the Grammar
School in the Town of Ipswich (the “Feoffees”). The Feoffees own the real estate known as
Little Neck, Ipswich, Massachusetts (“Little Neck™), containing approximately twenty-six acres
(per Town Assessor’s Records), in trust (“the Trust”) for the benefit of the Ipéwich Public
Schools, which Trust was established by the Will of William Payne in 1660. |

2. The Attorney General of the Commonwealth of Massachusetts (“Attorney
General”) is named as a party herein pursuant to Masé.Gen.Laws C. 214 § 10B.

3. The Defendant Richard Korb is the Superintendent of Schools in the Town of

Ipswich and, pursuant to Mass.Gen.Laws c. 71, §59, is responsible for the management of the
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Ipswich Public Schools, the beneficiary of the Trust. He has a usual place of business at 1 Lord
Square, Ipswich, Massachusetts.

4. The Defendant Ipswich School Committee, pursuant to Mass.Gen.Laws c¢. 71,
§37, has the power to select and to terminate the Superintendent of Schools, shall review and
approve budgets for public education in Ipswich, and shall establish goals and policies for the
Ipswich Public Schools. It has a usual place of business at 1 Lord Square, Ipswich,
Massachusetts.

5. The Feoffees bring this action to obtain permission to deviate from the
subordinate term of the Trust which states that Little Neck shall not “be sould nor wasted.”
Specifically, the Feoffees seek to obtain the power to sell the real estate at Little Neck, in whole
or in part, and to grant and receive mortgages of the real estate for the reasons set forth herein.

6. A number of private individuals, among them Roger Payne and William Payne,
a/k/a William Paine, and their successors, were granted, both by the Town of Ipswich and by
other private individuals, land for the benefit of the Ipswich Public Schools, all as evidenced by
the minutes of the Town Meeting of November 14, 1650 and the minutes of the Town Meeting
of Jamiary 26, 1652 (See Exhibit A attaéhed hereto), the Will of William Payne who died in
1660 (See Exhibit B attached hereto), and the minﬁtés of the Town Meeting of January 12, 1756
(See Exhibit A attached hereto).

7. The particular land in question, now known as Little Neck, was devised by the
Will of William Payne “unto the free scoole of Ipswich”, “which is to bee and remain to the
benefitt of the said scoole of Ipswich for ever as I have formerly Intended and thearefore the

sayd land not to be sould nor wasted.” In that Will, Mr. Payne named certain individuals as



feoffees in trust. That Will was made in 1660, by which time William Payne, with others, was
holding other land for the benefit of the school.

8. On January 12, 1756, Town Meeting, acting in concert with the feoffees holding
title to, among others, the land in question, voted to apply “to the Great and General Court to
obtain an Act, if they see meet, fully to authorize and empower the present four Feoffeeé. and
such successors as they shall time to time appoint in their stead, together with the three eldest
Selectmen of this Town for the time being, bther then such Selectman or men as may at any time
be of the four Feoffees, to be a Committee in Trust, the major part of whom to order the affairs
of the school land . . ..” |

9. The Great and General Court acted upon that application and enacted Chapter 26
of the Province Laws of 1755-56 (See Exhibit C attached hereto). In that enactment, the Great
and General Court first recognized the private nature of the transfer of Little Neck: “Whereas
divers piously disposed persons . . . granted and conveyed to feoffees in trust, and to such their
successors in the same trust as those feoffees should appoint to hold perpetual succession, certain
lands ....” Tt then recognized two issues: the power of the trustees who received the town grants
to appoint successors and the power to charge and collect rents.

10.  The h.(‘}reat and General Court addressed and resolved those two is.suesh .Ey
~ incorporating “a joint committee or feoffees in trust, with full power and authority by a majority
of them to grant necessary leases of any of said land not prejudicial to any lease already made,
and not exceeding the term of ten years, to demand and receive the said rents and annuities, and,
if need be, to sue for and recover the same; . ..”

11. Most notably, the Great and General Court left all decision-making in the hands

of a committee whose majority was composed of private citizens and not public officials. It



named four individuals who were “the present surviving feoffees on the part of the private
persons granting lands as afores(ai)d,” and three of the then Selectmen to constitute the
committee or feoffees in trust. To ensure that private citizens would always constitute a majority
of the feoffees, the Great and General Court provided that the four private citizens would have
the power to appoint the successors to their number, “according to the original intention of their
first appointm(en)t”; the remaining three committee mem‘bers would be the three selectmen most
senior in service.

12.  Chapter 26, by its own terms, was to expire in ten years.

13. By Chapter 5 of the Province Laws of 1765-66, the Great and General Court
extended the existence of the “joint committee or feoffees in trust, for twenty-one years, making
no changes, in the constitution of the feoffees and their method of succession.” (See Exhibit C
attached hereto).

14. By Chapter 54 of the Acts of 1786, the constitution and method of succession of
the feoffees became permanent. (See Exhibit D attached hereto)

15. At no time has the land at issue ever been owned by the Town of Ipswich.

16. At all times the land at issue has been privately owned by persons who,.in the
majority, have been privately selected. N

17.  The Feoffees are administering private land owned by them in trust, not public
land owned by the town.

18.  The Feoffees hold title to the land at Little Neck for the benefit of the Ipswich
Public Schools.

19.  Prior to June 30, 2006, the various tenants of the Feoffees had been tenants at

will. Those tenants rented lots of land owned by the Feoffees on which lots the tenants built



cottages. There are presently 167 such cottages located at Little Neck. Twenty-four of those
cottages may be used year round. The remaining 143 cottages may be used seasonally. |

20.  From time to time, prior to June 30, 2006, the Feoffees proposed to their tenants
‘increases in rents, the tenants agreed to pay said rents and, for the most part, the tenants paid the
rents in a timely fashion.

21.  During the time period 2003 through 2006, the Feoffees distributed net rental
income to the beneficiary of the Trust in excess of $1,400,000.

22.  In addition thereto, for those same four years, the Ipswich Public Schools have
received approximately sixty percent of the real estate tax revenue generated by the land and
buildings on Little Neck, the Ipswich Public Schools’ share being approximately $1,100,000.

23. In and about 2005 and 2006, the Feoffees, consistent with their fiduciary
obligation to their beneficiary to charge what they determined was fair market rent, proposed to
increase the rent charged to their tenants to $9,700 per year for seasonal (April 1 to December
31) cottage users and to $10,800 per year for year-round cottage users. For the first time, the
Feoffees offered to their tenants the opportunity to enter into a lease. The proposed lease
provided that the rent would not increase for three years. The proposed lease allowed the tenants
to terminate the lease upon sixty days written notice.

24, During that same time period, the Feoffees, in conjunctién with the Attorney
General and the Ipswich Public Schools, in Probate and Family Court Civil Action No. 05E-
0026-GC1, sought and obtained permission from this Court to borrow funds from commercial
lenders and to secure such loan(s) with a conditional assignment of leases and rents, betterment
fees, and contracts and permits, all in anticipation of spending in excess of $7,000,000, to

construct a common wastewater system so as to comply with an Administrative Consent Order



with the Massachusetts Department of Environmental Protection, and to construct an upgrade to
the electrical distribution network on Little Neck, so as to comply with an Order from the
Ipswich Department of Public Utilities. (See Exhibits E [Stipulation aﬁd Request for
Instructions] and F [Order dated August 5, 2005] attached hereto). The Feoffees have completed
that construction.

25.  Some of the Little Neck residents, now thirty-three in number, have signed the
proposed lease or a similar version thereof, seasonal or year-round.

26. Some of the Little Neck residents, apparently believing that the rent was
“uﬂlawful and unequitable,” have not signed the proposed lease. Two of said tenants have

brought an action in the Essex County Superior Court styled Lonergan et al v. Foley et al.,

Docket Number 2006-02328D (the “Superior Court Action”), both individually and seeking to
act in a representative capacity in behalf of an alleged class of persons, which action is pending.

27.  Pursuant to a stipulation filed in the Superior Court Action, the non-lessees are
paying to the Feoffees an amount equal to the rent paid by them when they were tenants at will,
together with real estéte taxes and monthly amounts for the use, operation and maintenance of
the common wastewater system, and paying into escrow the difference between what the non-
lessees are paying and what the lessees are paying to the Feoffees.

28.  Asaresult of (a) many -residents refusing to pay the rent prescribed in the lease,
which rent the Feoffees, Ipswich School Committee and Superintendent believe to be fair and
reasonable, (b) the fees and costs incurred by the Feoffees in conmection with the defense of the
Superior Court Action, and (c) the mortgage payments due from the Feoffees as a result of the
aforesaid construction, the Feoffees have been unable to distribute any rental income to the

beneficiary during the last three years.



29.  During the last three years, based again on the estimate of sixty peréent of tax
revenues going to the schools, the Ipswich Public Schools have received approximately one
million dollars generated by the land and the buildings on Little Neck.

30.  Over the last twelve to eighteen months, the Feoffees have discussed with the
Superintendent of Schools, the Ipswich School Committee, and representatives of the residents
of Little Neck, both lessees and non-lessees, the possibility of selling all or a portion of Little
Neck, both by means of a potential sale of the entirety of Little Neck and by means of dividing
Little Neck into 168 lots, by the endorsement of a so-called “Approval Not Required Plan
(ANR),” such that each cottage Would be on its own lot and the remaining land would be the one
hundred sixty-eighth lot, and a sale of individual lots.

31.  The Superintendent and the Ipswich School Committee have agreed with the
Feoffees that a sale would be prudent, subject to the adequacy of the sale price or prices.

32.  After the date of the Feoffees filing their original Complaint for Deviation, the

Massachusetts Appeals Court, in the case of Branagan v. Zoning Board of Appeal of Falmouth,

entered a2 Memorandum and Order pursuant to Appeals Court Rule 1:28 which caused the
Feoffees and the residents of Little Neck to conclude that an ANR plan was not advantageous.
33.  Inlieu of an ANR plan, the Feoffees and the non-lessee residents, the latter acting
by and through the Little Neck Legal Adtion Committee (LNLAC), have reached a tentative
agreement whereby the Feoffees will create a Condominium at Little Neck consisting of the
land, buildings, improvements, and cottages at Little Neck and offer for sale or lease to each of
the 167 residents a Condominium Unit which will be defined, in essence, as the cottage he or-she

now owns.



34.  The creation of a Condominium and the Feoffees’ sales of Condominium Units
will provide the following benefits to the beneficiary of the Trust: (a) it will allow the Feoffees to
pay down and pay off their indebtedness and create an endowment fund for the benefit of the
Ipswich Public Schools; (b) it will permit a diversification of the assets of the Trust; (¢) it will
allow the Feoffees, by prudent investment of the proceeds of the sale of the real estate, to obtain
a fair rate of return on their assets; (d) if will free the Feoffees from the cost of repairs and
improvements to the land, resulting in increased net income to the beneficiary; (e) it will provide
a means to end the stalemate now extant over the rent to be charged and paid by the residents of
Little Neck, many of whom now contend that they cannot afford to pay the rent prescribed by the
Jease; (f) it will result in a dismissal of the Superior Court Action; and (g) upon dismissal of said
action, it will bring to an end the expenditure of legal fees and costs in that action.

35.  The Will of William Payne makes clear that the great thing in the testator’s mind,
his dominant intent, was to support the Ipswich Public Schools. The Feoffees and their
predecessors have carried out that intent for over three hundred years. The relief sought by this
complaint for deviation is wholly consistent with that intent.

36.  The requirement of the testator that Little Neck not be sold is subordinate to the
predominant charitable end which William Payne had in mind at the time he prepa“red his Will.
The power to sell is necessary to avoid a wasting of Little Neck. For the reasons set forth above,
the subordinate requirement that Little Neck not be sold is obstructive of, and inappropriate to,
the accomplishment of William Paynefs principal charitable purpose.

37.  For the reasons s;et forth above, without the deviation requested by the Feoffees,
William Payne’s principal qharitable purpose will continue to be frustrated and there is a danger

of a “wasting” of the assets, directly contrary to the explicit language of the Trust.



38.  The interest of the Ipswich Public Schools will be best served by granting the
relief requested herein.

39.  The relief requested herein is a reasonable deviation from the terms of the Will
and Trust of William Payne and consistent with the Feoffees’ primary charitable purpose.

40.  All of the above can be accomplished without the beneficiary’s losing, based on
the last seven years’ average, the annual $300,000 generated by the real estate taxes on the land
and buildings at Little Neck.

41.  In the event the Superior Court Action is not resolved, the Feoffees must borroW
funds to pay for the defense of same.

42.  To accomplish the creation of the Condominium, the Feoffees will incur
engineering expense, estimated at $200,000; for which they anticipate the need to borrow funds.

43.  The previous authority of this Court to borrow money was limited to the
construction projects mentioned above.

44,  The Feoffees reasonably believe that the proposed borrowing as aforesaid may
require, on the part of the lender, a mortgage of the real estate at Little Neck.

| 45,  The Feoffees require the power to receive mortgages so as to facilitate the sale of
Condominium Units to prospective buyers, all as‘ set forth in the tentative settlement agreement
referenced abox.fe.

WHEREFORE, the Plaintiffs pray that this Honorable Court grant the following relief
and enter judgment as follows:

1. That the Feoffees be permitted to sell the land known as Little Neck in Ipswich,
Massachusetts on such terms as are set forth in a éettlement agreement between the Feoffees and

the LNLAC and as this court deems meet and just;



2. That the Feoffees be permitted to grant and receive mortgages on all or part of the
land at Little Neck;

3. That the Feoffees be permitted to borrow funds to defend the Superior Court
Action and to implement and accomplish the sale or sales sought to be authorized by this
Complaint;

4. That this Honorable Court approve the terms of the settlement of the Superior
Court Action and that the Feoffees be authorized to enter into a dismissal of said action;

3. That this Honorable Court declare that the provisions of Massachusetts General
Laws Chapter 30B do not apply to the sale of Condominium Units and Little Neck as
contemplated by the settlement agreement between the Feoffees and the LNLAC;

6. That this Honorable Court issue such licenses, judgments and other orders as are
necessary to implement and accomplish the relief granted by this Court to the Feoffees; and

7. Such other relief as this Honorable Court deems meet and just.

Respectfully submitted,

Feoffees of the Grammar School in the
Town of Ipswich

Al

William H. Sheehan III BBO #457060

Robin Stein, BBO #654829

MacLean Holloway Doherty Ardiff & Morse, P.C.
8 Essex Center Drive

Peabody, MA 01960

(978) 774-7123

Dated: December 17, 2009
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Certificate of Service

I Robin Stein counsel to the Plaintiffs hereby certify that this 17" day of December 2009
I served a copy of the instant first amended complaint upon the following counsel of record via
first class mail postage prepaid:

Richard C. Allen, Esq.
Casner & Edwards, LLP
303 Congress Street
Boston, MA 02210

Johanna Soris, Esquire
Commonwealth of Massachusetts
Office of the Attorney General
Public Charities Division
One Ashburton Place

_ Boston, MA 02108
December 17, 2009 | /% ]45’—‘

Robin Stein
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Selected Actions of the Town of Ipswich

At a Town Meeting November 14, 1650

Granted to Mr. Robert Payne, and Mr. William Payne and such others as the Town shall
appoint for the use of the school all that neck beyond Chebaco River and the rest of the
ground (up to Gloucester Lane) adjoining to it Mayor Denpison, Mr. ?, undeceiverable
chosen by the Town and added to.

At a Town Meeting January 26, 1652
For the better ordering of the schools and the affairs thereof, Mr. Simmons, Mr. Rogers,

Mr, Morton, Mayor Denison, Mr. Robert Payne, Mr. William Payne, Mr. Hubbard Ivason
Whipple, Mr. Bartholomew were chosen a committee to receive all such sums of money
as have been and shall be given towards the building or maintenance of & grammar school
and schoolmaster, and to disburse and dispose such such (sic) sums as are given to '
provide a school house and schoolmaster’s house, either in building or purchasing,
undeceiverable house with all undeceiverable speed, And such sums of money, parcels of
land, roads or anpuities as are or shall be given towards the maintenance of a
schoolmaster, they shall receive and dispose of to the schoolmaster, that they shall
undeceiverable a house to that undeceiverable from time to time, towards his
maintenance, which they shall have power to enlarge by appointing (7 Jundeceiverable
from year to year, which each scholar shall yearly or quarterly pay or apportionably, who
shall also have full power to regulate all matters concerning the school master and
scholars as in their wisdom they shall think meet from time to time, who shall also
consider the best way to make provision for undeceiverable written and such (7)

accounts.

At a Town Meeting January 12, 1756

Whereas, the Town in granting the school farm at Chebaco did not give those persons to
whose trust they committed the improvement of said farm a power to appoint successors
as the private persons who granted lands in the Town for the same use did, as appears by
examining the respective grants, by which means, those grants being differently
constituted and the persons entrusted by the Town as aforesaid being long since dead,
endless disputes may arise between the Town and Feoffees about the school (to the
support of which the whole income if needed is to be applied) unless relief be had from
the General Court, and in as much as the present Feoffees have manifested their
agreement thereto,

Voted, that a joint application be made to the Great and General Court to obtain an Act, if
they see meet, fully to authorize and empower the present four Feoffees and such.
successors as they shall time to time appoint in their stead, together with the three eldest
Selectmen of this town for the time being, other then such Selectman or men as may at
any time be of the four Feoffees, to be 2 Committee in Trust, the major part of whom to
order the affairs of the school land, appoint the schoolmaster from tirge to time, demand
receive and apply the income agreeably to the intension of the donor, No Feoffee
hereafter to be appointed by the present Feoffees or by their successors other than an
inhabitant of this Town, and not to act after he remove his dwelling out of it, and to have
no more than four at one time, And least any unforeseen inconvenience may happen in
this method, it is agreed that the Act be only for ten years at first.
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[ #hvinee Laws.-1765-66.]

¥

CHAPTER 5. | .

AN ACT FOR REGULATING THE GRAMGLAR SCHOOL LN IPGWICH, IN THE
COUETY OF EBSBX, AND FOR INCORPORATING CERTALN PERSONG

70 MANAGE AND DIRECT THE SAME.

: Whersas divers plously disiosed persong, in the first gettle-
ment of the towa of Ipswich, in the county of Essex, granted and
conveyed to feoffees in trust, and to such thelr succegsors In the
seme trust as thode. fecffees should appoint, to hold perpétusd
sugoegsion, cerisln: fawds, tensments and ennuities by them meniidned,
for the uﬁa.of,Schn' »lQ$zﬁ§n§6tHgthe;said town forgver; of whith
resiress Jonn Chdate, Samubl Rogérs, Adren Potter #d FPrafiwd s Clbstay
Esgrsa, are the only suryivors; gnd whereag the said town of Ipswidl
414 slszo, in their Lavialite concern for promoting Learnidy, sbout the
same time, and for the gdbe uges, give and grant te terbein parsonsg

1n their granys medtlomed, and te such others as the gald -tevnthould

ggpaint,.a Large farm, then ealied g heok of land, scibtuats 20

chabaaeo, in the spdd Ipswich, with goms other lands, the srenty &f
which to be spplied to the wse of learning In said town ms aforesgaid;
bub, as 1s apbrebendsd, fo power was glven by the said tomm, By their -
trustees, to appolht. suoeddsors, n that trust, for regelving ahd
appiping. thy pemtey gr of érdériﬁg'and-dirggting~phe_s£fa¢gé;q£~fhe ‘
sgn al;mn:saﬁduppﬂﬁg.as~in'tha first-mentioned cayy L prévided;
from whish Aifferépce fu fhe origimal’ comstitdtion of th¥ee gpramts,
which were g&luﬁys'gqqq{ﬁyrjcné~gndfthe"same'usa,‘iisyyﬁﬁﬁ;hxvév
neretolfere wripen Velwwén the sald tomn artd- the sefd feoffeady shd
alse. some doubts E¥e srisen whether, by the conztifuticn of Thuss
ranby sg afordssif, 1t Ls in the power, elther of the shid town or
evflwes, bo oompel ths payment of the remts of sgid fdrm amd Sther
lands gramped by sald town, as'before.menticnedé apd phersss, ot
the removal of the aleresald diffieultiesi on the joint sppliecaiion
of bpth seld town And the then feoffees, this court: did, In the: .
twendy-ninth year of hip Late majesty King Gewrge the SBecond, by one
act theri passed, imtdtuled¥Am Het for regulating the grsmmar school
in fpswich, and for incerporating certain persohs to manage arxd
direct the same,” empéwer the then gurviving feéoffems; with three
smeaessors, together with pars of the selecimen of sald town, for the
time belng, a8 #n inesrporate hedy, to mmhage and direet the affeirs
of szid scﬁoul'far ten years #hén next coming, in manner as in said
agch is eigresaeag which bteon years will explre om the [lrst day of

Harch pext) ggﬁ,ggg%ggg it has bgen foumd by experieénce that the
said act has’ been bf grest advantage to the interest of learning in
sald town, and that all doubts and dis utes sforementioned, from the
pagssing of said eet, have ceased, and he perties concerned have

desirsd the.continuance of the ald of this court touching the

premisseg) wherefore,—



pe it enscted by the Governgr, Gouncil snd Youge of Reorssenta-

tiveg,
[87ZCT. 1.] Thet from 2nd nfter the firet Aay of March next, the

Aforenamed John Choste, 3amusl Rogers, Amron Potter end Francis

Choate, %aoyrs., the present surviving feoffees aon the oert of the

arivate persong granting landg sa aforesaid, together with Michael
Farlow, 8amuel Burnhsm Aand Samuel Lord the third, thres of'the
present gelsctmen of the snid town of Inswich, ghell be ana they

Ar2 hereby lnoorporated a joint commlttee or feoffees in trust,

with full power and authority by the whole, or the major part of
them, to pass neceasary leases of anf of naid 1andsg not nrejudicial
to any leass already made an? not exceedling tha term of twenty-one
Jeare At any ona tlme; aleo to demand receive 211 rente ang snnultleq,
on such other grants or leasges relatiQe to arld echool, that now is
or that hereafter may be, and, Af nesd be, to aﬁe for and recover
the same, either by themealvee or by their attofney; rlagc to apboint
7 olerk and treseurer, aleo @ grammar-gchool mAster, from year to
yercr, and, from time to time, to agres with him and them for hia and
thelr salarlag; snd %o apnly the sald rents, grents and anﬁuities |

Tor the psyment of hig and thelr salaries, 2nd for the discharge of

other n&ce’sary expences rttending thils affalr, so far 3a those rentva,

gronts and annultiee will go; wlth a like nowser from Yime to time

to inspect the said scheol and maater, and, in general, to transsot
°nd ordar -all matterg anl things relalivs tc sald school, and %o all
the londa, granta, rente and snnuitieg thet Jdo now, or that may here-
rnfter, belong to sal? schnnl, nrislng Trem the donations #forea=id,
a0 np best fo anawer the geﬁaral‘design 2nf Antent therrof; annuplly

laylng an account of Lhelrp nreceedlags In this trust before the asid



Lown, at their iMarch meztlng, for thelr lnspection.
And Tor the ceontbtinuance of the guccession of the aforenam=d come
mlttee or feoffees,--

2e 1t further gnacted,
[SECT. 2.) That if elther the said John Choste, Jamuel Rogers,

Aaron Potter or Francle Choate, shell deceaspe, or move out of the
aald town of Ipswlch, or otherwlee becoms inoapsble or unfit to
dlecharge sald truet, or unrsasonably negleot to do 1t, it ghall

and may be lawful for the sgrviving andiquélifieﬂ remainder of

those four persons, from tlme to .time, to &sppolnt soﬁe'other sultable
and qualified person or persons in hls or their room so deceasing,
removing or otherwlse unqueallfled, or neglecting hls or their Juty
as aforegaild; whiaeh pdwer of apvolintment shall descend to thoese so
appolinted, eo a&s always o have four of sald feoffees conastituted in
thls way, and no more; no pergon At any time to be anpolnted}that ie
not an inhabitant of the eald town of Inawloh: and the seleétmen
sforenald, by thls mot incorporated ms aforeasld, shall, from year

to year, belaucceedeﬂ by the three #1d2e0t, 1ln that office, of tha
gselectimen of that fown, nther then such of them ms be algo one of ths
Tecffees conetltuted ne afofen&ld; and in caps Lt shall go hapnen, at
any tlme, that there sre not three sslsctmen chosen by the serld-town
vho have gerved In that offlice before, then thoae firet named in euch

cholce ahrll euceeed as aforeesid.

And, for randerlng the whole more effecturl, -~

Pe 1t further engotdd,--

[ 5ECT. A.] That the aforeznid committes, or feoffees in trust. me
) J
I ALl matkers relative to gald grommar schonl, in which they mey by

force of thiz nct be concerned, sue or be susd by the name of Feoffees

of the Jrammar Zchool in the teown of Ipewlch, In the county of Teeex;



~nd in wnle vower their sucoesgsrsa enall, Prom time io Lime, be

lneluded, with resdect to the transactiona of thogs whn mey have

nrecasded them in that trust

’

(%2CT. 4.] Thie act %o continue snd be in foroe for the term of
treniy-one yeare from the flret day of March n

®Xi, ~2nd no longer,
[ Fasged June 21; nubllished June 25,



Province Laws.--1755-56.

CHAPTER 26.

AN ACT REGULATING THE GRAMMAR SCHOOL IN IPSWICH, AND
ggﬁEINCORPORATING.CERTAIN PERSONS TO MANAGE AND DIRECT THE

Whereas divers piously disposed persons in the first settle-
ment of the town of Ipswich, within the county of Essex, granted
and conveyed to feoffees in’ trust, and to such their successors in
the same trust as those feoffees should appoint to hold perpetual
succession, certain lands, tenements and annuities by them mentioned,
for the use of school-learning in said towm forever; of which
feoffees the honourable Thomas Berry, Esg., Daniel Appleton and
Samuel Rogers, Esgrs., with Mr. Benjamin Crocker, are the only
survivors; and whereas the town of Ipswich did also, in their
laudable concern for promoting learning, about the same time, and
for the same use, give and grant to certain persons in said grant
mentioned, and to such others as the said town should appoint, a
large farm, then called a neck of land, situate in Chebacco, in
the same town, with some other lands adjoining; all which farm and
lands were soon after leased cut for the space of one thousand
years, the rents to be applied to the uses of learning in said
town as aforesaid; but as is apprehended by Some, no power was
given by the said town to their trustees to appoint successors in
that trust for receiving and applying the rents, or of ordering
and directing the affairs of the school in said town, as in the
first-mentioned case is provided; from which difference in the
original constitution of those grants, which were all designed for
one and the same use, considerable disputes have already arisen
between the sald town and the feoffees; and not only so, but some
doubts are started whether it is in the power of said town or
feoffees to compel the payment of the rents of the farm and adjoin-
ing land before mentioned; and inasmuch as the said town of Ipswich,
by their vote of the twenty-second day of January, one thousand
seven hundred and fifty-six, by and with the consent of the afore-
mentioned feoffess, have agreed to apply to this court for aild in
the manner in said vote mentioned; wherefore,-

Be it enacted by the Governor, Council and House of Repre-
sentatives, .

[SECT. 1] That from and after the first day of March next,

for and during the space of ten yeérs, the aforenamed Thomas Berry,

Daniel Appleton and Samuel Rogers, Esqrs., with Mr. Benjamin

Crocker, the present surviving feoffees on the part of the private



persons granting lands as afores(alld, together with Ffancis
Choate, Esg., Cépt. Nathaniel Tredwell and Mr. John Patch, Junr.,
three of the present selectmen of said town, shall be and they
are hereby incorporated a Jjoint committee or feoffees in trust,
with full power and authority by a majorlty of them to grant
necessary leases of any of said land not prejudicial to any lease
already made, and not exéeeding the term of ten years, to demand
and receive the said rents and annuities, and, if need be, to

sue for and recover the same; to appoint grammar-school masters
from year to year and time to time, and agree fof his salary;

to apply the rents and annuities for the paym[en]t of his salary

and other necessary charges arising by said school; to appeint a

clerk and treasurer, and if found necessary, to impose some moderate

sum and sums of money to be pald by such scholars as may attend
said school, for making up and supplying any deficiency that may

happen in the yearly income and annuities of said lands; for

~defr[a]lelying the necessary charges that may arise by said school,

and enforce the payment; to inspect saild school and schoolmaster,
and in general to transact and order 21l matters and things relative
to such school, so as may best answer the originsl intent end

design thereof. '

[SECT. 2.] And the said committee or feoffees and their
successors shall, at the annlversary meeting of said town in March,
yearly, during the continuance of this act, lay before said town
a fair account of their proceedings relating to said school for

the year then last past.



o1

And for the continuance of the succession of the before-

ﬁ%§§QMNﬂNk committee or feofees, --

Be it enacted,
[SECT, 3. ] That if either the said Thomas Berry, Daniel

Ap‘ple’conJ Samuel Hogers or Benjamin Crocker, shall decease, or
remove out of seid town of Ipswich, or otherwise becone uncapable
or unfit to discharge saig trust, 1t ehall and may be lawful for
the surviving and qualirfied remainder of those four gentlemen to
appoint some other suitable porson or persons in his or their
Toom so deceasing, removing or otherwise undualified, according
to the original intention of their first appointml en]t, so as to
keep up the same number of four feoffees thus constltuted, and no
more; and no peﬂson to be appointed a feofee but an inhabltant of
the town of Ipswich: and the aforementioned selectmen shall, from
year to year, be succeeded by the three oldest in that office of
the selectmen of sa2id town for the time being, other ﬁhan such of
~them as may be also one of the aforesaid four feoffees; and in case
it should at any time happen that there is not three selectmen chosen
by said town that may have served the town before in that office,
the - deficiency shall be supplyed by those first named in the choice
of the town.

And for rend[elring the whole more effectual;—-

Be it further enacted,

[SECT. 4.] That the afores(alld commitiee o feoffees in trust

may, in all matters relative to slaild grammar school, in which



they may by force of this act be concerned, sue or be sued by the
name or char(e][a]cter of the feoffees of the grammer school of
the town of Ipswich, in the céunty,of Essex; and in this power
their successors shall be included with respect to the transactions

of those that may have preceeded them in said office.

[SECT. 5.] This act to continue and be in force for the

space of ten years, and no longer. [Passed February 17; published

February 26.]
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AN ACT MAKING PERPETUAL, AN ACT RESPECTING TH; TRAKYAR
SCHOOL, in IPSVWIOH, IN THZ COUNTY OF ESSEYX,
whersas A Law respecting the gaid Sehool, wag enacted
in the year ons thoussnd geven hundred ang slxty five, to
be in foree for the term of twenty one years, from the firgt

dny of Maroh, one thousand seven hundred and slxty aix, whion
Law hes been found beneflolal, and to answer the purnoses fop

whlch 1t was enmoted:

Be 1t therefore Enacted, by the 8enate, and House of Rep-
reéennacives, in Genersl Court asgembled, and b& the authority
of the came, Thaﬁ the eald Law, entitled, "An Act for regulasting
the grammar Sehool in Ipswioh, in the county of Bgaex, and for
incorporating certain versons to manage and direet the same, "

Be and hereby ls mads perpethal,






cOPY

5531C.FEOFFEES.STIP/WIPJUL/080105/A

COMMONWEALTH OF MASSACHUSETTS

ESSEX, SS. PROBATE AND FAMILY COURT
SALEM DIVISION
DOCKET NO. 0O5E-0026-GC1l

FEOFFEES OF THE GRAMMAR SCHOOL
IN THE TOWN OF IPSWICH,
Plaintiffs

V.

TOWN OF IPSWICH PUBLIC SCHOOLS

AND THE ATTORNEY GENERAL OF THE -

COMMONWEALTH OF MASSACHUSETTS,
Defendants '

STIPULATION AND REQUEST FOR INSTRUCTIONS

- Now come the Parties in the ébove-entitled matter and hereby
stipulate and agree as follows:

1. That eqﬁitable relief pursuant to M.G.L. Chapter 215,
Section 6 in the form of instructions from this Honorable
Court is needed regarding the authority of the Plaintiffs to
borrow funds as necessary to complete certain construction
projects as mandated by the Commonwealth of Massachusetts
and the Town of Ipswich;

2. That the Feoffees of the Grammar School in the Town of
Ipswich (hereinafter “Plaintiffs”) exist under a trust
created by a vote of the Town Meeting in November, 1650.

3. That the lénd in Ipswich commonly known as “Little Neck” was
devised to the Plaintiffs by the Last Will of William Paine,
who died in 1660 (Suffolk Probate Court 1:346). The Will

stated that the devise was “unto the free scoole of Ipswich



the little neck of land at Ipswich for ever as I have
formerly intended and therefore for the sayd land not be
soulde nor wasted.”

That subsequently Chapter 5 of the Province Laws of 1765-66
established the terms for the management and use of the
Plaintiffé’ property for the exclusive benefit of the
Ipswich Public Schools.

Thaﬁ the Plaintiffs rent 167 parcels éf land on which
tenants have constructed single family dwellings, the net
rent proceeds for which are distributed on an annual basis
to the Ipswich Public Schools, in accordance with Chapter 5.
That the Plaintiffs, in order tb comply with the
Administrative Consent Order with the Massachusetts
Department of Environmental Protection and tﬁe Massachusetts
Clean Waters Act, M.G.L. Chapter 21, Secfions 26-53, must
construct a common wastewater collection system with an
estimated project cost of $6.483 million dollars;

That if the work is not completed by the end of 2005, the
Plaintiffs will not be able to rent lots to the tenants at
Little Neck, resulting in a substantial loss of income for
Ipswich Public Schools;

Thét the Plaintiffs, in order to comply with an Order from
the Department of Public Utilities of the Town of Ipswich
that the electrical distribution network on Little Neck must

be upgraded at an estimated project cost of $535,000.00;



10.

11.

12.

13.

14.

That this electrical work, if not completed, could affect
the safety and welfare of the Little Neck tenants;

That pursuant to Section 1 of Chapter 5 of the Province Laws
of 1765-66, as made perpetual by Chapter 54 of the Acts of
1786, the Plaintiffs were granted the power “in general, to
transact and order all matters and things relative to said
school, and to all the lands, grants, rent and annuities
that do now, or that hereafter, belong to said school,
arising from the donations aforesaid, so as to best answer
the general design and interest thereof;”

That the Plaintiffs cannot‘pay these costs to complete the
work reQuired by the DEP and the Town and are therefore
required to borrow the required funds from one or more
commercial lenders; |

That borrowing said funds without assigning or granting a
security interest in the Little Neck land will not be a
prohibition of the William Paine bequest against the sale of
the property and is acceptable to Ipswich Public Schools;
That the Plaintiffs do possess the implied authority under

the trust to borrow money upon reasonable terms not

| involving the assignment of the land or the granting of a

security interest in the land, all as necessary to fulfill
the purpose of the trust;
That the Plaintiffs, in order to complete said work and

fulfill its implied authority under the trust, will be



15.

l6.

17.

required to give security to commercial lenders in the
nature of customary commercial loan documents not involving
the assignment of the land or the granting of a security
interest in the land, such as, but not limited to,
conditional assignments of leases and rents, conditional -
assignments of betterment fees (or other income from‘the
tenants for the wastewater project) and conditional
assignments of the contracts and permits for the projects,
which would provide that in the event of a default by the
Plaintiffs, the lenders would have the authority to complete
the project, collect the rents and otherwise manage the
property to protect the lenders’ interest and secure the
repayment of the debt:;

That the Plaintiffs have the implied right to borrow money
and grant security interests in the leases and rents,
betterment fees, contracts and permits;

That the Plaintiffs have advised the Ipswich Public Schools

that the cost of the electrical system project will be borne

- - by the Plaintiffs, since it relates to an essential service

which has been customarily supplied by the Plaintiff to its
tenants;

That the Plaintiffs have advised the Ipswich Public Schools
that the costs of the Wastewater project will be paid solely
by the tenants, as they have customarily been responsible

for all costs for septic management for their dwellings;



18. That it is agreed that the ability of the Plaintiffs to
borrow the necessary funds from commercial lenders to
complete these projects on a timely basis will or may affect

the benefits to be paid to Ipswich Public Schools.

Respectfully submitted,
Feoffees of the Grammar
School in the

Town of Ipswich

By its apjtonney,

Date: August 1lst, 2005 wﬁcfsij\

Donald M~ GXxeenough
- BBO # 21036

2 Depot Sqguare

Ipswich MA 01838

978-356-1040

Town of Ipswich
Public Schools
By its attorney,

Date: August 1lst, 2005 ' MC QZ&&,AQ@M

Richard C. Allen

. BBO #015720
Casner & Edwards, LLP
303 Congress Street
Boston, MA 02210
617-426-5900







5531C.FEQFFEES. P.ORDER/WIPJUL/080105/2

COMMONWEALTH OF MASSACHUSETTS

ESSEX, SS. ' | PROBATE, AND,FAMILY COURT

FEOFFEES OF THE GRAMMAR SCHOOL-
IN THE TOWN OF IPSWICH,

V.

TOWN OF IPSWICH PUBLIC SCHOOLS
AND THE ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,

SALEM DIVISTON
DOCKET NO. OS5E-0026-GC1

Plaintiffs

e e e e e e et S et

Defendants

2 ORDER

The mattér having come before this Court and after hearing

finds as follows:

1.

The stipulation filed by the Parties dated August Jmth, 2005

is incorporated as findings of the Court.

The Trust created by the Town of Ipswich, the provisions of
Chapter 5, Section 1 of the Province Laws of 1765-66, as
made perpetual by Chapter 54 of the Acts of 1786 and the
provision of the Last Will of Williaﬁ Paine provide'the
Plaintiffs- with the implied authority to borrow funds from
commercial lenders,lupoﬁ reasonable terms not involving the
assignment of the Little Neck land or the granting of a
security interest in the land, to complete those
construction projects that are the subject of this Petition

and set forth in the Stipulation of the Parties.



The Plaintiffs; by borrowing funds from commercial lenders
to complete those construction projects upoh terms not
involving the assignment of the Littl% Nggg land or the
granting of a security interest in the land; do not
implicate the prohibition in the deviée by William Paine
against sale of the property.

The Plaintiffs have the authority to borrow funds from
commercial lenders, upon terms not involving the assignment
of the Little.Neck land or the granting of a security
interest in the land, to complete those construction
projects that are the subject of this Petition and set forth
in the Stipulation bf the Parties, which authority includes
the execution of the customary commercial lending documents
necessary for such a borrowing, such as, but not limited to,
conditional assignments of leases and rents, betterment
fees, and contracts and permits, as security for the
repaymént of the debt to the commercial lenders.

The Plaintiffs have the authority to borrow funds from
commercial lenders, upon terms not involving the assignment
of the Little Neck land or the granting of a security
interest in the land, to complete said construction projects
in keeping with ‘the intent and purpose of the Last Will of
William Paine and provisions 6f Chapter 5, Section 1 of the

Province Laws of 1765-66, as made perpetual by Chapter 54 of



the Acts of 1786, and the Trust created by the Town of

Ipswich.
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