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sideration Under Mass. R. Civ, P. 39(¢) and Superior Co 9D (Paper No. 74},

enaing pending v citing as supplemental authority the recent
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holding is pertinent w paragraphs 5 and 6 o the Motion for Reconsideration, i which the
Counterclaim Defendants argued that. at a minimum, they should have been allowed to brief the
merits before the Court proceeded to analyze the issues.
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i
McCrea v. Flaherty
Mass. App.Ct..2008.

Appeals Court of Massachusetts,Sutfolk.
Kevin McCREA & others®™!
v

Michael F. FLAHERTY & another.'™
Ng, 07-P-224.

Decided May 1, 2008,

Background: City residents brought action for de-
claratory and injunctive relief against city council
and ¢ president for alleged viclations of the open
meeting law. The Superior Court Depurtment, Sul-
folk County. Nancy Staffier-Holiz, 1., 2006 WL
4756712, denied defendants' motion for summary
judgment and entered summary judgment in favor
ot residents. Defendants appealed.

Hoigings: The Appeals Courl, Gramuger, J.. held Uil
(1) meeting al which council voted in favor 07 ex-
tending an urban renewal plan did not cure the
commeil's alleced violations of open meeting law in
conducting prior meetings on the matter:

(7) senuine issues of muaterial fact existed as to
whether the meeting at which council voted in fa-
vor of extending the urban renewal plan complied
wih the open meeting law;

(3) motion judge had insufficient basis to giant
sunvnary judgment in favor of residents as to cer-
tain council meetings;

{4) system in which a rotating minority of council-
lors attended private meeting to consider matter
was not permissible under open meeting law; and

(5) “councillors only” meeting that was held to dis-
cuss tularemia outbreak at university's biolaborat-
ory violated open meeting law.

Affirmed in part, vacated in part, and remanded.

[1] Appeal and Error 30 €=2856(1)

30 Appeal and Error
A0XVI Review
30XVIA) Scope, Standards, and Extent, n
General
30k851 Theory and Grounds of Decision
of Lower Court
30k836 Grounds for Sustaiming De-
cision Not Considered
30k856(1) k. In General. Most
Cited Cases
On apreal from the grant of summary judgment. the
reviewing court may consider any ground suppori-
ing the judgment.

: s Py

[2] Adminisirative Law and Procedure 158 &=

Cases

Tl avwe s . - Tics
Ihe eweptuns, 1o e

meeting law, which are g

unduly  hampering public officials i
their duties. are construed narrowly m keeping with
the law's overriding purpose. and courls decime
imply further exceptions. M.G.L.A. ¢ 39, §§ 234,
23B.

154 Admumstrative Law and Procedure

15A11 Administrative  Agencies. Officers and
Agents

15Ak124 k. Meetings m General. Most Cired

Cases
Courts will generally construe the provisions ot
open meeting law liberally to reflect their purpose
of eliminating much of the secrecy surrounding the
deliberations and discussions on which public
policy is based. M.G.L.A. c. 39, §§ 23A-23C.
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[4] Municipal Corporations 268 €92

268 Muncipal Corporations
2681V Proceedings of Council or Other Govern-
ing Body
268IV(A) Meetings,
in General
268k92 k. Rules of Proc
duct of Business. Most Cited Cases
Meeting at which city council voted in favor of ex-
tending an urban renewal plan submitted by city's
redevelopment authority did not involve independ-
ent deliberative action and. thus, did not cuwe the
council's alleged violations of the open meeting law
in conducting prior meetings on the matter withoul
public notice or public access. where the meeting at
which vote was taken involved a maximum of 20
minutes of pubhc discussion on a proposal that had
not previously been presented, and an ongoing re-
cess of three hours was taken during which an i

thered in back

Rules, and Proceedings

edure and Con-

determmned number of councillors gatl

offices. M.GG.L.A. ¢. 39, §§ 23A, 23B.

g

[5] Administrative Law and Procedure 138 €52

1321

ISA A Aax 11l-w;131|--1r s o A Broe
ooy Odddnillsuady Wod -

13All Olllcers  and
Agenls
|

oA e R S E et S B, T TR T i
1AL E4 Ko Sleolilgs i ohicial, triust Liled

Administrative

)

Cases

Violations of the open meeting luw may be
by subscquent independent deliberative
taken in a full meeting because such independent
deliberative action helps to accomplish the purpose
of the vpen meeling law; however, where the sub-
sequent mieeting is merely 4 ceremonial acceptance
or a perfunciory raiification of secret decisions, il
plainly does not help to accomplish the purpose of
the open meeting law, and will not operate as a
cure. MG LA, ¢c. 39, §§ 234, 23B.

cured
action

16] Judgment 228 €=>185.1(8)

228 Judgment
228V On Motion or Suimumary Proceeding

228k 182 Motion or Other Application
228k185.1 Affidavits, Form, Requisites
and Execution of
228k185.1(3) 1.
tions. Most Cited Cases

Defecits and OGbjec-
Judgment 228 €189

1 Motion or Summary Proceeding
228k189 k. Delects and Ooju,uoub, Most
In ruling on motion for summary judgment. motion
judge had discretion to consider hiearsay in affidavil
and transcript, where there was neither an objection
nor a motion to strike.

[ 7] dutgment 228 €~~~ i8iii3.1)

228 Judgment
228V On Motion or Sum
228k181 Grounds for Sunmlarv Judgment
228k181(13) Parucular Cases
228kISHIs.1) k, In

nary Proceeding

General.  Mosi

Cited Cases

Genume 1ssues of material fact existed as e wheth-
er meering ar which ciry council voted 1n fuvor of
exiending an whao renewal plan complicd with re-
quirements vl open meeting law, t)Lu.h.&‘h_ Sil:
mary judgnient on city residents’ claim for de ‘I" at
ory judgment that this meeting violated Ulel meet-

my law. M.G.LA ¢ 39, § 238

[8] Judgment 228 €==183

228 Judgment
228V On Motion or Summary Proceeding
228k182 Motion or Other Application
228k183 k. In General. Most Citad Cases
In city residents' action against city council for de-
claration that various council meetings violated
open meeting law, motion judge could not consider
summary judgment on the propriety of meetings
that cccurred prior to meeting at which the council
voted in favor of extending an urban renewal plan,
without giving the parties an opportunity to submit
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affidavits and related materials on the issue, where
no party had moved for summary judgment on the
issue, and city council had limited its summary
judgment motion to the issue of whether the most
recent meeting had “cured” the violations at the pri-
or meetings. M.G.L.A. c. 39, §§ 23A, 23B.

[9] Judgment 228 €~=181(15.1)

228 Judgment
228V On Motion or Summary Proceeding
228k181 Grounds for Sununary Judgment
228Kk181(13) Panicular Cases
228k181(15.1) k. In General,
(Cited Cases

Most

2'_:,_:\; On Moton or Summary Proceading
228k 182 Moton or Other Application
228k 183 k. In General. Most Cited Cases
lin city residents' action against city council for de-
faration that various council i violated

«,

which to cnter summary judg
vor of residents ou issuc of whether t
meetings violated the open meeting law. where
council's motion for summary judgment claimed
only that the subject matwer jurisdiction of these
meetings fell outside the council's jurisdiction, and
council's mouon was silent in other respects as to
whether compliance was acwally achieved or
whether other factors rendered compliance unne-
cessary, M.G.L.A. ¢. 39, §§ 234, 23B.

(10} Municipai Corporations 2068 €&~>52

268 Mumcipal Corporations
2631V Proceedings of Council or Other Gevern-
ing Body
268IV(A) Meetings, Rules, and Proceedings
in General
268k92 k. Rules of Procedure and Con-
duct of Business. Most Cited Cases
System employed by city council, in which a rotat-

ing minority of councillors attended private meet-
ing to consider proposed extension of urban renew-
al plan, was not permissible under open meeting
law; the system permitted, de facto, deliberation
between a quorum of council members for the pur-
pose of arriving, in private, at a decision on public
business within council's jurisdiction. M.G.L.A. c.
39, § 23B.

[11] Statutes 361 €==219(9.1)

361k213 Extringic Aids to Construction
361k219 Executive Construction
361k218(9) Parnicular Stale Statutes

361k2199.1) k. In General

Most Cited Cases

Attorney General is charged with enforcement of

the open meeting law as it applies 1o state govern-

ment bodies, and hence is entitled fo interpretive

deference. M.G.L.A. . 30A, § 1A 112

268 =42

ih General
265kY2 k. Rules of Procedurs and Con-

duct of Business. Most Cited Cases

“Councillors only” meeting held by city council, in
order to discuss a tularemia outbreak at university's
biolaboratory, viclated open miceting law, though
less than a quorum of the council auended the
meeting, where all councillors had been nvited 1o
the meeting. M.G.1..A, ¢. 39. § 23B.

Rory FitzPatrick, Boston (Willlam G. Potrer with
him) for the defendants.

Kathleen Devine, pro se.

Shirley Kressel, pro se, was present but did not ar-
cue.
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Present;: COHEN, KAFKER, & GRAINGER, JI.

GRAINGER, I.

#*1 *638 The city council of Boston (council) finds
itself, not for the first time, on the losing end of a
determination that it has improperly excluded the
public from 1ts deliberations. Specitically. the de-
fendants, Michael Flaherty in his capacity as pres-
ident of the council and the councii iiself, appeal
the grant of summary judgment in favor of the
plaintiffs, three residents of Boston who com-
plained of multiple violations of the open meeting
aw, (G . 30 88 23A-23C.

Buckground. The complaint, amended for reasons
not germane here, alleged repeated violatiens of the
open meeting law from 2003 through 2003, The
}mlmtai"fs asserted that on at lcast ten separate occa-
sions the defendants met to discuss public Issucs
falling within the council's supervision, control, jur-
sdiction or advisory power as set forth in § 23A of
the staute. butr without providing public notice or
pubiic access io the meetings as required by §
23B.FN3The plaintifs alleged that six  privaie
mcelngs violution of i

between June wnd the en
deliberate on the subject of c>=;Lel1d111g Bos
an renewal plans as administered by the Boston Re-
development Authority {BRA). Further, they al-
leged that on January 20. 2003, the council held a
meeting to discuss a tularemin ™ outbreak ar the
Boston University biolaboratory, agan excluding
the public from its discussion of a matier of public
import in viclation of the open meeting law. Fi-
nally, the plaintiffs alleged that three more BRA-
related mestrings, on January 13, February 17, and
March 24, 2005 violated the stafute. In addition 1o
their request for invalidation of the council's vote
on December 15, 2004, approving the extension of
the BRA urban renewal plans, see note 3, supra, the
plaintiffs sought injunctive relief directing the
council to comply with the statute, and their costs
for bringing the action.

held 1w

W rabgale

15

R s e

N 2002, ¢
1

At issue in this appeal is the ruling on the defend-
ants'’ motion for summary judgment. The motion

was premised on two theories: (1) that the meeting
held on December [3, 2004 (see note 3, supra ),
was properly noticed and thus “cured” any prior
lack of compliance in the previous six meetings,
and (2) that the four meetings held after that date
were not subject to the open meeting requirement,
either because there was no quorum present, be-
cause they did not concemn any matter over which
the council had “supervision. centrel, jurisdiction
or advisory power,” or because, in the case of the
three meetings concerning wban renewal, they
were scheduled by the director of the BRA rather
“corporal
of a governmental body."G.L. ¢. 39, §
303, § 3.

than by the council. and thus were not a
convenng ...
23A. inserted by Si. 1975, c.

The motion judge denied the defendants’ mouon
and. moreover. rendered summary judement for the
plaintiffs. See Mass.R.Civ.P. 36(c), as amended.
436 Mass. 1404 (2002). The judge declared that the

N +14 ok S
vigiated tne siafuie on eleven occa-

council had
sions,”™ and imposed a fine of $1,000 for each wi-
olation. The judge further issued an injunction stat-
ing: “The Boston City *640 Council and any com-
shall comply with the requirements
en Meeting Law, (3.1 ¢. 39 Scction 23B

miilee
of the ©
55 . : 1 ] A

it he fure. This shall mc'utc comphance \-vzth

the requirements refating 1o execulive session ...

3 The delendants appeal. We refer o additional
facts and the parties' affidavits as they become per-

tinent to the issues.

[11Discussion. We begin with the familiar principle
that “[t]he standard of review of a grant of sum-
mary judgizent Is whether, viewing the evidence i
the light most favorable to the nonmoving party, a
material fucts have been established and the moving
party is entitled to a judgment as a matter of
law "Augat. Inc. v. Liberty Mut. Ins. Co., 410 Mass.
117, 120, 571 N.E2d 3357 (1991). See
Mass.R.Civ.P. 56(c).“[The reviewing court] may
consider any ground supporting the
judgment.”Augat, Inc.. supra at 120, 571 N.E.2d
357.0ur review of the judge's legal conclusions is
de nove. Maffei v. Roman Catholic Archbishop of

n
1
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Boston, 449 Mass. 235, 243, 867 N.E.2d 300
(2007), cert. denied, - U.S. - 128 S.Ct. 907,
169 L.Ed.2d 729 (2008).

The defendants have raised issues and asserted ar-
euments based on the language of, and interaction
between, specific provisions of the statute. It is
therefore necessary to consider the purpose of the
iaw, and lhe manner in which the Legislature has
chosen to carry out that purpose. We begin with the
presumption of public access to the workings of
government: “All meetings of a governmental body
shall be oven to the pur.al._. (Gl c 390§ 23B, first
par.. as appearing in St.1976, ¢. 397, § 6. The re-
quirement of public access requires a meaningful
opportunity. created in advance, for public pres-
ence; “[N]otice of every meeting of any govern-
M,m! Lody shall be filed with the clerk of the ciry

1 which the body acts, and the notice or a copy

lllt‘r’:‘!‘.f shall, at least f‘n]n; @]0111 hours

At leas

(8}

such meeting, be publicly posted in the office of
such clerk or on the principal official bulletin board
of such ciy.”G.L. ¢. 39, § 23B, sixth pur.

L.Jl»\.—
should oceur in a puum.,
confer routinely on admmzsuam and logistical
matiers, and meet en occasion for purposes unre-
lated to thew public function. Furthenmore. disclos-
ure of certain matters 1s *641 not always in the pub-
lic interest.™Therefore, the Lewislai,urc has cre-
ated exceptions to the pm:unﬂpfxcn of access. Thes
are found in the executive session p1nv1=10ns of §
23B and in § 23A's definitions of statutory terms.

o] ('l:

[2] In order for a "meeting” 10 oceur there must be
“4 corporal convening and deliberauion” by a gov-
ernmental body. G.L. ¢. 29, § 23A. “Deliberation,”
in trn, requires a “verbal exchange betveen a
guorum of members of a governmental body al-
tempting to arrive at a decision on any public busi-
ness within its jurisdiction.”/bid. Thus, gatherings
unconnected to the consideration of public business
and small groups of officials that do not meet the
minimum number required to conduct public busi-

ness are exempted. These exceptions, which are
generally crafted to avoid “unduly hamper[ing]”
public officials in performing their duties, Ghigli-
one v. Schoul Comm. of Southbridge, 376 Mass. 70,
72, 378 N.E.2d 984 (1978); see G.L. c. 39, § 23B,
fourth par.. are construed narrowly in keeping with
the law's overriding purpose, and we decline to 1m-
ply further exceptions. See Distiict Artorney for the
Plymouth Dist. v.Selectinen of Middleborough, 395
Mass. 629, 632-633, 481 N.E.2d 1128 (1983).

#*3 T3] Moreover, the statute provides for public
access W the decisivn-making process when it is 1
a formative stage, several steps removed [rom the
eventual result. Thus the “verbal exchange” re-
quirement of § 23A has been found to be satisfied
by a session in which the body “gather|s] mforma-
tion to aid 1t in arriving at a decision.”Gersrern v
Superintendent  Search  Screeming  Comin., 403
Mass. 463, 47 0~ 541 N.E.2d 984 (198%9) {whcre
screening committee was charged with recommend-
ing candidates, nterviews consisting of “questions
asked by the committee members, Cmm'ernenreﬁ by
the candidates' answers, conveyed information
aboul the candidates to the committee members
vesent” and thus copsttuted “verbal exchange”)

i
See Diswricr Anorney for the D’;':szcm."' Dzs.f. . ée-

L)

(@]

fectmen of Middleborough, 393 Mass. at 034 0. o,
481 N.E.2Zd 1128 {consultauon of boara wul its at-
orney regarding proposed conuract was “miceting’)
In sum. courts will generally construe the provi-
sions of open meeting laws liberally to retlect thei
purpose®G42 of “climinai [ing} much of the secrecy
surtounding the deliberations and discussions on
which public policy is based.”Ghiglione v. School
Comni. of Svuthbridge, 376 Mass. at 72, 378
N.E.2d 984.See General Elec. Co v.Depuitinent of
Envil. Prorection, 429 Mass. 798, 806 n. 9, 711
N.E.2d 389 (1999)

With this background in mind, we examine the is-
sues as they arise in conneciion with each meeting,
or group of meetings.

[41[5] 1. The BRA meetings{a) Did the meeting of
December 15, 2004, “ecure” the previous

€ 2008 Thomson/ West. No Claim to Orig. U.S. Govt. Works.
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Relying principally on Benevolent & Prorective Or-
der of Elks, Lodge No 63 v. City Council of
Lawrence, 403 Mass, 363, 531 N.E2d 1254 (1983),
the defendants argued that the December 13. 2004.
meeting, at which the council voted in favor of the
BRA proposal, “cured” the previous violations of
which the plaintiffs have complained. In Elks, the
Supreme Judicial Court concluded that two prop-
erly noticed public meetings. which lollowed viola-
tions that may have occurred when the president of
the city council privately conversed with other city
council members, “made unnecessary an  order
[pursuant to § 23B1 requested three months Iater.
requiring that the meetmgs be open.”/d. at 566, 53]
N.E.2d 1254.Later case law has further recognized
that vielations of the open meeting law may be
cured bv subsequent “independent deliberative ac-
tion” taken in a full meeting Pearson v. Selectmen
of Longmeudow, 49 Nass. App.Ci. 119, 123, 726
NOE3d Q80 (2000). See dllen v, Selecimen of Bel-
mont, 38 Mass App.Ct. 713, 718, 720, 792 N.E.2d
1000 (2003). Such independent deliberative action
“help{s] to accomplish the purpose of ihe open
meeting  law. " Buievolen d Fr ()! cenive Ordl

Ehes, Lodge 63 if Lawren
402 Muss. 331, 335, (1983). &

y . - -
Pearson,  supra at 125 0o 5. 726 N.EZ

980 However, . where the subseguent meeting is
‘merely a ceremonial acceptance” or “a perfunctory
ratification of secret decisions.” it plamnly does not
help to accomplish the purpose of the open meeting
law, and will not operate as a cure. /e at 125, 726
N.E.2d 980, quoting trom Tolar v Schos! Bd. of
Libern County, 398 So.2d 427, 429 (Fla. 1981).

|6] Altheugh the detendants rely upon the £lks hine
of cases, thev submuitted scant evidence bearing on
the mnature of the December 15 meenng. The
plaintiffs. on the other hand. have submitted evid-
ence that the order ulumately voted on during the
December 13 meeting was not circulated to all of
the councillors before that *643 day and that the
version ultimately approved was substantially dif-
ferent from what had been discussed at earlier
meetings.f¥Specifically, the plaintiffs submitted

evidence that a vote was not previously planned or
scheduled for that meeting, and that aside from a
brief’ opportunity to pose factual questions to the
BRA director, there was no chance to conduct de-
liberations during the course of the public meeting.
As the plaintiffs’ transeript of the meeting
reflects.FNS councillor Kelly, chair of the council's
planning and economic development conunittes, in-
troduced the order by making candid references to
deliberations that did not include the public: “The
last ten days, mavbe two weeks. has been a very
iime-consuming period (o address the urban renew-
al matter before the bodyv. Toduy was probably the
most interesting day in my political career. I think
we have reached an agreement.”He also thanked
“all of the councillors for their input” and described
their previous discussions. It is net disputed that
these earlier discussions. mcluding some that oc-
curred that day, were private, and that the agree-
ment presented at the meeting was the result. Once
counciittor Xelly finished describing the agreement.
other councillers objected, compiaining that the or-
der “is very different to what was submitted” and
arguing that a vote -humj not Dc tuken. Floheity
]‘l‘u_‘;] s y Fis i

‘

Driefls

‘corminitt 2
smivenr i pasistirfiao e e A Thie
now five minutes before 6:00 P.M, This CO

hearing will begin and will conciude at
puwrpose of the committee of Lhe whole session was
“for councillors who have any unanswered gues-
tions for the [BRA]” to ask those questions. A brief
question and answer period was permitted by Fla-
herty, whoe “said he would not allow a wide-ranging
debate [and] wished to keep a tight hold on the
*644 time spent in this questioning.”Council-
lors then stwood up. asked questons, and explained
their positions. often referring 1o the difficult dis-
cussions and deliberations that oceurred in previous
meetings not open to the public. In addition to the
above, the plaintiffs submitted affidavits that sug-
gested that the councillors met privately during the
course of the meeting. The particulars of any such
alleged private meeting are not
recited "NHowever, it is undisputed from affi-
davirs submitted by the plamliffs that an ongoing

& 2008 Thomson/ West. No Claim to Orig. U.S. Govt. Works.
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recess of three hours was taken during which some
councillors remained in the council chambers, but
an undetermined number gathered in back offices.
Although the public meeting was scheduled to be-
gin at 11:30 AM., the plaintiffs’ affidavits indicate
that the council did not reconvene after the three-
hour “recess” until sometime after 5:00 P.M.END
At some time after 6:45 P.M., the council voted to
approve an order providing for an exiension of the
urban renewal plan submitted by the BRA.

#=4 This evidence demonstrales that the judge cor-
rectlv denied the defendants' motion for summary
judgment on the cure issue and aiso supports the
grant of summary judgment to the plaintiffs on that
issue, The submissions present no genuine dispute
on {he facts: the onlv remaining question is whether
the facts as presented could lead a fact finder to de-
iermine tut there wus “independent deliberative
action” on December 13 sufficient o effect a cure
See *645Pearson v. Sclectmen of Longmeadow, 49
Mass. App.Ct. at 123, 726 N.E.2d 980.0n this re-
cord we conclude that such o determination is not
supportable. The only hint of any deliberation is

T b lers wers permit
ied, briefly. o ask guestions of the BRA und ex-

as ks . s}
the evidence that

£agraed e
rutly ic

plain their vores on the order. In contiast ©
evidence of an extended period of 1wo years during
which the BRA issue was scheduled for discussion
o muluple  cccasions. o the  parues’  submis-
sions reveal a maximum of twenty minutes of pub-
lie discussion on a proposai that had not previously
been presenied. Accordingly, a fact finder would
properly conclude thar the public had no opportun-
ity to understand how or why the alternative ver-
sions that were rejected led, through deliberation, to
the version that was approved. As noted above and
in further «contrast to the requirement of
“independent deliberative action” in order to effect
a cure, Pearson, supra at 125, 726 N.E.2d 980, Fla-
herty kept a “tight hold on the time spent in
questioning.”This scenario fails to meet the legal
test for a cure of prior violations of the law.

#%5 [7] In addition to granting summary judgment

to the plaintiffs on the curative properties the de-
fendants claimed for the December 13 meeting, the
judge found that this meeting was, 1tself, a violation
of the statute. On this record, we are unable to con-
clude that there was either compliance or noncom-
pliance; it 1s open to a factual determination wheth-
er § 23B's requirement of “a notice of every meet-
ing” was satisfied here by a nolice of an 11:30
A.M. meeting, when a vote on an una oumtd op-
ic was taken at approximately 7:00 P.M. afier any
member of the public seeking to auend and stili
present had  additionally endured a three-hour
“recess” withoul any indication when it would end,
or whether anything might wanspue thereafier.
Similarly. it remains to be determined whether a vi-
olation of the statute's provisions as to executive
sessions occurred, both as te notfice and 646 as o
the limited purposes for which an executive session
may be held. See (L. c. 39, § 23B, excerpted in
the margin. ™

8] (by Did any of the previous meetings violaie the
open  meeting  faw?Having  determined thar  the
niesting oi D cember 15, 2004, did not effect 2
went on to consider whether the pre-

vious mectings had in fact violated the open meet-

mg law, and g w1
plainnitts on this issue as well. We now that no
party mwoved for swmmary judgment on this Issue
the delendants Iinited their sununary judgment no-
rion to the cure issue with respect to all meetings
held prior to December 13, 2004, presumably hold-
ing in reserve the argument that nothing ranspiring
before that date required a cure, while the plaintiffs
limited their submissions to opposing the defend-
ants’ motion for summary judgment. We agree with
the defendants' assertion that the judge's considera-
nen of summary judgment vn the propriety of the
preceding meetings required an opportunity for the
parties to submit affidavits and related materials.

The principles of Gamache v. Mayor of N. Adams,
17 Mass. App.Ct. 291, 294-206, 458 N.E.2d

(1983), are conuolling. In Guinache, the plamtiff
filed a motion for partial summary judgment and,
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much like the moving party in this case, came to
grief. The judge granted full summary judgment for
the nonmoving party, thereby reaching additional
issues not raised by the moving party, as occurred
here. We determined that the parties “should have
been given the right to file affidavits on the ques-
tions not raised by the plaintiff's motion for partial
sumunary  judgment./d.  at 296, 438 N.E.2d
334 While the defendants here moved for full
rather than partial, summary judgment, we conclude
that the judge *647 made a similar misstep; it is im-
naterial that issues remained in this case not be-
cause a motion for partal summary judgmeni was
[iled as m Gemache, but because the defendants’
motion for full summary judgment was premised on
a theory which, if successful. would have rendered
moot the remaining issues. Accordingly, we remand
the matter to pmudr‘ the parties an opportunity

should they desire to pursue summary judgment, to
submniit affidavits and supporting material in support
07 NSl respective pos sitions on whether the mect-
ings in 2003 and 2004 violated the open meeting law
G191 t¢) Did the meetings of Jaiary 13, Febrie
i Y if irj _1\1'15 o 7i' ﬁfnn L ]Ao,fu H"i. ;' 1L FNEET
'C le:#The vecord shows that ail "c”'w'”'l were
invited to the meetings of January 13, February 17,
and March 24, 2003, lhe defendams’ motion for
SUIITAYY judgilent was based on ihe assertion that

the subject matter oi these meetngs fell ouside i

council's jurisdiction and therefore ouiside the stat-
ute's an‘;bi{ ”\“Rejecmw this  argument  (now
abandoned by the defendunts on appeal), the judge

was correct to deny the defendants’ motion for sum-
mary judgiment with respect to these meetings.

We conclude however ihat the granl ol sunumiary
judgment to the plaintiffs here suffered from the
same defect discussed in part (b), above. in connec-
tion with the 2003-2004 meetings, and enunciated
in Gamache v. Mayor of N. Adams, supra.The de-
fendants' motion was silent in other respects on
whether %648 compliance was actually achieved or
whether other factors rendered compliance unne-

cessary. While the defendants have abandoned the
jurisdictional argument on appeal, they allude to
other arguments they may seek to advance in the
trial court, e.g., that, in their view, while there were
“verbal exchanges” and “discussions,” there were
ne “deliberations.” no decisions made, and no at-
tempt to reach decisions at these meetings. See G.L.

c. 29, § 23A. While we express no view on the mer-
its of these arguments, we conclude that, as in

Guinache, there was here “an inadequate basis upon
which to enter summary judgment” in favor of the

plaintiffs. Gamache, 17 Mass.App.Ct. at 296, 438
N.E.2d 334
[10} {d) The “rotaring  gquorum” arguinentTo

provide guidance on remand. we address the de-
fendants' assertion at oral argument that a system of
otating participation in the consideration of an 1s-
sue is a legiimate device to avoid the requirement
. second par.. that “Ll}io quorum
ody shall in Bl for

ody f
pumosL of dec:mlmU on o deliberatin
" On several occasiong ™¥

mMes rato E
aic ic

1
et @

3

vard a de-

cision on any mAtter...

the counci! allegedly posted a guard from the BRA
it the door of a private meeling rcom to m :vm"l
careful headeount und ensure that

of eouncillors, albeit a rotat

physically m each others’ pre

Sence at any one niwo-

ment, C.-:spm thie fact that the councii had o

ocen ple-
VIOW bJ.\; ordered Lo abandon Uus praclice by a judge
of the Superior Court.Shannon v. Boston Civ
Council, Sutfolk Superior Court, No. §7-3397 (Feb.

1988). Moreover, the council agreed to submit to
the continuing jurisdiction of the Superior Court
with respect to that order.™®

=7 Notwithstanding, the defendants argue that the
definitions of “meeting” and “deliberation”™ operaic
in tandem to permit their actions. As noted above,
“[m]eeting” 1s defined as “any corporal convening
and deliberation of a governmental body,”G.L. c.
39, § 23A, and “[d]eliberation,” in turn, 18 defined
as “a *649 verbal exchange between a gquorum
[FN17! of members of a governmental body at-
tempting to arrive at a decision on any public busi-
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ness within its jurisdiction.”/bid. From these provi-
sions the defendants argue that a rotating system
that permits, de facto, deliberation between seven
or more members for the purpose of arriving,
private, at a decision on public business within the
council's jurisdiction is legally permissible so long
as no more than six members are allowed in the
same room at the same time.

We reject this strained mterpretation of statutory
language, asserted for the sole purpose of defeating
the fundamental purpose of the law. "It 15 essential
i u democrate form of government that the public
have broad access to the decisions made by its elec-
ted officials and 1o the way in which the decisions
are reached."Fowdy v Ambherst-Pelham  Regional
Sch. Comm., 402 Mass, 179, 184, 321 N.E.2d 391
(1988). We reiterate, see note 14, supro. that “the
gsne al provision[s} of ... the Open Meetings Law

are to be broadly and libel‘ally construed in order to

ctfectuate the tegi pm‘pose of
openness.”General Elec. wtment of Fn-
vil. Prorecrion, 429 Mass. 9, 711 NJE2d
359, guoung from Cells, ative Law and
Practice § 1186, at 392 n. See Acdimen

iez v [pswich, 295 MNlass 60, 481 N.E2d
1168 F1ONSY  mnntine Pron raroi v Bedinas
368 (1985), queting fro igron v, Bedford
s 01 N s

ve purpose wili
aut be L'Lduplcd it the sw.imm; 14. guage iy [uuly
susceptible to a construction that would lead to a

logical and sensibie result” ™)

[11] We note that the Attorney General has also re-
jected this evasive strategy. See Office of the Attor-
ney General, Open Meeiing Law Guidelines, at 26
The Attoriney General is charged with enforcement
of the open meeung law as it applies to Stale gov-
emment bodies. see G.I 30A, § 11A 172, and
hence is enutled to interpretive deference. Sec
Swrith v, Winter Pluce LLC, 447 Mass. 363,
367-368, 851 N.E.2d 417 (2000); Falmouth v. Civil
Serv. Commn., 447 Mass. 814, 821, 837 N.E.2d
1032 (2000).

8 [12)%650 2. Wus the Boston University biolab-

oratory tularemia meeting of January 20, 2005, a
vinlation of the open meeting law?On January 20,
2003, the council convened a “councillors only”
meeting with a representative of Boston University
{university) after having been advised by represent-
atives of the Boston University Medical Center that
a number of its researchers were exposed in the pri-
or year to tularemia. As was the case in connection
with the BRA clesed meetings, not all of the coun-
cillors were of the view that the public could leg-
ally be excluded. ™

The meeting dealt specifically with public health is-
sues; in particular, according to councillor Hen-
nigan’s affidavit, she raised the question whether
the tularemia outbreak at the university's medical
laboratory nught be indicauve of the university's in-
ability sately to operate a biolaboratory m a densely
populated  area.">wedi The defendants point 1o
the fact that, notwithstanding the invitation to all
ouncillors. their affidavits

of the council who attended this meeting. Relying
on Pearson v Selectmen of Longmeadow, 49
Mass.App.Ct. at 124, 726 N.E.2d 980, they argue,

list only five members

aive HEICHNECT

i effect. that because. as events here transpired
there was no qmmm there was therefore no
vdeitheranon” and hence no “meetine” 1o which
deitberation,” and hence no “neeting” 1o which

the law applies.

Thie motlon judge concuded
quorum 1s irrelevant 1f all councillors have been -
vited to a meeting. We agree, It is undispmm that
the council scheduled a meeting for all councillors
to consider mformation to help them decide a mat-
ter within their jurisdiction. This required the coun-
cil to file a notice “with the clerk of the city or
town in which the body acts.”G.L. ¢ 39, § 23B,
sixth pur. As we have observed, the nulicc require-
ment contained in the statute is an essential atirib-
ute of the law; it is manifestly pointless to conduct
a meeting to which the law requires public access if
no member of the public is aware that the meeting
ig taking place. The statute directs that “[e]xcept in
an emergency, a notice of every meeting®651 of
any governmental body shall be filed..at least

| g RE A -
Lldi Ulg presclice of d
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fortv-eight  hours..prior to  such meeting
(emphasis added)./bid. This language puts the no-
tice requirement in prospective terms. Morgover,
we construe this provision in light of the stamrte as

whole. Section 23B, fifth par,, provides that “[njo
chance meeting or social meeting shall be used in
circumvention of the spirit or requirements of this
ection to discuss or act upon a matter over which
govermiental bodv has supervision. contral,
urisdiction or advisory power.”

—

in suim, the council failed to file & potice of 4 meet-
ing o wiuch all counciliors were 1nvited to “gather|
] information to aid [them] in arriving at a de-
cision” on a subject-the safety implications of the
proposed  biclaboratory SitinO-\\"ithi]l the COLlnCI'I"
jurisdiction. See Gerstein 5;!};1’?‘ intendent Searc
Sereening G‘rmﬂ. 405 Mass, at 470, 341 N.,E,Ed
084.The tact that, by Lhzm_& less than a quorum of
illors ammll atiended  did not excuse the

SRl) H & oot

- S - " o e 'S S 15 £ 1
e of lmu\,cr We note that the Suffolk

coune

oL
FRESES

County District Attorney's office i‘sued a notice 1o
Flaherty on March 21, 2003, stating in plain terms

[Iuh the .]Jhldl\f 20. 2003, meesting was in Hoi tion

“9 jhe record thus demonstiaws that the neeting
of January Zu. 2002, was a violation of the open
meeting law. The judge was correct in denying
summary judgmient to the defendants on this issue.
Addmionally. the undispured affidavit of councillos
Hennigan described above and proffered by the
plantiffs provides some evidence that a discussion,
and thus a “meeting” as defined in § 23A. in which
she briefly participated. was intended. Thus, even
viewing the facis in a light most favorable to the
defenduants, they faled to provide any evidence thal
could satisfy their burden to prove Lomphance with
the statute, and the judge was correct in granting
summary judgment to the plaintiffs.

*632 Conclusion We affum the denial of the de-
fendants’ motion for summary judgment and the
grant of summary judgment to the plaintiffs as to

the January 20, 2005, violation, and the failure of
the December 15, 2004, meeting to “cure” any
earlier violations. We also affirm the denial of the
defendants’ motion for summary judgment as to the
alleged violations of January 13, February 17, and
March 24, 2005, In all other respects the judement
and orders entered on March 27, 2000, and Novem-
ber 21, 2006, are vacated and the matter is re-
manded for further proceedings consistent wi 3

opinion, N2
So ordered.
FN1. Shirley Kiessel and Kathleen Devine.

FiN2. City Council of Boston

FN2 The complamt alleged that meetmzs
in viglation of the open meetnng faw oc-

curred o the following dates: June 3,
2003; June 19. 2003; Auveust 14, 2003
September 23, 2004: October 21, 2004
November 18, 2004: January 13, 2003;
January 20, 2003: February 17, 2005, anc.
‘.rn,?! 94 2005 -

§

1u addivown, the plan sought w wval-
idate a vote taken by the council at a
public meeting on December 15, 2004
on the ground that the subject matter of
the wvote was discussed and decisions
were made at the earher meetings held in
violation of the statute. The defendants
filed a mwotion to disnuss, which a judge
of the Superior Couit granted i parl,
dismissing the plamntiffs’ request for in-
validation of the vote taken at the
December 15 meeting, because the
plaintiffs did not file their action within
the twenty-one day time period man-
dated by G.L. ¢ 39, § 23B. The
plaintitfs have not appealed from that
ruling. The legality of the December 15

€ 2008 Thomsow/West. No Claim to Orig. U.5. Govt. Works.

hitp:/web2 westlaw, cony'print/printstrean. aspx?sv=Splii&pri=HTMLE&n=_top&mt=M... 3

n

2008



htip:/

webZ westlaw.com/print'p

oo MEDd e
- N.E.2d -, 71 Mass.App.Ct. 637, 2008 WL 1886634 (Mass.App.Ct.)
(Cite as: — N.E.2d ----, 71 Mass.App.Ct. 637 (Mass.App.Ct.), 2008 WL 1886634)

meeting, however, remains an issue on
appeal: the defendants appeal from the
determination of a second judge on sum-
mary judgment that this meeting failed
to cure any prior violations of the open
meeting law, and that the December 135
meeting itself violated the stamte. See
discussion, infiw, part 1{a).

IN4. Tularemia is an illness caused by the

bacterium Francisella tularensis. Allen v

Bosion Redev. Authy., 450 Mass, 242, 232

n i8. 877 N.E.2d 904 (20071

FN3. The eleven violations consisted of

the ten occasions listed in nole 3. supra,
and the one additional meeting on Decem-
ber 13, 2004,

ks

xamples are  the prospective  pur-

FNGE

chase of pronerty b:v' a prbi"c bOd\" where

disclosure can drive up the price. and ad-

verse  personnel chiS:‘.GLs involving  pri-

vacy rights of government cmpiamu. See
I el g

10 & 7238 f

SN My ["mh—d—\ev e RXiIs] +
B =2 SRS A O = “ L

transmitted to the counci a proposed order
concermng  “Urban Repewal Plan  exten-
sioh and the Council's role i Plan modilic-
ation.”Members of the council were ad-
vised a day or two before thewr December

e

i35 meenng thar “there would be a set of

meetings to discuss the pending Urban Re-
newal legislation, and offering two or three
times for different groups of Councilors tu
meet.”At the December 13 meeting, the
councl] was presented with a substitute or-
der. The subsimie order was substantally
different from the order originally submit-
ted on October 26.

FNE. The plaintitfs transcribed the coun-
cil's videotape of the December 15 meet-
ing. The transcript was before the motion
judge and was made part of the record on

c 20

rintstream.uspx sv=Split&
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appeal through the filing of a supplemental
appendix.

FNO. The statements ascribed fo Flaherty
are contaned in the transcript and in coun-
cillor Tumer's affidavit. While the state-
ments are hearsay to the extent they are
offered to prove what actally occurred at
the meeting (albeit admissible as an admis-
sion of a party-opponent), the motion
judge had discretion to  consider them
where there was peither objection nor mo-
tion to strike. See Mudsen v Erwin, 392
Mass. 715, 721, 431 N.E.2d 1160 (1983).
There has also been ne objection to theiwr
consideration on appeal.

FN1O. The plamutts complamm with some
justitication. despite their [failure to submu
any affidavits pursuant to Muss.R.Civ.P

36(5. 265 Mass. 825 {1974). that they are

¥acd Joouial W

at a distinct disadvantage in proffering
evidence about meetings from which they
were excluded. We note however that the

on compiaint that the suwie was violated,
“the burden shail be on the respondent io

shove by a preponderaiice of the evidence
that the action complamed of” was 1w com-

liance with the statute).
P )

FNI1. Rule 6 of the council's rules ‘states
that at any tme during a meeting the
presiding officer may “declaie a recess for
not ore than twenty minuies.”(Culy the
2005 ruies of the council appear in the re-
cord. No suggestion has been made that the
rules differed in 2004.)

EN12. For example, the December 13 tran-
script contains the following statements by
BRA director Maloney: “In our conversa-
tions with councillors ... we have been
talking about this renewal for the Jast
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eighteen or so months.... We have both at a
hearing here and at the Boston Redevelop-
ment Authority reviewed each of the indi-
vidual renewal plans....” (In the latter state-
ment. Maloney appears to refer to a hear-
ing held in November, 2004. At oral argu-
ment, the defendants expressly waived any
reliance on the November hearing as a cure
for prior violations.)

FNI3 General Laws ¢ 39, § 23B, thiad
pai., provides:

“No executive session shall be held unul
the governmental bedy has first con-
venad in an open session for which no-
tice has been given, a majority of the
members have voted to go info execufive
session and the vote ol each member 1s
recorded on a wll call vote and entered
into the minutes, the presiding officer
has cited the purpose for an executive
n, and the presiding cfficer has
before the executive session 1f
& 3

vesre afies
1Y 10 gty

ia

nental

Section 238, fowrth par., Usts nine spe-
cuic reasons lor calling an  executive
sessiv. and  provides thai “[ejxecutive
sessions may be held only for [those]
purposes.”

FN14. The defendants also argued that
these meetings were scheduled by the BRA
director, rather tum ithe council president,
and thus did vot come within the defimition
of “[mjecting” in § 23A. The motion judge
rejecied  this argument, observing that 1t
was unsupported by legal argument and
finding that it “clevate[d] form over sub-
stance.” We agree. The statute does not ex-
pressly limit its applicability to meetings
formally initiated by the council president.
See. ez, GL. c 39, § 23A (defining

]

“[mleeting” as “any corporal convening

i

and deliberation of a governmental body ...
?). Nor 1s “corporal convening” defined in
the statute. We decline to read into the
statute an exception for meetings not con-
vened by the chair or head of the particular
governmental body. Compare G.L. c. 39, §
238, fifth par. (chance or social meetings
may not be used “in circumvention of the
spirit or requirements of this section to dis-
cuss or act upon a matter ...7). See gener-
ally General Elec. Co. v. Departmenr of
Emvil. Protecrion, 429 Mass. at 806 n. 9,
711 N.E2d 589, quoting from Cella, Ad
ministwrative Law and Practice § 11806, at
592 n. 16 (19806) (“the general provision|s|
of ... the Open Meetings Law are to be
breadly and liberally conswued in order to
eftectuate the legislanive purpose of open-
ness” ;.

ENES. While  the evidence 15 unclear
whether or to what extent this device was
used at the council sessions with the BRA
on or prior to December i3, 2004, affl-

davits in the record contain hearsay. prop-

erlv considered
jection,  asser
meetings with
Muadsen v, Erwin,
N.E.2d 1160.

FN16. We advance no opuuon, given the
passage of wme. whether a complaint for
contempt may not lie on this basis.

FN17. It is undisputed that seven council
members  constitute a  quorum. We  also
note that on Tebruary 5, 2003, cowncillor
Arroyo mtroduced a proposed order con-
cerning the extension of the BRA's urban
renewal plans, which was referred to the
council's committee on planning and eco-
nomic development. It appears from the re-
cord that the committee was composed of
five members at the time.
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FNI18. At least one councillor raised the is- Mass. App.Ct.,2008.
sue whether this closed meeting violated McCrea v. Flaherty
the requirements of the open meeting law. - N.E2d -, 71 Mass.App.Ct. 637, 2008 WL

1886634 (Mass. App.Ct.)
FN19. The university was seeking, and still
seeks. to operate a biolaboratery in Bo- END OF DOCUMENT
sten's South End. See Allen v Bosion Re-
dev. Azm’z,, 450 Mass. 242, 877 N.E.2d
804 {2007

FIN20. On appeal, the defendants prudently
appeur o have abandoned their assertion
below that this is an area over wiuch the
council does not exercise Tsupervision.
control, Jurisdiction or advisory
power"G.L. c. 39, § 23A,

ENZI. Rule 2 of the council's 20035 rules
states that “[i]f al any time any meeting is
called to order. or if during a meeting, a
guadd
L

~13 R e than & Guorum -
Ou Cail Sn0WS 1888 1nan a g tirl.  uic

presiding officer shall call a recess of not »
more than ten minutes, the' which time, if
a quorum 1s net pu:s\_m the meeting may

iy (i]’ l]l‘il

m etlect on January 2t
eni, see nete 1, supra. )

EN22. The defendants bave not challenged
the breadth of the injunctive order issued
by the judee. For purposes of guidance on
remand, we note that the statute authorizes
the issuance of an “appropriate order” re-
quiring e defendanis to “carry out such
provisions at [uture meetings” (cmiphasis
added).G.L. ¢ 39, § Z3B, ecleventh par
This refers specifically to those provisions
of the open meeting law which are found
to have been violated. /bid.

FN23. The plaintiffs' request for damages
and costs pursuant to Mass.R.A P, 25, as
appearing in 376 Mass. 949 (1979), is denied.
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