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i. Introduction

Plaintiffs hereby oppose the Motion of Defendant James W. Foley (“Mr. Foley™) for a
Protective Order (the “Motion™). The Motion seeks to protect evidence that is plainly
discoverable under Mass. R. Civ. P. 26 and which Mr. Foley previously agreed to produce under
. Foley is seeking to keep Plaintiffs from discovering the

contents of his personnel tile from when he worked at the Wenham Police Department. On

v relevant to the credibility of Mr. Foley, whx

i Waetual Backereound

Plaintiffs filed this case - on behalf of themselves and others similarly situated — largely

ds un eflort 1o seek an adjudicauon of thelr property righis and viher legal righis vis-g-vis the

.

“Feotfees™ under a 1660 erant of the land 1n Tilile Neck m

Defendants, each of whom are A

]

Ipswich. Massachusetts (“Little Neck™) for the benefit of the Ipswich Grammar School.
Specilically. the Feotiees ure alleged 10 be owners of Little Neck and, accordingly, to be lessuis
of approximately 200 parcels of land on Little Neck to the several residents (the “Little Neck
Residents™) who own cottages there. In other words, the Little Neck Residents own their own
cottages but not, supposedly, the land underneath the cottages. The Feoffees have purported to
lease this land to each of the Little Neck Residents and their predecessors for several hundred

years.
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In recent years, the Feoffees have engaged in a campaign to extract money, to which they
are not entitled, from Plaintiffs. Most recently, the Feoffees have drastically escalated rent well-
beyond the fair market value. Further, the Feoffees have atlempled to force a completely
inequitable lease on Plaintiffs in which their rents would continue to rise at an unfair rate,
threatening that Plaintiffs must remove their homes from the land or the Feoffees will take

ownership of them if Plaintitfs do not accept the proposed lease terms. Mr. Foley is the

Chairman of the Feofiees und, upon nft
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Oriilallonl ald pellcl, 1y We prittaly aclul uchiila Ui

Feoffees’ scheme to extract unfair rents and other concessions out of the [Little Neck Residents.
Left with no other alternatdve, Plaintiffs ultimately filed this lawsuit and commenced discover

his backoround, the hllowine exchanee oconrred concerning Mr. Folev s depariure {rom ithe

Wenham Police Department:
e INOw, were tiere any disciplinary reusous Wivolved
in your leaving the job as police officer in

Wenham?

Al I"ve never been disciplined, no.
Q: My queslion o you, were there any disciplinary

reasons involved in youwr leaving the police
department of the Town of Wenham?

A No, I resigned from the Town of Wenham.
Q: And there were no disciplinary reasons?
Al I resigned.

Q: No?

Az No, [ resigned.
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(Foley Dep. p. 16, attached hereto as Exhibit A.).

Therefore, Mr. Foley was expressly asked — with his counsel, Attorney William Sheehan
11l present — whether he had & problem with Plaintiffs subpoenaing his personnel file from the
Wenham Police Department, in the following exchange:

Q: Do you have any objection if we request a copy of vour personnel file with

eC
jec
the Wenham Police Department?

b L aen i 1 ve & probicil will produciiy a e,
(Q: My question to vou was whether vou had an obiection to our asking the

A I don't koo
MR, SHEEHAN: You may answer,
A Noono

(Id. at 61-62. attached hereto as Exhibit A.). Following the deposition. Plaintifts subpoenaed the

records from the Wenham Police Deparunent. Upon reiiection, owever, M. Foley apparentiy

Piaintiffs to contrast his tesiimony with the actual contents of

reconsidered his decision 1o allow
his personnel file which would reveal the actual reasons for his departure. Mr. Foley. therefore.
lras [1led the Metion.

. Argument

THE COURT SHOULD DENY THE MOTION FOR PROTECTIVE ORDER BECAUSE
MR. FOLEY’S PERSONNEL FILE WILL EITHER CONFIRM OR CONTRADICT HIS
SWORN TESTIMONY UNDER OATH AND, THERFORE, GOES DIRECTLY TO THIS

WITNESS’ CREDIBILITY

Under Mass. R. Civ. P. 26, a party may obtain discovery concerning any matter not
privileged that is likely to lead to the discovery of admissible evidence. See Mass. R. Civ. P.

26(b)(1). Citing this rule, Massachusetts courts have routinely held that “discovery, by its



nature, is quite broad.” Sullivan v. Chief Justice for Admin. and Mgmt. of Trial Court, 448

Mass. 13, 35, n. 11 (2006); see also In re Subpoena Duces Tecum, 445 Mass. 685, 691 (2006).

As with most discovery and evidentiary issues, judges in this Commonwealth have wide
latitude in deciding the relevance and admissibility of evidence that bears on the credibility of a

party or & witness. Specifically, as the Supreme Judicial Court of Massachusetts has repeatedly

miawers. Lommonweality v, Fervuson, 425 vidss, 34

eriminal case, bears similarity 1o the evidentiary issues presented by the Motion and. therefore. i

o
[

instruetive, [n Fleurv-Ebrhart, the defendant, a phvsician, appealed his convicton for indecent
assault and battery of a minor on several grounds. including that the trial court improperly
aliowed the impeaciunent of thie defendat by cruss-examinaton concerniiy why the deletidant
left a previous, unrelated employer. See id., 20 Mass. App. Ct. 429, 432-35 (1985). At tnal, the
defendant explained that he lefl because he felt it was tume for a change. See id. at 432-33. The
trial court, however, peruitied the prosecutor to impeach the defendant with infornation
obtained trom the defendant’s personnel file which showed that his employer decided not to

renew the defendant’s hospital staff privileges because of an allegation of having abused a

patient. See id. at 433. The Court of Appeals held that the trial court’s ruling was not an abuse

of its discretion even though the information from the personnel records concerned a matter
unrelated to the issues of the case and even though the information was potentially prejudicial.

See 1d. at 433-34. As the Appeals Court held, “[t]he impeachment evidence tended to cast doubt



on the defendant’s credibility because it created a basis from which the jury might infer that
because the defendant’s testimony as to why he left [his old, unrelated employer] was not
accurate, other portions of his testimony also might be inaccurate.” Id. at 434

Here, as in Fleury-Ehrhart, information concerning Mr. Foley's employment with the
Wenham Police Department is relevant because that information can be used to impeach Mr.
Folev during his testimony at trial. During his deposition, Foley repeatedly alleged that the

were no disciplinary reasons involved in his leaving the Wenlhuum Folice Deparunent. (Foley

Dep. p. 16, attached hereto as Exhibit A.) Upon information and belief, however, Mr. Foley was
asked o loave the Wenham Police Deparunent for aiseiplinary reasons, Conseyuently; M

3 . < ) A i v I3 ot iy L ‘

Foley’s answers under oath were antruthiv i, Moreoy oiven the fact that the Feollees are a

vovernmental bodv and Mr. Folev is. thereby, a governmental official,’ and eiven the fact that

-

it ic hesed unon the unlawtul and ineauitable actions of Mr. Folev and his feliow Feoffees

R

[
w
Lo
i

any evidence establishing that Mr, Foley lied under oath 1s especially relevant to the Little Neck

Kesidents” alfegaton that ivr. Foley made nusrepresentations 1o them and otherwise acted

s, Mr. Foley™s Motion should be denied and Plaintiffs should be

-

lequitably and w
srmitted to continue with their subpoena of his employment records.
iv. {enciusion

FFor the foregoing reasons, Plantitts respectfully request that the Court deny Mr. Foley’s

Motion for a Protective Order and allow Plaintitfs to subpoena his emplovment records from the

! See December 11, 2006 Opinion of the District Attorney, holding that the Feoffees are a governmental
body, attached herero as Exhibit B.



Wenham Police Department.
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Respectfully submitted,

WILLIAM M. LONERGAN and
DIANE WHITNEY-WALLACE

By their attorneys,
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