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i. Introduction

Plaintiffs William M. Lonergan and Diane Whitney-Wallace (“Plaintiffs”) hereby reply
to the defendants” (the “Feoffees”) Opposition to Plaintiffs’ Motion for a Protective Order with
Respect to Discovery from Absent Class Members of Putative Class. The Feoffees” primary
argument — that this case 1s not a valid class action and, therefore, they are entitled to take the
depositions of more than 130 non-parties — makes no sense. Indeed, if the Feoffees are right,
and this is not a valid class action, then the Feoffees have absolutely no basis whatsoever for
laking these depositions since the prospective deponents indisputably are not parties.
Alternatively, if the Feoffees are wrong and this is a valid class action, then the Feoffees still

cannot take the depositions because the absent class members still are not parties here. Fither
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The Feoffees allege that this case is not a class action, and aiternatively. if it is a class
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action, it has not been certified. © Such decisions are not for the Feoffees to make but are within

' The Feoffees” own Opposition belies their allegation that this is not a valid class action. As the Feoffeas
describe in paragraph 5 of their Opposition, by stipulation the parties to this case agreed that the following
two issues are relevant to the parties dispute over the Little Neck residents’ rights to possession: (1) “were
the Little Neck residents tenants at will as contended by the Defendants or did they hold possession by
seme other right[;]” and (2) “in the event the court determines the residents were tenants at will, whose
tenancies have been terminated, is there some other basis for the tenants’ continued possession of the lots
on which their cottages are located[.]” Defendants Opposition 5. Thus, the parties have explicitly agreed
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the sole province of this Court. Plaintiffs will move for class certification when it is appropriate.
At present, no filing schedule or briefing schedule for certification has been set. Thus, the Court
has not even considered class certification yet, and it 1s, therefore, premature for the Feoffees to
raise this type of issue.

Regardless, if the Feoffees” proposition that this is not a class action were true, however,
(which it is not) then the Feoffees are attempting to take the depositions of individuals who are
not even parties in this matter. The Feoffees” alternative argument that. even if this is a class
action, it has not been certified also does not amount to a basis for deposing the absent class

members since courts prohibit discovery whether the class is certified or not. See. e.o., Baldwin

& Flvnn v, Nat'l Safetv Assoc.. 149 F.R.D. 398 (D. Cal. 1993). Either way. no relevant

ion concerning the claims of the named individvals ¢
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whether the class action has been certified or not. as described in greater detail in Plaintiffs’

rder, the Feoffees have the burden of onstrating that the information
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sought is relevant to the decision of comumon questions; that the discovery is requested in good

faith and not unduly burdensome: and that the information is not available from the

representative parties. See Aspinal] v. Phillip Morris Co.. Inc.. 20 Mass. L. Rptr. 303, 2005 WL

3629358, *2 (Mass. Super. Ct., Nov. 22, 2005) (Lauriat, J.) (attached as Exhibit C to Plaintiffs’

through the stipulation that one of the chief prerequisites for a valid class action is present here, namely.
that “there are questions of law or fact common to the class[.]” See Mass R. Civ. P. 23(a).
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Motion for Protective Order). The Feoffees Opposition fails to satisfy any of these elements let

alone all of them.

A. The Feoffees Have Not Demonstrated That the Information Sought Is
Relevant to Common Questions

The Feoffees” Opposition did nothing to dispel Plaintiffs’ assertion in their Motion that
the information sought is not relevant to the decision of common questions. Specifically, as the
Feoffees conceded in their Opposition. they are using the depositions to question the absent class
members about the value of their homes and about any individual promises and representations
which the Feoffees made to them before they purchased their homes. See Defendants

Opposition at 99 10-11. Such individualized issves by definition are in no material way relevant
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to the decision of common questions. Therefore, the Feoffees are unable to establish the first
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Having already taken the depositions of seventy (70) of the roughly two hundrad (200)
absent class members. the Feoffees have indisputably had ample opportunity to garner whatever
information they needed concerning the commaon questions m thic case. The Fenffeas have
offered no valid reason for taking another 130 depositions, and that is because no valid reason
exists. Such further depoesitions are plainly cumulative and are designed solely to burden and
harass the Little Neck residenis who stand to benefit from this litigation. The bitter irony of this
litigation is that the Feoffees are paying for it with the Plgintiffs ' rent money — money that
otherwise would be going to the Little Neck Public Schools. The Feoffees’ litigation strategy is

apparently to spend Plaintiffs into submission by taking every absent class members™ deposition.

It is this type of tactic that prompted the Court in Aspinall to observe that “treating absent class



members as ‘parties’ for the purposes of discovery would undermine one of the fundamental
purposes of the rule allowing certification of the class.” Aspinall, 20 Mass. L. Rptr. at * 2.
Trying to take the deposition of every single absent class member in a class action — thereby
forcing each member to expend personal time and money — is the very embodiment of unduly
burdensome discovery, and, therefore, such discovery clearly is not sought in good faith.

C. The Feoffees Have Not Shown That the Information Sought From the Absent
Class Members Is Relevant and I's Not Available From the Representative

Parties

in atiempting to argue that the information they seek in these 130 depositions is relevant
and not otherwise available. the Feoffees make two separate arguments. Each is without merit.

First. the Feotfees cite paragraph 4 of the Complaint concerning the allegation of certain

romises and representations made by the Feoffees to Plaintiffs during the purchaszs o
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cotiages, Parvagraph 4 is part of the introduciion o ihe Complaint, however, and Plaintifis have
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they must be deposed. On the contrary, the Complaint allezes an aggregate dan
based on a property assessment for the fair market value of the properties. As the courts have
repeatedly held, the aggregate computation of class damages is proper. See Aspinall. 20 Mass.
L. Rptr. at *4 (“[a]s the plaintiffs claim only economic, not personal injury. absent class member

discovery regarding injury is irrelevant”™). Accordingly, depositions of absent class members to

parse out each class member’s individual damages is improper. See id. Here, as in Aspinall,
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“[a]ll class members have been similarly injured and are, thus, similarly situated.” Id. at *
(citation omitted). Therefore, the information the Feoffees need concerning damages is
obtainable from the representative plaintiffs.
iii. Conclusion
For the foregoing reasons, as well as those described in Plamtiffs’ Motion for Protective
Order, Plaintiffs respectfully request that the Court allow their motion in its entirety and bar

Defendants from taking further discovery of absent class members of the uncertified class in this

Respectfully submitted,

Wi' LIAM M. LONERGAN and
DIANE WHITNEY-WALLACE
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