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CASE TYPE: 

ACTION CODE: 
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ESSEX PROBATE AND FAMILY COURT 

Docket Report 

ES09E0094QC 
MulholiandJr., Alexander et al vs. Attorney General Commonwealth of Massachusetts at al 

Equity Complaint FILE DATE: 

CASE STATUS: 

10/06/2009 

Closed 
01/12/2012 STATUS DATE 

CASE JUDGE Sahagian, Hon. Mary Anne 

CASE TRACK: 

CASE SESSION: Judge Sahagian Salem Session 
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Foley, James William H. Sheehan 
unknown Maclean, Holloway, Dohorty 
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Attorney General Commonwealth of Massachusetts 
unknown 
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Jed Matthew Nosal 
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Office of the Attorney General 
1 Ashburton Place 

Unknown, XX 

Defendant 
Ipswich School Committee 
unknown 
Unknown, XX 

Defendan! 
Korb, Richard 
unknown 
Unknown, XX 

Printed: 02107/2012 2:37 pm Case No: ES09E0094QC 

Boston, MA 02108-1598 
Work Phone (617) 727-2200 
Added Date: 02/18/2011 

Private Counsel 
Johanna Soris 
Office of the Attorney General of Commonwealth 
Office of the Attorney General of Commonwealth 
1 Ashburton Place 
Room 1813 
Boston, MA 02108 
Work Phone (617) 963-2117 
Added Date: 02/18/2011 

Private Counsel 
Stephen M. Perry 
Casner & Edwards LLP 
Casner & Edwards LLP 
303 Congress Street 
Boston, MA 0221 0 
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Date I Ref I Description I Judge 

10/06/2009 .. 1 ...... Complaintfor [)eviationpursuant to G.L. C 214s. 10B 

10/07/2009 

12/11/2009 

12/11/2009 

1211112009 

12/17/2009 

12/31/2009 

02/18/2010 

08/12/2010 

08/18/2010 

Track assignment notice issued. 

NOTICE: Track Assignment Notice 14 Month Track 
Sent on: 07-oct~0910:14:10 .. 

2 Summons Filed, Date of Service 11/25/2009 

........ Attorney (Jeneral .. 

4 Summons Filed, Date of Service 11/25/2009 

........ supt "fSchools inTownof Ips;vich. 

3 Summons Filed, Date of SerVice 11/25/2009 

....... Ips",ich ~cho.ol.Committe". 

5 . First Am.ended COmplaint for Deviation Pursuantto (OL.c 214.s .108 . 

6 Answer and Counterclaim of Ipswich School Committee and Richard Korb, 
... Ips",ich ~uperintend"nt ofSchpols. 

7 ... "nswer toCopunterciaimof Ipswich SchoolCommitte.e andSuperintendent. 

8 ...... Emergency Moti()n fora Protective order. 

9 Motion for emergency protective order Allowed 08/12/2010 

. as p"r order dated. 08/12/1.0 ..... 

1 0 ..... Pr()te.ctive Order on Defend"nt'sEmergenc¥ Motion; dated 08/12/10. 

11 ... Motion toTerminateAugust12,201 OProtective Order. 

Cronin 

Cronin 08/18/2010 

09/23/2010 

10/13/2010 

12/02/2010 

12/02/2010 

12 . !\qotion toterrn.inate08/12/10 protective order Allowed 10/08/2010 .................... Sahagian. 

12/08/2010 

12/16/2010 

12/30/2010 

01/18/2011 

01/25/2011 

01/25/2011 

01/26/2011 

13 .. Motion for Partial Summary Judgment. 

18 Memorandum in Support of Plaintiffs' Motion for Partial Summary Judgment 
Authorizing the Feoffees of the Grammar School in the Town of Ipswich to 
Sell the Land Known as Little Neck, Ipswich, Massachusetts, to Grant a 
Mortgage on Little Neck in Connection with Refinancing Debt, and to Settle 

.... and COmpromise Claims Against the. F.eoffees. 

14 Temporary Order: this mstter shall be scheduled for 2 hour summary 
..... jUdgment on 0.1/04/1.1 at 10:00 am.in ~alem;dated 12/06/1.0. 

15 Motion to Reschedule Summary Judgment Hearing and to schedule case 

, rD?l!1.~g~!1!~~.t. c??!1.f~!?!1.C:~ . 
16 Motion to reschedule summary judgment and schedule CMC Allowed 

12124/2010 
Motion shall be heard on 01/31/11 at 8 am 

17 Withdrawal of 
.. Attorney Stein Es.q, Robin. 

19 Appearanoe by attorney George A Hall Jr., Esq . 
. . . . a.nd appearanoeby. AttY .Ghristine IV1 qriffjn ... 

20 Motion to Substitute Parties and to Join Parties as Defendants 

22 Affidavit of Patrick J McNal~ .... 
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01/26/2011 21 
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ESSEX PROBATE AND FAMILY COURT 

Docket Report 

Appearance by attorney Stephen M Perry Esq, 
and Richard Korb ......... 

01/26/2011 24 "'" [)efend"nts' Opposition to Plaintiffs' r.A0tion for Patial Summary JudQ/Tlent , 

01/26/2011 25 Ipswich School Committee's Response Under Rule 27C to Feoffees' 

01/27/2011 

01/27/2011 

01/28/2011 

01/28/2011 

01/28/2011 

01/28/2011 

""" """"" ~taternent of .Mate,rial, F"cts, and legal Elements, 

26 Motion for leave to File Amicus Brief 

27 "Amicus Brief in Opposition to Pl,aintiffs', Motion forPartialSummaryJudjlment, 

23 Ipswich School Committee's Statement in Support of Motion of Selectmen 
Feoffe,es to Substitute Parties and to Join Parties a,s [lefendants , 

30 "" Appearance,byatt,,,neyJedMatthewNosal i::s9, 

31 "'" Appearance by att()rneyJohannaSoris Esq, 

28 Ipswich School Committee's Statement in Support of Motion of Selectmen 
Feoffees to Substitute Parties and to, Join ,Pa,rtll.s as [lefend"nts , 

01/28/2011 29 McNally, Morley and Surpitski's Opposition to Plaintiffs Motion for Partial 

, , , , , , , , , , , , , , , , , , ~ummary J,udgment , 

01/28/2011 32 Attorney General's Submission to the Court in the Plaintiff Feoffees' Motion 
for Partial Summary Judgment and the Defendant School Committee's 

, , , , , , , , , , , , , , , , , , , , , , , , ()ppositi()n 

01/28/2011 33 McNally, Morley and Surpitski's Response Under Rule 27C to Feoffees' 

01/31/2011 34 

01/31/2011 35 

01/31/2011 36 

02/07/2011 38 

02/18/2011 37 

, , , , ~taterne.nt of ,Material, Facts andlega,l,Elel11ents, , ' 

Opposition of Plaintiffs to Motion of Patrick J, McNally, Charles Surpitski and 
Raymond Morley to Substitute Parties and Join Parties as Defendants and 

, Moti"n ,of i)ouglas J DeAng"lis forlea"e to File, an Am,icus Elrie!. ' 

Feoffees' Response to Additional Facts Submitted by Ipswich School 
Committee 

Plaintiffs' Reply Memorandum to Opposition of Defendants Ipswich School 
, <:;0ml11itt,ee ,and, Rjch,arcll<orb to, Plaintiifl;' ,Motion for ,;uml11ary Judgment, 

Reply to Opposition to Motion to Substitute Parties and to Join Parties as 
i)efencjants 

Motion for leave to File Amicus Brief Allowed 01/31/2011 

, , , , , , , , .... , , , .. , , , , , , in ,with.out attachments, 

02/18/2011 39 Motion by Plaintiffs for Partial Summary Judgment Denied 0211612011 

02/18/2011 

06/09/2011 

06/09/2011 

, , , , , , , , , , , , , , in th"t there are ,m"terial, facts in dispute , , 

40 

41 

Motion to Substitute Parties and to Join Parties as Defendants Allowed 
02/16/2011 

, , , , , , a,s to ,substituti,on ,but d,enied,as to, req"est tojoinparties as [lefend"nts , 

Motion for Separate Trials on Plaintiffs Amended Complaint for Deviation and 
Defendant's counterclaim for revision to governance and administrative 

, structure ,of the ,Fe"fe,es" ord"r lil11iti"gdiscovery .and setting of trial, date, 

42 ,,'" Mern?randurn In, support of ,motion, for separate tria,ls ,etc, , 

06/09/201,1, , , , , , , , ,43 , , , Motion for protective ord"r regarding, proposed depositions, 

06/09/2011 

06/09/2011 

44 "'" Memorandum of law in support of plaintiffs motio,n for protective order, , 

45 "'" Motion to, quash and for protective order regarding subpoena of expert, 

Printed: 02107/2012 2:37 pm Case No: ES09E0094QC 
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0610912011 

0611512011 

0611512011 

0711512011 

0711512011 

0711512011 

0711512011 

0912612011 

1011212011 

1011412011 

10117/2011 

12101/2011 

1210512011 

1210512011 

1210512011 

1210512011 

1210612011 

1210612011 

1210712011 

1210712011 

1211212011 

1211212011 

1211412011 

12120/2011 

1212212011 

1212212011 

1212212011 
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Docket Report 

53 .... Memorandum .of Law in c;u~port of Motion to Quash and for protective order .. 

51 Opposition of Ipswich School Committee and Richard Korb to Feoffees' 

. Moti"n to. Stay Discovery and. for Separate. Trials . 

52 Ipswich School Committee's Consolidated Opposition to Request for 

....... f'r"tective Orders C;onc"rl1ing \faluation Experts. 

46 Motion for protective order for James E Monahan, William LaChance and 

... I<eep"rs of Records De"ied 0612.712011 . 

47 Motion for Separate Trials on Amended complaint and Counterclaim, etc 
. Denied 06127/21)11. 

Sahagian 

Sahagian 

48 ..... ~oti()n to quaSh and for protective orderDenied 0612712011 . 

49 Order; dated 06127111. 

. ............ Sahagian 

............ Sahagian . 

50 ..... Motion to Compel DiscoveryfromDefendentlpswich School Commiuee. 

54 Ipswich School Committee's Opposition to Plaintiffs Motion to Compel 

..... Discovery . 

55 .. Stipulation of the Parties on Plaintiffs. Motion to Compel Discovery . 

56 .... Temporary Ord"r; dated 10114111 .. 

57 Joint Motion for a view 

59 Motion in Limine to Exclude Evidence of the Motives, Personal Opinions or 
Reasoning of Ipswich School Commitee Members or Seeking to Prove that 

the School Commitee .. 

60 Plaintiffs Motion in Limine- Statute of Limitations 

61 Motion in Limine to Exclude Evidence Concerning Ipswich School Committee 

.... \fates concerning EarHer :3al.e Propos"ls .. 

62 Ipswich School Committee Motion in Limine to Preclude Evidence of Korb 

.... Opini"ns on Sale .. 

63 Plaintiffs Opposition to Motion in Limine of Defendnats Ipswich School 

..... Committee and Superintendent Korb . 

64 Ipswich School Committee and Richard Korb's Opposition to Plaintiffs Motion 
in Limine on the Statute of Limitations. 

65 Ipswich School Committee and Richard Korb's Opposition to Plaintiffs Motion 
in Limine on the Statute of Limitations .. 

66 Attorney General's Submission to the Court on her role in teh Trial of the 

71 

72 

73 

... above captioned matter. 

Trial Brief 

Bench Memorandum on Status of Feofees Trust 

Appearance by attorney Robin Stein Esq. 
et al . 

Motion to Intervene 

Motion for a view Allowed 1210112011 

. ..... Sahagian. 

. ... Sahagian. 

... Sahagian . 

74 

58 

67 

68 

Motion in limine to exclude evidence. of the motives,. etc Allowed 12/0912011 ........... Sahagian. 

Motion in limine- statute of limitations Denied 12109/2011 . . . . . . . . . . . . . . . . . . C;ahagiafl 
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12/22/2011 

12/22/2011 

12/23/2011 

12123/2011 

12/23/2011 

12/23/2011 

12123/2011 

12/27/2011 

12/27/2011 

12/30/2011 

12/30/2011 

12/30/2011 

01/03/2012 

01/03/2012 

01/03/2012 

01/03/2012 . . . . . . . . . . . . 

01/05/2012 

01/09/2012 

01/12/2012 

01/12/2012 

01/27/2012 

01/27/2012 

01/27/2012 

69 

MASSACHUSEITS 
ESSEX PROBATE AND FAMILY COURT 

Docket Report 

Motion in limine to exclude evidence Allowed 12109/2011 

.... ~~~~p.t ~~j~.~I!~~.I!!E:lY. ~~"PfE?~~.l"!t~t~. ~f1_ ~.l!':lt~~~I?i~. 
70 ..... rvl0ti"n In liiTlin.e topreclude evidence of Korb .orinions i\"owed 12109/2011. 

75 ..... j\greementf"r JudgiTlent .. 

76 ... j\ssentof Attorney Gen"ral .. 

78 ..... [)efend"nt'sOprosition to M"tionto Interven.e. 

79 .. Plaintiffs 0prosition to Motion to Interven.e .. 

80 Attorney General's Submission to the Court in Response to Douglas J 

· ........... [le.i\ngelis:s .M"tion to Interven" .. 

81 ..... Ans",er and .Counterclaim 01 the Applicants for intervention. 

82 ... Supplement to Motion to Intervene. 

83 ..... "econd SUpplementto Motionto Intervene. 

84 .. First j\mende.d Answerand Countercl"im of the Applicantsfor I.nterventi?n . 

85 ... Affidavit of [louglas J DeAngelis in Support 01 Motion to Intervene .. 

86 . . . . j\fficiavit of c;atherine T J How in Supp()rtof rvl0tion to.l.ntervene .. 

87 ..... Afficiavitof C;1"rk Ziegler in. SUpport "I Motion to .Intervene .. 

88 ... Affidavitof "obert Weatherall, Jr in Support of Mot ion to Intervene .. 

89 ..... Affidavitof rvlicheleWertz in Support 01 Motion to Intervene .. 

90 Motion of the Proposed Intervenors to Stay Entry of Judgment, and in the 
Alternative, to Stay the Judgment, Pending the Resolution of their motion to 

· ...... __ . __ !1!~~'Yene 

91 ..... Moti"n to Report to.Appeals .ColJrt .. 

77 ..... Judgment on Go.mplaint; dated 1.2/~3/1.1 . 

102 Afficiavit of "usan flrengle 

99 ..... Memorandum .in Surport of Motion to Intervene . 

100 .... Supplemental Affidavitof Clark Ziegler 

101 Affidavit of Webster A Collins 

01/27/2012 103 Opposition of Ipswich School Committe and Richard Korb to Motion to Stay 

......................... E;ntry of Judgment or to Stay JU.dgrnent .. 

01/27/2012 104 Opposition of Ipswich School Committee and Richard Korb to Report Case to 

............... Appeals. C.ourt ................................ . 

01/27/2012 105 Plaintiffs Summary of Response to Supplemental Papers and Affidavits filed 

· ........... in Support of th" rnoti"n to. int"rv.ene. of pou!)las J. peang.elis . 

01/30/2012 92 Motion to Strike Supplemental Affidavit of Clark Ziegler and Affidavit of 

We.bster.i\ c;ollins. 

01/30/2012 

01/30/2012 

01/30/2012 

01/30/2012 

01/30/2012 

93 Motion to Strike Portions of the Affidavit of Robert Weatherall, Jr. 

94 ..... rvl0ti"n to strike porti"ns of the affidaVit of .Cath"rine T J. Ho",e . 

95 ..... rvl0ti()n to Strik.e f'0rtions of the Affidavit of .Sus"nBrengle . 

· ... 96 ...... rvl0tion to Strike Portions of the Affidavit of Michele.VVertz 

97 ..... Motion to Strike Portions. of the Affidavit of Clark ;Ciegler. 
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01130/2012 

01/30/2012 
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96 .. , .. ~?~~f! ~? ~~j~!,: ~9~.19~.~ ?!.t~.~ ~~.~~y~t. ?f.£?9~Ql~.~ ~)~~~~Q~l!~ .. 
106 Affidavit of F.~~~~ ~pt?te 

107 Plaintiffs Opposition to Motion of Dougals J DeAngelis et al to raport to 

.... Ap.I?~!3.1~.ypt!if.... ..... ..... ........ . ........ . 
108 Plail1tiff's Opposition to Proposed Intervenors Motion to Stay Pending 

...... Rt?~?!Y!i~'1 ?f.th<:iFJn9~i~)1. t9.ifl~~!Y~.r:~ 

/ 

/ ' , 
., ' 

" 
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COMMONWEALTH OF MASSACHUSETTS 
PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss. Docket No. ES09E0094QC 

ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, ) 
JAMES FOLEY, ELIZABETH KILCOYNE, ) 
PATRlCK J. MCNALLY, AND INGRID ) 
MILES AS THEY ARE THE FEOFFEES OF ) 
THE GRAMMAR SCHOOL IN THE TOWN ) 
OF IPSWICH ) 

) 
Plaintiffs, ) 

) 
v. ) 

) 
ATTORNEY GENERAL OF THE ) 
COMMONWEALTH OF MASSACHUSETTS, ) 
IPSWICH SCHOOL COMMITTEE, and ) 
RICHARD KORB, as he is Superintendent of ) 
Schools in the Town of Ipswich, ) 

) 
Defendants. ) 

FIRST AMENDED COMPLAINT FOR DEVIATION PURSUANT TO G.L. c. 214, § lOB 

I. Plaintiffs Alexander B.C. Mulholland, Jr., Peter Foote, Donald Whiston, James 

Foley, Elizabeth Kilcoyne, Patrick 1. McNally and Iogrid Miles are the Feoffees of the Grammar 

School in.the Town ofIpswich (the "Feoffees"). The Feoffees own the real estate known as 

Little Neck, Ipswich, Massachusetts ("Little Neck"), containing approximately twenty-six acres 

(per Town Assessor's Records), in trust ("the Trust") for the benefit of the Ipswich Public 

Schools, which Trust was established by the Will of William Payne in 1660. 

2. The Attorney General of the Commonwealth of Massachusetts ("Attorney 

General") is named as a party herein pursuant to Mass.Gen.Laws c. 214 § lOB. 

3. The Defendimt Richard Korb is the Superintendent of Schools in the Town of 

Ipswich and, pursuant to Mass.Gen.Laws c.71, §59, is responsible for the management of the 

RECJEIVU DEC 1 (/ l009 
." . 
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Ipswich Public Schools, the beneficiary of the Trust. He has a usual place of business at I Lord 

Square, Ipswich, Massachusetts. 

4. The Defendant Ipswich School Committee, pursuant to Mass.Gen.Laws c. 71, 

§37, has the power to select and to terminate the Superintendent of Schools, shall review and 

approve budgets for public education in Ipswich, and shall establish goals and policies for the 

Ipswich Public Schools. It has a usual place of business at I Lord Square, Ipswich, 

Massachusetts. 

5. The Feoffees bring this action to obtaio permission to deviate from the 

subordinate term of the Trust which states that Little Neck shall not "be sould nor wasted." 

Specifically, the Feoffees seek to obtain the power to sell the real estate at Little Neck, in whole 

or in part, and to grant and receive mortgages of the real estate for the reasons set forth herein. 

6. A number of private individuals, among them Roger Payne and William Payne, 

alk/a William Paioe, and their successors, were granted, both by the Town of Ipswich and by 

other private individuals, land for the benefit of the Ipswich Public Schools, all as evidenced by 

the minutes of the Town Meeting of November 14, 1650 and the minutes of the Town Meeting 

of January 26, 1652 (See Exhibit A attached hereto), the Will of William Payne who died in 

1660 (See Exhibit B attached hereto), and the minutes of the Town Meeting of January 12, 1756 

(See Exhibit A attached hereto). 

7. The particular land in question, now knawn as Little Neck, was devised by the 

Will of William Payne "unto the free scaole of Ipswich", "which is to bee and remain to the 

benefitt of the said scoole of Ipswich for ever as I have formerly Intended and thearefore the 

sayd land not to be sould nor wasted." In that Will, Mr. Payne named certain individuals as 
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feoffees in trust. That Will was made in 1660, by which time William Payne, with others, was 

holding other land for the benefit of the school. 

8. On January 12, 1756, Town Meeting, acting in concert with the feoffees holding 

title to, among others, the land in question, voted to apply "to the Great and General Court to 

obtain an Act, if they see meet, fully to authorize and empower the present four Feoffees and 

such successors as they shall time to time appoint in their stead, together with the three eldest 

Selectmen of this Town for the time being, other then such Selectman or men as may at any time 

be of the four Feoffees, to be a Committee in Trust, the major part of whom to order the affairs 

of the school land .... " 

9. The Great and General Court acted upon that application and enacted Chapter 26 

of the Province Laws of 1755-56 (See Exhibit C attached hereto). In that enactment, the Great 

and General Court first recognized the private nature of the transfer of Little Neck: "Whereas 

divers piously disposed persons ... granted and conveyed to feoffees in trost, and to such their 

successors in the same trost as those feoffees should appoint to hold perpetual succession, certain 

lands .... " It then recognized two issues: the power of the trustees who received the town grants 

to appoint successors and the power to charge and collect rents. 

1 0. The Great and General Court addressed and resolved those two issues by 

incorporating "a joint committee or feoffees in trost, with full power and authority by a majority 

of them to grant necessary leases of any of said land not prejuclicial to any lease already made, 

and not exceecling the term of ten years, to demand and receive the said rents and armuities, and, 

if need be, to sue for and recover the same; ... " 

II. Most notably, the Great and General Court left all decision-making in the hands 

of a committee whose majority was composed of private citizens and not public officials. It 
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named four individuals who were "the present surviving feoffees on the part of the private 

persons granting lands as afores( ai)d," and three of the then Selectmen to constitute the 

committee or feoffees in trust. To ensure that private citizens would always constitute a majority 

of the feoffees, the Great and General Court provided that the four private citizens would have 

the power to appoint the successors to their number, "according to the original intention of their 

first appointm( en)t"; the remaining three committee members would be the three selectmen most 

senior in service. 

12. Chapter 26, by its own terms, was to expire in ten years. 

13. By Chapter 5 of the Province Laws of 1765-66, the Great and General Court 

extended the existence of the 'Joint committee or feoffees in trust, for twenty-one years, making 

no changes, in the constitution of the feoffees and their method of succession." (See Exhibit C 

attached hereto). 

14. By Chapter 54 of the Acts of 1786, the constitution and method of succession of 

the feoffees became permanent. (See Exhibit D attached hereto) 

15. At no time has the land at issue ever been owned by the Town of Ipswich. 

16. At all times the land at issue has been privately owned by persons who, in the 

majority, have been privately selected. 

17. The Feoffees are administering private land owned by them in trust, not public 

land owned by the town. 

18. The Feoffees hold title to the land at Little Neck for the benefit of the Ipswich 

Public Schools. 

19. Prior to June30, 2006, the various tenants of the Feoffees had been tenants at 

will. Those tenants rented lots of land owned by the Feoffees on which lots the tenants built 
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cottages. There are presently 167 such cottages located at Little Neck. Twenty-four of those 

cottages may be used year round. The remaining 143 cottages may be used seasonally. 

20. From time to time, prior to June 30, 2006, the Feoffees proposed to their tenants 

. increases in rents, the tenants agreed to pay said rents and, for the most part, the tenants paid the 

rents in a timely fashion. 

21. During the time period 2003 through 2006, the Feoffees distributed net rental 

income to the beneficiary of the Trust in excess of $1 ,400,000. 

22. In addition thereto, for those same four years, the Ipswich Public Schools have 

received approximately sixty percent of the real estate tax revenue generated by the land and 

buildings on Little Neck, the Ipswich Public Schools' share being approximately $1,100,000. 

23. In and about 2005 and 2006, the Feoffees, consistent with their fiduciary 

obligation to their beneficiary to charge what they determined was fair market rent, proposed to 

increase the rent charged to their tenants to $9,700 per year for seasonal (April 1 to December 

31) cottage users and to $10,800 per year for year-round cottage users. For the first time, the 

Feoffees offered to their tenants the opportunity to enter into a lease. The proposed lease 

provided that the rent would not increase for three years. The proposed lease allowed the tenants 

to terminate the lease upon sixty days written notice. 

24. During that same time period, the Feoffees, in conjunction with the Attorney 

General and the Ipswich Public Schools, in Probate and Family Court Civil Action No. 05E-

0026-GC 1, sought and obtained permission from this Court to borrow funds from commercial 

lenders and to secure such loan(s) with a conditional assigmnent of leases and rents, betterment 

fees, and contracts and p~rrnits, all in anticipation of spending in excess of $7,000,000, to 

construct a common wastewater system so as to comply 'with an Administrative Consent Order 

-5-

0014 



with the Massachusetts Department Of Enviromnental Protection, and to construct an upgrade to 

the electrical distribution network on Little Neck, so as to comply with an Order from the 

Ipswich Department of Public Utilities. (See Exhibits E [StipUlation and Request for 

Instructions] and F [Order dated August 5, 2005] attached hereto). The Feoffees have completed 

that construction. 

25. Some of the Little Neck residents, now thirty-three in number, have sjgned the 

proposed lease or a similar version thereof, seasonal or year-round. 

26. Some of the Little Neck residents, apparently believing that the rent was 

"unlawful and unequitable," have not signed the proposed lease. Two of said tenants have 

brought an action in the Essex County Superior Court styled Lonergan et al v. Foley et al., 

Docket Number 2006-02328D (the "Superior Court Action"), both individually and seeking to 

act in a representative capacity in behalf of an alleged class of persons, which action is pending. 

27. Pursuant to a stipUlation filed in the Superior Court Action, the non-lessees are 

paying tp the Feoffees an amount equal to the rent paid by them when they were tenants at will, 

together with real estate taxes and monthly amounts for the use, operation and maintenance of 

the common wastewater system, and paying into escrow the difference between what the non­

lessees are paying and what the lessees are paying to the Feoffees. 

28. As a result of (a) many residents refusing to pay the rent prescribed in the lease, 

which rent the Feoffees, Ipswich School Committee and Superintendent believe to be fair and 

reasonable, (b) the fees and costs incurred by the Feoffees in conn:ection with the defense of the 

Superior Court Action, and (c) the mortgage payments due from the Feoffees as a result of the 

aforesaid construction, the Feoffees have been unable to distribute any rental income to the 

beneficiary during the last three years. 
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29. During the last three years, based again on the estimate of sixty percent of tax 

revenues going to the schools, the Ipswich Public Schools have received approximately one 

million dollars generated by the land and the buildings on Little Neck. 

30. Over the last twelve to eighteen months, the Feoffees have discussed with the 

Superintendent of Schools, the Ipswich School Committee, and representatives of the residents 

of Little Neck, both lessees and non-lessees, the possibility of selling all or a portion of Little 

Neck, both by means of a potential sale of the entirety of Little Neck and by means of dividing 

Little Neck into 168 lots, by the endorsement of a so-called "Approval Not Required Plan 

(ANR)," such that each cottage would be on its own lot and the remaining land would be the one 

hundred sixty-eighth lot, and a sale of individual lots. 

31. The Superintendent and the Ipswich School Corrunittee have agreed with the 

Feoffees that a sale would be prudent, subject to the adequacy of the sale price or prices. 

32. After the date of the Feoffees filing their original Complaint for Deviation, the 

Massachusetts Appeals Court, in the case of Branagan v. Zoning Board of Appeal of Falmouth, 

entered a Memorandum and Order pursuant to Appeals Court Rule I :28 which caused the 

Feoffees and the residents of Little Neck to conclude that an ANR plan was not advantageous. 

33. In lieu of an ANR plan, the Feoffees and the non-lessee residents, the latter acting 

by and through the Little Neck Legal Action Corrunittee (LNLAC), have reached a tentative 

agreement whereby the Feoffees will create a Condominium at Little Neck consisting of the 

land, buildings, improvements, and cottages at Little Neck and offer for sale or lease to each of 

the 167 residents a Condominium Unit which will be defmed, in essence, as the cottage he onhe 

now owns. 
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34. The creation of a Condominiwn and the Feoffees' sales of Condominiwn Units 

will provide the following benefits to the beneficiary of the Trust: (a) it will allow the Feoffees to 

pay down and payoff their indebtedness and create an endowment fund for the benefit of the 

Ipswich Public Schools; (h) it will permit a diversification of the assets of the Trust; ( c) it will 

allow the Feoffees, by prudent investment of the proceeds of the sale of the real estate, to obtain 

a fair rate of return on their assets; (d) it will free the Feoffees from the cost of repairs and 

improvements to the land, resulting in increased net income to the beneficiary; (e) it will provide 

a means to end the stalemate now extant over the rent to be charged and paid by the residents of 

Little Neck, many of whom now contend that they cannot afford to pay the rent prescribed by the 

lease; (f)'it will result in a dismissal of the Superior Court Action; and (g) upon dismissal of said 

action, it will bring to an end the expenditure oflegal fees and costs in that action. 

35. The Will of William Payne makes clear that the great thing in the testator's mind, 

his dominant intent, was to support the Ipswich Public Schools. The Feoffees and their 

predecessors have carried out that intent for over three hundred years. The relief sought by this 

complaint for deviation is wholly consistent with that intent. 

36. The requirement of the testator that Little Neck not be sold is subordinate to the 

predominant charitable end which William Payne had in mind at the time he prepared his Will. 

The power to sell is necessary to avoid a wasting of Little Neck. For the reasons set forth above, 

the subordinate requirement that Little Neck not be sold is obstructive of, and inappropriate to, 

the accomplishment of William Payne's principal charitable purpose. 

37. For the reasons set forth above, without the deviation requested by the Feoffees, 

William Payne's principal charitable purpose will continue to be frustrated and there is a danger 

of a "wasting" of the assets, directly contrary to the explicit language of the Trust. 
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38. The interest of the Ipswich Public Schools will be best served by granting the 

relief requested herein. 

39. The relief requested herein is a reasonable deviation from the terms of the Will 

and Trust of William Payne and consistent with the Feoffees' primary charitable purpose. 

40. All of the above can be accomplished without the beneficiary's losing, based on 

the last seven years' average, the annual $300,000 generated by the real estate taxes on the land 

and buildings at Little Neck. 

41. In the event the Superior Court Action is not resolved, the Feoffees must borrow 

funds to pay for the defense of same. 

42. To accomplish the creation of the Condominium, the Feoffees will incur 

engineering expense, estimated at $200,000, for which they anticipate the need to borrow funds. 

43. The previous authority of this Court to borrow money was limited to the 

construction projects mentioned above. 

44. The Feoffees reasonably believe that the proposed borrowing as aforesaid may 

require, on the part of the lender, a mortgage of the real estate at Little Neck. 

45. The Feoffees require the power to receive mortgages so as to facilitate the sale of 

Condominium Units to prospective buyers, all as set forth in the tentative settlement agreement 

referenced above. 

WHEREFORE, the Plaintiffs pray that this Honorable Court grant the following relief 

and enter judgment as follows: 

1. That the Feoffees be permitted to sell the land known as Little Neck in Ipswich, 

Massachusetts on such terms as are set forth in a settlement agreement between the Feoffees and 

the LNLAC and as this court deems meet and just; 
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2. That the Feoffees be permitted to grant and receive mortgages on all or part ofthe 

land at Little Neck; 

3. That the Feoffees be permitted to borrow funds to defend the Superior Court 

Action and to implement and accomplish the sale or sales sought to be authorized by this 

Complaint; 

4. That this Honorable Court approve the terms of the settlement of the Superior 

Court Action and that the Feoffees be authorized to enter into a dismissal of said action; 

5. That this Honorable Court declare that the provisions of Massachusetts General 

Laws Chapter 30B do not apply to the sale of Condominium Units and Little Neck as 

contemplated by the settlement agreement between the Feoffees and the LNLAC; 

6. That this Honorable Court issue such licenses, judgments and other orders as are 

necessary to implement and accomplish the relief granted by this Court to the Feoffees; and 

7. Such other relief as this Honorable Court deems meet and just. 

Dated: December 17, 2009 

Respectfully submitted, 
Feoffees of the Grammar School in the 

William H. Sheehan III 0 #457060 
Robin Stein, BBO #654829 
MacLean Holloway Doherty Ardiff & Morse, P.C. 
8 Essex Center Drive 
Peabody, MA 01960 
(978) 774-7123 
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Certificate of Service 

I Robin Stein counsel to the Plaintiffs hereby certifY that this 17th day of December 2009 
I served a copy of the instant first amended complaint upon the following counsel of record via 
first class mail postage prepaid: 

December 17, 2009 

Richard C. Allen, Esq. 
Casner & Edwards, LLP 

303 .Congress Street 
Boston, MA 02210 

Johanna Saris, Esquire 
Commonwealth of Massachusetts 

Office of the Attorney General 
Public Charities Division 

One Ashburton Place 
Boston, MA 02108 

Robin Stein 
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c.('ITI.>7 fl. If 
Selected Actions of the TOWIl of Ips'Nich 

At a Town Meeting November 14, 1650 

Granted to ML Robert Payne, and Mr, William Payne and such others as the Town shall 
appoint for the use ofthe school all that neck.beyond Chebaco River and the res! of the 
ground (up to Gloucester Lane) adjoinIng to it Mayor Derullson, Mr. ?, undeceiverable 
chosen by the Town and added to. 

At a Town Meeting Janu.ary 26,1652 
For the: better ordering of the schools and the affairs thereof, Mr, Simmons, Mr, Rogers, 
Mr. Morton, Mayor Denison, Mr. Robert Payne, Mr. William Payne, Mr, Hubbard !vason 
Whlpple, Mr, Bartholomew were chosen a committee to receive all such sums of money 
as have been and shall be given towards the building or maintenance of a grammar school 
and, schoolmaster, and to disburse and dispose such such (sic) sums as are given to 
provide a school house and schoolmaster's house, either in building or purchasing, 
undeceiverable house with all undeceiverable speed, And such sums of money, parcels of 
land, roads or annuities as are or shall be given towards the maintenance of a . 
schoolmaster, they shall receive and dispose of to the schoolmaster, that they shall 
undeceiverable a house to that undeceiverable from time to time, towards his 
maintenance, which they shall have power to enlarge by appointing (? }undeceiverable 
from year to year, which each scholar shall yearly or quarterly payor apportionably, who 
shall ruso have full power to regulate all rrultters concerning the school master and 
scholars as in their wisdom they shall think meet from time to time, who shaH also 
consider the best way to malce provision for undeceiverable mitten and such (7) 
accounts. 

At a Town Meeting Janu.ary 12, 1756 
Whereas, the Town in granting the school farm at Chebaco did not give those persons to 
whose trust they committed the improvement of said frum a power to appoint successors 
as the private persons who granted lands in the Town for the same use did, as appears by 
examining the respective grants, by which means, those grants being differently 
constituted and the persons entrusted by the TaWIl as aforesald being long since dead, 
endless disputes may arise between the Town and Feoffees about the school (to the 
support of which the whole income ifneeded is to be applied) unless relief be had from 
the General Court, and in as much as the present Feoffees have manifested their 
agreement thereto, 
Voted, that a joint application be made to the Great and General Court to obtain. an Act, if 
they see meet, fully to authorize and empower the present four F eoffees and such. 
successors as they shall time to time appoint in their stead, together with the three eldest 
Selectmen of this town for the time bt:iing, other then such Selectman or men as may at 
any time be of the four Feoffees, to be a Committee in Tmst, the major part of whom to 
order the affairs of the school land, appoint the schoolmaster from time to time, demand 
receive and apply the income agreeably to the intension of the donor, No Feoffee 
hereafter to be appointed by the present Feoffees or by their successors other than an 
inhabitrult of this Town, and not to act after he remove his dwelling out of it, and to have 
no more than four at one time, And least any uoforeseen inconvenience may happen in 
this method, it is agreed that the Act be only for ten years at first. 
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. Whereas d;l. 'Vel's. pl01.Ulljf diaposed pel'son,s, in' the first settle-
me;nt of the tOIttl of ·tpswidh l in the county of .Es8e~Jgtil'±d;ed and 
cQJn'{tyed to f{)ofhell 1)1 tr'\l$t~ and tQ suoh their s1.1.c~eilsorg in the . 
'SalllE t:M1.st a.s tho$Q .. ·tGotteeJ! sl:w"liild appoint! to hold pol.rpij:tw· . 
SUiJ()!lSsj,lIlhJQeT'.ln;b:!.;'~s;. 'ti!m~llitmtll and &UJ1lui Hes by thelir)l\e:titj,61ieil, 

.to'!' ·th<ll U1!-51 Iifa'c1tc,)i;i;1..:;Le.~n-g, i'il: .. i1h~ .s.<J.id t'®Wl1 f'orEtr1);'J of whio.tl. 
tii~i'fee e '.tohl1OM'Il. tG,Slilnml: J'\6 gllr!J; AIl.:ron P<;)tteJitttfd~~il CliiSii:~j 
E.9C!rs. J are the Ol!1lv' fllU''ti:\''01'li JMIi1 wber~alil tl'lasa:!.d t;0t1l!i',,~ Ljiii.WJ,~h: 
did also, in thE)i:v ii'l<Cti;l'!!.j\itl\c6Doern for ;P1'OmClting l(;"'~~; a·).tl,jut. .:tll.'a 
lIei!!e tj,!ll1!l) an'll 1:'", ... th~p~ UaGS;. gin and fir'aYlt t!;)· c:~;t\t~;tl< ·~ts6nil': . 
;\.Ja f,b,sir ~ts ~t1on:lI.!ir!} :and:.wsu~h others. a~tM. $lz:cl;d't;¢!'lft~Gmid 
apjl¢1n.t.,a liar,gll ra1'!!l/th:li\tt 0:!llled f.l ll,eok of Itl11dil!!d.Wilt~ '11\'" . '. 
Ch!t'os;aeQ, 1:!l ~ .&,a;ta ;t;plfII':tali) \'lith Slillllilother land~lthe i'etttil /fir . 
whlch to besl'P'llM to m~· uS~ r/i;tlearn;l.ng in said, tQ.:w:ri as ~!~i'!lili'l$~1 
p.,,;t.J as is a,1l1:l~~9~;) 'ii¢.~j'Ill.!l gi.vlJ))l. .by th~ S'b:id~~~t¢;:t;lie'iIl . 
trusl~.1lI ~ til ~t. :l:\l()!;l~S:'il!l'S ~ itt tMt tl''Ust.( tor' .1;':eo'G!;\i1:tng:.i1h.d' . 
S,Plll.t.ill.g, ... :tlalY·.:tr~\'l:;, 9),' of -6!,dis:r~ng B.nd . dJ.l"?~ tll!lg . ~M ¥:ti\i~~:.o:t:Che 
si1~i;i;!.' .. l.n .il·l\~d,t~ll'litt:' !l:Siil' W3.e 'f':!.rst-menti,oned ¢'''l-i~ h p.~.tdiiJ(fj . 
f'r~l1lwh,*'~ll.' d4'.f'~~~1)'e. :$tr,:.pit!;~·~ij(:l.::i:l1\l'. ¢,mit:!. t1!i~1O.ri; ~,f;'tli~:~.,&r.~'t;!l., 
'll'hic)l \lI,fl'r~ s;L~d¥ifili~~' f!!J't~ne,~d;the" ~$\ir9'usel- 'c1:lis:p'lQ,:bil~: ~. 
M:z.'f1to'i;~fr~· !tl';t.l;~h'&'flW'/!l(ltJ. th:e Elfl-i'd :t01m anet th!ls"B!id,ft,itlffel.ie.;,: ~i'ld 
ab$. g~ Q~t:s Jm,,", ,a:.r:!..Slelil, w!1ej)hel',; by' the oqbl!tiotuti'O);l<;.:r ,'thersi'! 
g'17illlt~ &\8atl:)~tf's;!11ii;, 1 it il3in thepo'l'/er,. eith(l:r of the ~aid,: j;0\'ril' 0r 
teo'£'hi91l,t0 tiomVe1 ;t.h,e pa.ym\1ilt of 'the rents of .said farnl !lJ;i/l.Q~ll.ill' 
lallds gran t>e dbt:, . ila..:i,;>:l. tOwn',M l:i!lf ore. lllen tielled J a:gd. ~6t~AAI" :to.l' 
the !'1l!llo'fal .of 1:h~. al'Ol:(JsaiG. d1f'f'i~u1tiu t on the ~e~ !il1p-l1.:l3 .. ti:¢l, 
tlfbpth 91tH. tom ilJ;;Id. ~he,t;)leri feo.ffees, .bis~I>'\U't, did, in, the. . 
tWe;n:tf""llil)tll. rea'1' of lrls 11! .. t1e ll!liJ.esty King G9-¢rge the SeG!t>ndr 1;>,1 111M 
aCl ttlrm passe>" ~ti tUled,1f:A:n M·t for re~at:tng. tb.!i> grellllllat· 'sohool . 
ill lp$w:1<lh~ and !(;r illCQrpox:at:tng certa;l.n pe~s0tl:s to .manage and' 
dite'o e the S &!lJ1l, ff 'a:n1:pQWltX'tM then Burt'i ~ing.r€io:fT.ees j with tltte(1 
s"ttcoes,sor~, tog."t;.b."r wHh pari 01' the selectmen, of !!laid town, f(!)r the 
ti1l1a lM1lltl,.Il.S .tlh ;Lucorpcrat,e"po<1y J 'to manage IiJld dire at ~he afi:'a;il's 
Qf said il'otlo~l tor t:a:tl years ~Qn next contitlft, in lll.!mner as :hi sa:1/i . 
act H e~:re1l8e6" w1iich t~li Y!3'ars will e~il'.e Q)). the firs t dEl-y' of 
ltlll'c)). ne-A:\:J .Ml! Wl:!ef1¢M Hp"M b,ae!!, i'ound brsX)JatieMe that the 
said acth!\g:'. b~6Il:.er:gl'ea:t e:d1'anta.ge to the in~e1'8$t orlea.rn.ing in 
Seid town, and that e;J;J..dou'Dt5 and diSputes aforelllentioned) from the 
passing' .er s!loid i0ct; h!'l:ve oea'led, and the' TJBrties c<:Jllcel!'ned ha'V~ 
d:'\ls'l.rllld "tM, ()~nt:tnuanQe of the aid of this court touching the 
.P!'GlJlisses'; ,Whsl'et.ii.re;- . 
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r,B it en',\cteo by th~ GOV;jrn9T. 02"no11 .gnd :ooUAe of R~1)r"Pent"'­

t 1 v.tfL.. 

[9~CT. 1.1 That from an0 nfte~ the first ~Ay of M~rah next, the 

!1for~na.mr?d John Choate, 3p.rDuel nogers, ARron Pot tar p.nd f.'1'~ncls 

,;ho~te, 1:$4rs., thB presp,nt surviving feoffMe on the ;:)p.rt ·of the 

9rivate persona 8rantine lands Ug Bforesalct, together witb Mldh~Al 

rflrlow, Samuel Burnhsm And Samuel Lord the third, three of the 

present ae.leotmen of the soid Cown of I},8wloh, shnl1 be ~.n~ they 

F.<re hEreby incorpor"ced F.\ joint comilli tta? or t~offees in truet, 

wi Lh fu.ll power anil Authority by the whole, or the m~Jor ",DRrt of 

,he"" ·to 91189 nece8SB.ry le1lB0'8 of Rny of oai~ lan~8, not·oreJUdlo1."l 

to f.lny ).IlABS Il.lrM(1Y mll.!'l.e anr1 not flll:<reeding th~ term of twenty-one 

ye.9r8 f.lt .qny onfl timej aJ.eo to demand receive ~11 .rente Ana snnu1 tiee, 

on such other gr~.nt~ or 1&R888 r.oell'ltive to 8111d achool, th!\t /JOW is 

or thR t herMf t"1r m,'y be, lind., J.f need be, to s·u!) for an<'l !'~cover 

t~e 8~mp, e1ther by th~mBelveB orb] their attorney; 'lao to apooint 

~ olerk Ann tre!38Urer, also ~ grBm!D~r-?,chool m·l.1Ster, from year to 

'fM'!'; fl.n(l, f1'o;n time to time, Co agree I<ith him and th"-m for hi~ and 

their 8alarleBj tand to ilpply the gal.!l rents, <~rantB And. Annu1ties 

for the payment Df hi8 an~ th~lr Dal~rlDs, Bnd for the ctllDhRr~B of 

oti1er nRce98ary expr.ncss A.ttenr.!.ing th1.6 affAir, ao far 88 those ;rent~ I 

fII'8nt~ Rnd AnnUl tiee will go; ",,\th ~1ike ;OOlfl.lr [1'om tl.mp Co time 

to inspp.ot the g,aicl $cho01 Rno m?"8t~r, :;nd., in e;ener,~l, Co tr"nnB.ot 

,on,j 01'011' ·,oll. ::1!1tt~t'D A(),1 .th:ln.::;s ,,,1.1"lv9 tc Qflld sohoo1, ~n~ to 1\11 

the l~n~l, grnnt~, rentp mnd &nnultien thet Go now, or thRt may hara­

aftar, belong to aald Bchool, Rriolng from thp donations afare8 Rle, 

80 AS beAt to RnRwer tho general. deetgn und intent thel'Pof; ,nnuslly 

lR .. ylnr nn i,eco\Jnt of Lh~ir prceeedJ,:1,~£ 1n tl1.l.c truot before the g'.liil 
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Lo~n, ~t their ~6roh melting, for th~lr lnspection. 

,;r;" foT' the con~inuBnoe of the !;ucQAesion of the p.:roreI"l1\m~d com-

mlttee or feoffeeD,--

Sa 1y f4rth~r ~nacted, 

[SEC'!',. 2.) Th«t if eith",), thr ~"'ld John Cho9te, $M,tel Roger8, 

JI",ron )'otter or Fr8ncl.e 0hoRte, ~h",ll. OSCHlRB8, 01' move out of the 

na10 town of Ipswich, or other~,iu become inoapa,ble or unfit to 

olech~rge said trust, or unreAAonably ne~lfflot to do it, it shall 

Rnd roay be lawful for the 8urv i v i nil o\',nd "que.lit i@r] l'emaind er of 

thoBE fow persons, from time to ,tiroe, to !.lPP0int some othe'l" suitllble 

ilnd qUBlified pereon Ot" peJ:"80118 in his 01" their room 80 ileceMling, 

removing O~ othRrwi9B tinquallfled, at" neglecting bis or their ~uty 

119 afor'Beato; whl.oh power of appointment abnll descend to tho,go so 

appointed, BO IS alvals to hRve four of gal& faoffs8s -oonstituted in 

tl1i~ W1l.y, and no rnon; no ))p,r8011 Ilt B,ny tim!? to be RDpointed that i~ 

not €In inbAbitant of the 8$ld ,to~rn of Ip~;,rioh; Mrl the ~dectrnt'fl 

aforeORld, by thll aot incorporated RS Aforesaid, ahall, from year 

to yel'lr, be, su£oeede~, by the thrM ~1(le8t, in th!1.t o'ffio8, of 'tho;> 

select"llen 0f th!lt town, other th,'!-n such of them 1.\8 'os deo one of the 

fscffpee conetituted AI afofePlid; Bn~ in OQB8 it ahbll 80 happen, Rt 

811Y tlme, thnt there -re not three ~~lect~en'ohosen by the 8"1~'~0wn 

who hRv~ Ber'9d in thBt offlce before, then thDRe firet nRmed in euoh 

choice shr..11 "uco~e(J. fiB A'forep,p,.ld. 

re it further ~ngot.~.--

[SKGT. ~~J That thA ~for~~~t~ c0mmitte~J 0r feoffee9 in tru~t~ mRYJ 

In ~.l.J. I1lAt~0.r9 relAtive to riA ie' ITI',cr.JMr 1;'oh0(11, in Hhtch they mRY by 

force of this net be conoerned, Due or be Due1 by the n6me of P~offeeA 

of the 'Jr'trr;"'Ar school in the tQ\m of Ir~\'lch, 1n the county of 'i'sppx/ ' 
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l.;,clutJ~J, '41th reo:)!"ct to the tt'~nF.,?cti'Jni\ .')t thogs ;ri'V) 'fJI'!Y hlwp. 

)l"RD8aded them in thit tryst, 

(SSCT, 4.] This act to continue and be 1n foroe for thp term of 

tF~fl',y-onB yearr. from ,he fll"pt r)'1Y of March r'l~lCt, n.nil no longer. 
[ P"B~erJ J'me 21; published. Ju.ne 25. 
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Province Laws. -·-1755-56. 

CHAPTER 26. 

AN ACT REGUJ.,ATING THE GRAMMAR SCHOOL IN IPSWICH, AND 
FOR INCORPORATING CERTAIN PERSONS TO MANAGE AND DIRECT TEE 
SAllilE • 

Whereas divers piously disposed persons in the [j.rst settle­
ment of the town of Ipswich, within the county of Essex, granted 
and conveyed to feoffees in trust, and to such their successors in 
the same trust as those feoffees should 'appoint to hold perpetual 
succession, certain lands, tenements and annuities by them ment10ned, 
for the use of school-learning in said town forever; of which 
feoffees the honourable Thomas Berry, Esq., Daniel Appleton and 
Samuel Rogers, Esqrs., with Mr. Benjamin Crocker, are the only 
survivors; and whereas the town of Ipswich did also, in their 
laudabl·e concern for promoting learning, about the same time J and 
for the same use, give and grant to certain persons in said grant 

I') mentioned; and to such others as the said. town should appoint, a 
large farm, then called a necle of land, situate in Chebacco, in 
the same town, with some other lands adjoining; all which farm and 
lands were soon aft(~J.' leased out for the space of one thousand 
years, the rents to be applied ·to the uses of learning in said 
town as aforesaid; but as is apprehended by some, no power was 
given by the said tow~ to their trustees to appoint successors in 
that trust for receiving and applying the rents, or of ,ordering 
and directing the affai TS of the scbool in said town, as in the 
first':'mentioned case is provided; from which difference j.n the 
or1"ginal consh tution of those grants, which were all designed for 
one and the same use, considerable disputes bave already arisen 
between the said town and the feoffees; and not only so, but some 
doubts are started whether it is in the power of said town or 
feoffees to compel. the payment of the rents of the farm and adjoin~. 
iug land before mentioned; and inasmuch as the said town of Ipswich, 
by their vote of the twenty-second day of ,Tanuary, one thousand 
s even hundred and fifty-s ix, by B.nd with the con.sent of the afo re­
mentioned feoffees, have agreed to apply to this court for aid in 
the mann8r in sai6. vote mentioned; wherefore,-

Be it enacted .Qy the' Gqv8rnor l Cg]2.!1!'_tL!ll.l!l H01.12§ .. of Itepre-. 
. sente.tj.ves, 

[SECT. 1] That from and after the first day: of March next, 

for and d.uring the space of ten years, the e.forenamed 'rhom8.s Berry, 

Daniel Appleton and Samuel Rogers, Esqrs" with Mr. Benjam:i,n 

Crocker, the present surviving feoffe8s on the part of the priv<lte 
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persons granting lands as afores(ai]d, together with Francis 

Choate, Esq., Capt. Nathaniel Tredwell and Mr. John Pa.tell, Junr .! 

three of the present selectmen of gain town, sha.ll be and. they 

are hereby incorporated a joint committee or feoffees in trust, 

with full power and authority by a majority of them to grant 

nece.ssa.ry leases of a.ny of said. land not prejudicie.l to any lease 

already made, and not exceeding the term. of ten years, to demand 

and receive the saj.d rents and annuities, a.nd) if need be, to 

,9ue for and. recover the same i to appoint grammar-school masters 

from year to year and 'tiroe to time, a.nd a.gree for his sala.ry; 

to apply the rents and annuities for the paym[en]t of his salary 

and other necessary chargeE) ariSing by said school; to appoint a 

clerk and treasurer, and if found necess8.ry, to illlllose some moderate 

sum and S1.ll!lS of money to be paid by such scholars as may attend 

said school, for malcing .up and supplying any deficiE,ncy that may 

happen in the yearly income and annuities of said lands; for 

defr[~l [ehing .the necessary charges that maY,.t:l,rise by said school, 

and enforce the payment; to inspect said school and schoolmaster, 

2nd in gen.eral to transact and order 2.l1 matters a.nd things rela.ti VB . 

to such school, so as may best answer the origilJal intent e,nd 

design· thereof. 

[SECT, 2.J And the said committee or feoffees and their 

successors shall, at the a.nniversary meeting of said town in Ma.rch, 

yearly, during the continuance of this act, lay before said town 

a fair account of their proceedings relating to sai.d 80hool for 

the year then las·t past. 
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And for the continuance of the succession of the before­

~ cOlIlmittee or feofees,--
. Be it enacted, 

[SECT. 3.) Tha.t if either the sa.idThomas Berr.y, Daniel 

Appleton, Samuel Rogers or Benjamin Crocker, 8h8.11 decease, or 

remove out of s8.io.. town o:f Ipswich, or otherwise become unc&.pable 

or unfit to di scharee said trllS t, it shall and may be lawful for 

the surviving and qualified remainder o:f those four gentlemen to 

appoint some othel' suitable person or persons in his or their 

room so decee.sing, removing or otherwise unqua.lified, according 

to the original intention of their first appointm[ an]t, so as to 

keep up the same llltllUber of :foUr' feoffees thus constituted, end no 

mOl'e; and no person to be appointed a feofee but an inhabitant o:f 

the town of Ipswich: and the aforementioned selectmen shall, fl'om 

year to year, be succeeded by the three oldest in that office of 

the selectmen of ,"laid town for the time being, otber than such of 

3 

. them as may be also one of the aforesaid four feoffees; a.nd in case 

it should at any time happen that there is not three selectmen chosen 

by said town tha.t may have served the town before in that offi.ce, 

thed.ef:Lc1ency shall be supplyed by those first named in the choice 

of the tovm. 

And for rend[e]ring the Whole more ef:fec.tual,--

Be it further ~p~ted. 

[SECT, 4.1 That the 8.fores[ai]d commHtee 01' feo:ffee$ in truGt 

may, in 8.11 mattel:'s relative to s[ai]d gl'a;:nm".:' schcol, in which 
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they may by force of this act be concerned, sue or be sued by the 

name or char('e] (a]cter of the feoffees of the grarum"r scbool of 

the town of Ipswich, in the county. of Essex; and in this power 

their successors shall be included with respect to the transactions 

of those tha.t may have preceeded them in s a.id offi ce. 

[ SECT. 5.] This act to continue and be in force for the 

space of ten years, a.nd no longer. [Passed Februa.ry 17; published 

Febru"ry 26.J 

.' " 
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1788 OHAFTER " 5j\ , 

AN ACT MAli INO P(i;RPETUAL, AN ;\0'1 fi:ESPEC7ING 'rE ~ GH,\IWAR 

3CtlON" 1n IP.SlI'IOH, HI Til2 COUNTY OF ji;5i3EX. 

lihel"eP..s A Lnw respecting the 801d School, 'ri9,8 enact~a 
in the year one thou9and seVen hundred and sixty five, to 
Oil in foroe fer the tern of twenty one yeftX's, f:rom the f l:rat 
dOll' of MaNh, one thousand se,ven hund,:red ant'! ail':ty 8i)l:, whioh 
Law hRs baen found bene:t'101s1, pwel to I3I1B'7f.1r t.he pU!'posep. fol' 
whioh it was enmot~d: 

Be it thl1refol"e Enl3cted, by the S",nate, anC! E:ou~~ of Rep­

r6sento,tives, in (}enerel Court assembled" flnd by the fluthority 

of the BA.me, Tha,t the 91!J.d LBw, ent1tle!.\, 'An Act tor l"egul~ting 

the grMm~t' SClhoQl in IpRwloh, :1.11 the iJounty of S:SMlC, f.lnd :fo), 

inoorporating oertain 91iI'sonS to ma.nF:lge and direot the sallis," 

Be anil herebY 1s mB.de PSI'p!1t'I1<'.l. 
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5531C,FEOFFEES.STIP/WIPJUL/0801QS/A 

COMMONWEALTH OF MASSACHUSETTS 

ESSEX, SS. PROBATE AND FAMILY COURT 
SALEM DIVISION 
DOCKET NO. 05E-0026-GC1 

FEOFFEES OF THE GRAMMAR SCHOOL 
IN THE TOWN OF IPSWICH, 

Plaintiffs 

v. 

TOWN OF' IPSWICH PUBLIC SCHOOLS 
AND THE ATTORNEY GENERAL OF THE ' 
COMMONWEALTH OF MASSACHUSETTS, 

Defendants 

STIPULATION AND REQUEST FOR INSTRUCTIONS 

Now come th~ Parties in the above-entitled matter and hereby 

stipulate and agree as follows: 

1. That equitable relief pursuant to M.G.L. Chapter 215, 

Section 6 in the form of instructions from this Honorable 

Court is needed regarding the authority of the Plaintiffs to 

borrow funds as necessary to complete certain construction 

projects as mandated by the Commonwealth of Massachusetts 

and the Town of Ipswich; 

2. That the Feoffees of the Grammar School in the Town of 

Ipswich (hereinafter ·Plaintiffs") 'exist under a trust 

cre'ated by a~ote of the Town Meeting in Nc:vember, J.650. 

3. That the land in Ipswich commonly known as ·Little Neck" was 

devised to the Plaintiffs by the Last Will of William Paine, 

who died in 1660 (Suffolk Probate Court 1:346). The Will 

stated that the devise was ·unto the free scoole of Ipswich 
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the little neck of land at Ipswich for ever as I have 

formerly intended and therefore for the sayd land not be 

soulde nor wasted." 

4. That subsequently Chapter 5 of the Province Laws of 1765-66 

established the terms for the management and use of the 

Plaintiffs' property for the exclusive benefit of the 

Ipswich Public Schools. 

5. That the Plaintiffs rent 167 parcels of land on which 

tenants have constructed single family dwellings, the net 

rent proceeds for which are distributed on an annual basis 

to the Ipswich Public Schools, in accordance with Chapter 5. 

6. That the Plaintiffs, in order to comply with the 

Administrative Consent Order with. the Massachusetts 

Department of Environmental Protection and the Massachusetts 

Clean Waters Act, M.G.L. Chapter 21, Sections 26-53, must 

construct a common wastewater collection system with an 

estimated project cost of $6.483 million dollars; 

7. That if the work is not completed by the end of 2005, the 

Plaintiffs will not be able to rent lots to the tenants at 

Little Neck, resulting in a sUbstantial loss of income for 

Ipswich Public Schools; 

8. That the Plaintiffs, in order to comply with an Order from 

the Department of Public Utilities of the Town of Ipswich 

that the elc,.ctrical distribution network on Little Neck must 

be upgraded at an estimated project cost of $535,000.00; 
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9. That this electrical work, if not completed, could affect 

the safety and welfare of the Little Neck tenants; 

10. That pursuant to Section 1 of Chapter 5 of the Province Laws 

of 1765-66, as made perpetual by Chapter 54 of the Acts of 

1786, the Plaintiffs were granted the power "in gen~ral, to 

transact and order all matters and things relative to said 

school, and to all the lands, grants, rent and annuities 

that do now, or that hereafter, belong to said school, 

arising from the donations aforesaid, so as to best answer 

the general design and interest thereof;H 

11. That the Plaintiffs cannot pay these costs to complete the 

work required by the DEP and the Town and .are therefore. 

required to borrow the required funds from one or more 

commercial lenders; 

12. That borrowing said funds without assigning or granting a 

security interest in the Little Neck land will not be· a 

prohibition of the William Paine bequest against the sale of 

the property and is acceptable to Ipswich Public Schools; 

13. That the. Plaintiffs do possess the implied authority under 

the trust to borrow money upon reasonable terms not 

involving the assignment of the land or the granting of a 

security interest in the land, all as necessaky to fulfill 

the purpose of the trust; 

14. That the Plaintiffs, in order to complete said work and 

fulfill its implied authority under the trust, will be 
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required to give security to commercial lenders in the 

nature of customary commercial loan documents not involving 

the assignment of the land or the granting of a security 

interest in the land, such as, but not limited to, 

condi tional assignments 'of leases and rents, conditional 

assignments of betterment fees (or other income from the 

tenants for the wastewater project) and conditional 

assignments of the contracts and permits for the projects, 

which would provide that in the event of a default by the 

Plaintiffs, the lenders would have the authority to complete 

the project, collect the rents and otherwise manage 'the 

property to pr'otect, the lenders' interest and secure' the 

repayment of the debt; 

15. That the Plaintiffs have the implied right to borrow money 

and grant security interests in the leases and rents, 

betterment fees, contracts and permits; 

16. That the Plaintiffs have advised the Ipswich Public Schools 

that the cost of the electrical system project will be borne 

by the Plaintiffs, since it relates to an essential service 

which has been customarily supplied by the Plaintiff to its 

tehants; 

17. That the Plaintiffs have advised the Ipswich Public Schools 

that the costs of the wastewater project will be paid solely 

by the tenants, as they have customarily been responsible 

for all costs for septic management for their dwellings; 
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18. That it is agreed that the ability of the Plaintiffs to 

borrow the necessary funds from commercial lenders to 

complete these projects on a timely basis will or may affect 

the benefits to be paid to Ipswich Public Schools. 

Date: August 1st, 2005 

Date: August 1st, 2005 

Respectfully submitted, 
Feoffees of the Grammar 
School in the 
Town of Ipswich 
By 'its a to ney, 

Donald . G eenough 
BBO # 21036 
2 Depot Square 
Ipswich MA 01938 
978-356-1040 

Town of Ipswich 
Public Schools 
By its attorney, 

Ri!d:! ~il~ ?J 9t~, 
.. BBO #015720 

Casner & Edwards, ~LP 
303 Congress Street 

. Boston, MA 02210 
617-426-5900 
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5531C.FEOFFEE?P.ORDER/WIPJOL/OB010S/A 

COMMONWEALTH OF MASSACHUSETTS 

ESSEX, SS. 

FEOFFEES OF THE GRAMMAR SCHOOL· 
IN THE TOWN OF IPSWICH, 

Plaintiffs 

TOWN OF IPSWICH PUBLIC SCHOOLS 
AND THE ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 

Defendants 

PROBATE AND ,FAMILY COURT 
SALEMD'rvnrt bN 
DOCKET NO. 05E-0026-GCl 

) 
) 
) 
) 
) 
) 
) 

, ) 

) 
) 

'#® ORDER 

The matter having come before this Court and after hearing 

finds as follows: 

1. The stipulation fi'led by the Parties dated August .s;tI), 2005 

is incorporated as findings of the Court. 

2. The Trust created by the ~own of Ipswich, the provisions of 

Chapter 5, section 1 of the Province Laws of 1765-66, as 

made perpetual by Chapter 54 of the Acts of 1786 and the 

provision of the Last Will of William Paine provide the 

Plaintiffs'with the implied authority to borrow funds from 

commercial lenders, 'upon rei;lsonable terms not involving the 

assignment of the Little Neck' land or the granting of a 

security interest in the land, to complete those 

construction projects that are the subject of this Petition 

and set forth in the Stipulation of the Parties. 

0048 



3. The Plaintiffs; by borrowing funds from commercial lenders 

to complete those construction projects upon terms not 

involving the assignment of the Little Neck land or the 
" ~>, ,".~ ..... ".: •• 

grantirig of a security interest in th~ lan~, do not 

implicate the prohibition in the devise by William Paine 

against sale of the property. 

4. The Plaintiffs have the authority to borrow funds from 

commercial lenders, upon terms not involving the assignment 

of the Little.Neck land or the granting of a security 

interest in the land, to complete those construction 

proj ects that are the subj ect of this Petition and set forth 

in the Stipulation of the Parties, which authority includes 

the execution of the customary commercial .lending documents 

necessary for such a borrowing, such as, but not limited to, 

conditional assignments of leases and re\lts, betterment 

fees, and contraqts and permits, as security for the 

repayment of the debt to the commercial lenders. 

5. The Plaintiffs have the authority to borrow funds from 

commercial lenders, upon terms not.involving the assignment 

of the Little Neck land or the granting of a security 

interest in the land r to complete said construction projects 

in keeping 0iththe intent and purpose of the Last Will of 

William 'Paine and provisions of Chapter 5, Section 1 of the 

?rovince Laws of 1765-66, as made perpetual by Chapter 54 of 
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the Acts of 1786, and the Trust created by the Town of 

Ipswich. 

So ordered 

, 2005 

o 
1 
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COMMONWEALTH OF MASSACHUSETTS 

ESSEX, SS. 

ALEXANDER B.C. MULHOLLAND, JR, 
et als., as they are THE FEOFFEES 
OF THE GRAMMAR SCHOOL IN THE 
TOWN OF IPSWICH 

Plaintiffs, . 

v. 

ATTORNEY GENERAL of the 
Commonwealth of Massachusetts; . 
IPSWICH SCHOOL COMMITTEE; 
and RICHARD KORB, as he is 
Superintendent of Schools in the 
Town ofIpswich 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------) 

PROBATE & FAMILY COURT 
NO. ES09E0094QC 

ANSWER AND COUNTERCLAIM OF IPSWICH SCHOOL COMMITTEE 
AND RICHARD KORB, IPSWICH SUPERINTENDENT OF SCHOOLS 

NOW COME the Defendants IPSWICH SCHOOL COMMITTEE and 
RICHARD KORB as Ipswich Superintendent of Schools (these Defendants are referred 
to herein collectively as the "School Defendants") and answer the Plaintiffs' First 
Amended Complaint dated October 6, 2009 (herein, the "Complaint") as follows: 

1. The allegations set forth in Paragraph 1 ofthe Complaint are admitted, 

2. The allegations set fOlth in Paragraph 2 of the Complaint are admitted, 

3, The allegations set forth in Paragraph 3 of the Complaint are admitted. 

4. The allegations set f01ih in Paragraph 4 of the Complaint are admitted, 

5. The School Defendants state that Paragraph 5 sets f01th legal conclusions 

to which no response is required. 
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6. . The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set forth in Paragraph 6 of the 

Complaint. 

7. The allegations in the first sentence of Paragraph 7 oftlle Comp!aint are 

admitted. The Schoo! Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the remaining allegations of Paragraph 7 of (he 

Complaint.. 

8. The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set forth in Paragraph 8 of the 

Complaint. 

9. The School Defendants state that Chapter 26 of the Province Laws of 

1755-56 speaks for itself. The School Defendants state that the remainder of Paragraph 9 

sets fOlih legal conclusions to which no response is required. 

10. The School Defendants state that Paragraph 10 sets forth a legal 

conclusion to which no response is required . 

. 11. The School Defendants state that Paragraph 11 sets forth lega! conclusions 

to which no response is required. 

12. The School Defendants state that Chapter 26 of the Province Laws of 

1755-56 speaks for itself. 

13. The School Defendants state that Chapter 5 of the Province Laws of 1765-

66 speaks for itself. 
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14. The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set f01ih in Paragraph 14 of the 

Complaint .. 

15. The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set forth in Paragraph 15 of the 

Complaint.. 

16. The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy ofthe allegations set forth in Paragraph 16 of the 

Complaint. 

17. The School Defendants state that Paragraph 17 sets forth a legal 

conclusion to which no response is required. 

18. The allegations set forth in Paragraph 18 of the Complaint are admitted. 

19. The allegations set fOlth in Paragraph 19 of the Complaint are admitted. 

20. 'the School Defendartts are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set fOlih in Paragraph 20 of the 

Complaint. 

21. The allegations set forth in Paragraph 21 of the Complaint are admitted. 

22. The School Defendartts are without information or knowledge sufficient to 

·form a belief as to the accuracy of the allegations set f01ih in Paragraph 22 of the 

Complaint. 

23. The School Defendants admit that the Plaintiffs proposed a rent increase at 

the time artd in the amounts described in Paragraph 23 of the Complaint and that they 
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offered residents a lease as described. The School Defendants state that the remainder of 

Paragraph 23 sets forth legal conclusions to which no response is required. 

24. . The School Defendants admit that the Stipulation and Request for 

Instmctions that is Exhibit E ofthe Complaint was entered into and that the Court Order 

that is Exhibit F was obtained. The School Defendants state that Exhibit E and Exhibit F 

speak for themselves, and that the remainder of Paragraph 24 sets forth legal conclusions 

to which no response is required 

25. The School Defendants admit that the Plaintiffs have informed them that 

thilty-three Little Neck residents have signed leases as set forth in Paragraph 25 of the 

Complaint. 

26. The School Defendants admit that some Little Neck residents have not 

signed the proposed lease, and that the civil action identified in Paragraph 26 is pending. 

The School Defendants are without information or knowledge sufficient to form a belief 

as to the accuracy of the remaining allegations of Paragraph 26 of the Complaint. 

27. The School Defendants admit that a stipulation as referenced in Paragraph 

27 was filed in the Superior Court Action. The School Defendants are without 

information 01' knowledge sufficient to form a belief as to the accuracy of the remaining 

of Paragraph 27 of the Complaint. 

28. The School Defendants admit that the Ipswich Public Schools have not 

received a distribution from the Plaintiffs during the last three years. The School 

Defendants are without information or knowledge sufficient to form a belief as to the 

accuracy of the remaining allegations of Paragraph 28 of the Complaint. 
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29. The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set forth in Paragraph 29 of the 

Complaint. 

30. The School Defendants admit that the Plaintiffs have discussed with them 

the possibility, subject to Court approval, of selling all or a p01tion of Little Neck through 

various means of sale. The School Defendants state that the remainder of Paragraph 30 

sets forth legal conclusions to which no response is required. 

31. The School Defendants deny that they have a present position as to 

whether a sale would be appropriate. 

32. The School Defendants are without information 01' knowledge sufficient to 

form a belief as to the accuracy of the allegations set forth in Paragraph 32 of the 

Complaint. 

33. The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set forth· in Paragraph 33 of the 

Complaint. 

34. The School Defendants state that Paragraph 34 sets forth legal conclusions 

to which no response is required. 

35. The School Defendants state that Paragraph 35 sets f01th legal conclusions 

to which no response is required. 

36. The School Defendants state that Paragraph 36 sets forth legal conclusions 

to which no response is required. 

37. The School Defendants state that Paragraph 37 sets forth legal conclusions 

to which no response is required. 
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38. The School Defendants state that Paragraph 38 sets forth legal conclusions 

to which no response is required. 

39. The School Defendants state that Paragraph 39 sets forth legal conclusions 

to which no response is required. 

40. The School Defendants state that Paragraph 40 sets fOlth legal conclusions 

to which no response is required. 

4 J • The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set f01ih in Paragraph 41 of the 

Complaint. 

42. The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set forth in Paragraph 42 of the 

Complaint. 

43. The School Defendants state that Paragraph 43 sets forth legal conclusions 

to which no response is required. 

44. The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set fOlih in Paragraph 44 of the 

Complaint. 

45. The School Defendants are without information or knowledge sufficient to 

form a belief as to the accuracy of the allegations set fOlih in Paragraph 45 of the 

Complaint. 
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FURTHER ANSWER 

The Defendants IPSWICH SCHOOL COMMITTEE and RICHARD KORB, 

Ipswich Superintendent of Schools, fulthel' answel' as follows: 

1. The Plaintiff's First Amended Complaint does not set fOlih a specific sale 

proposal. 

2. The School Defendants have not been presented with a specifiC sale 

proposal. 

3. In the absence of a specific sale proposal acceptable to the School 

Defendants as the institntional beneficiary, the Plaintiffs have not satisfied conditions 

precedent to receipt of the relief re9-uested in their Complaint and have not stated a claim 

upon which relief can be granted. 

REOUESTED DISPOSITION OF PLAINTIFFS' REOUESTS FOR RELIEF 

WHEREFORE, the Defendants IPSWICH SCHOOL COMMITTEE and 

RICHARD KORB, Ipswich Superintendent of Schools, respectfully request that the 

Court: 

1. Dismiss the Plaintiffs' First Amended Complaint, which does not include 

a specific sale proposal acceptable to the School Defendants as the institutional 

beneficiary, with prejudice. 

2. Grant the School Defendants their costs and such other and fulther relief 

as the Court may deem just and proper. 
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COUNTERCLAIM 

I. This Counterclaim is brought against the PlaintiffFeoffees pursuant to the 

Court's jurisdiction under G.1. c. 215, §6 and G.1. c. 203, §12 over matters of equity 

with respect to charitable pl'Opelty and funds. 

2. The Defendants Ipswich School Committee and Ipswich Superintendent of 

Schools (the "School Defendants"), as Counterclaimants, seek an order modernizing the 

governance and administrative structure for carrying out the Trust that was created by 

William Paine to benefit the Ipswich Public Schools and that is referenced in the 

Plaintiffs' Complaint,. 

3. As referenced in the Plaintiffs' First Amended Complaint, the Trust is 

presently governed by seven Feoffees, foul' of whom were appointed privately by their 

predecessors (herein, the "Privately-appointed Feoffees") and three of whom serve by 

vhtue of being members of the Ipswich Board of Selectmen (herein, the "Selectmen 

Feoffees"). 

4. Under the existing governance structure for the Trust, the foul' Privately-

appointed Feoffees serve unlimited terms and select and appoint their successors 

privately. There are no bylaws and no other comprehensive governance documents or 

rules. 

5. The School Defendants submit that due to evolved circumstances over the 

years and the Privately-appointed Feoffees' failure to fulfill reasonable expectations, a 

comprehensive revised governance and administrative structure is in the best interest of 

the charitable purpose of the Trust. 
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6. The CULTent governance and administrative structure of the nus! is 

inadequate and there is good cause to revise it. 

7. For many years, the rents charged by the Feoffees to Little Neck residents 

have been less than fair market levels, resulting in distributions in support of the Ipswich 

Public Schools that were less than fair market rents would have provided. 

8. In recent years, disputes with Little Neck residents regarding rents and 

charges and with contractors involved with the installation of a sewer system have 

resulted in a total absence of distributions in SUppOlt of the Ipswich Public Schools. 

9. The Privately-appointed Feoffees have conducted Trust business, both 

directly and through a Limited Liability Company (LLC), in private, without 

transparency and public accountability. 

10. The Privately-appointed Feoffees have failed to make all necessary and 

appropriate governmental filings in a timely manner. 

11. A modernized Trust governance and administrative structure has been the 

subject of several years of careful consideration, analysis, and review by the School 

Defendants, by other Town ofIpswich governmental bodies, and by Ipswich residents. 

The Trust governance and administrative structure has been the subject of numerous 

public meetings and public hearings of the School Committee and its subcommittees, the 

Ipswich Board of Selectmen, the Ipswich Finance Committee, joint Tri-Board meetings 

of these three governmental bodies, a Town Committee on the Feoffees, and the two most 

recent sessions ofthe Ipswich Town Meeting. The Trust governance and administrative 

structure has been the subject of numerous meetings and discussions with the Privately­

appointed Feoffees and counsel for the Feoffees. 
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12. The governance and administrative stlUcture proposed by the School 

Defendants is summarized in Exhibit A of this Counterclaim, and a proposed Order of 

this Court to implement this governance and administrative structure is set forth in 

Exhibit B of this Counterclaim. Under the proposed Trust governance and administrative 

structure: 

a. eligibility criteria fo1' service as a Feoffee are specified; 

b. effective upon the effective date of the Trust Administration Order, all 
seven Feoffees are to be persons appointed for three year terms by 
governmental bodies of the Town ofIpswich: two by the School 
Committee; two by the Board of Selectmen; two by the Finance 
Committee; and one by the Town Meeting. 

c. powers, responsibilities and requirements with respect to the Little Neck 
property that is the subject of the Trust are set forth; 

d. powers, responsibilities and requirements with respect to funds of the 
Trust are set forth; and 

e. other governance and administrative standards and procedures are set 
fOlih. 

13. The School Defendants submit that the proposed Trust governance and 

administrative structure would provide necessary and appropriate clarification and 

guidance for carrying outthe charitable purpose of the Trust. In addition to tile Ipswich 

School Committee and the Ipswich Superintendent of Schools, the proposed governance 

and administrative stlUcture is supported by the Ipswich Board of Selectmen (including 

those serving as Selectmen Feoffees), the Ipswich Finance Committee, representatives of 

the Town Committee on the Feoffees, and votes at the two most recent Ipswich Town 

Meetings. 
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REQUESTED RELIEF WITH RESPECT TO DEFENDANTS' COUNTERCLAlM 

WHEREFORE, the Defendants IPSWICH SCHOOL COMMITTEE and 

RICHARD KORB respectfully request that the Court: 

1 . Pursuant to the Court's equitabJe powers with respect to estates, charitable 

trusts, and charitable funds, approve and order for the Trust created by 

William Paine with respect to the land known as Little Neck to benefit the 

Ipswich Public Schools the revised governance and administrative structUl'e, 

including replacement of the existing Feoffees with Feoffees appointed by 

Ipswich govemmental bodies, that is summarized in Exhibit A of this 

Counterclaim and set f01th in the proposed Trust Administration Order 

attached as Exhibit B of this Counterclaim; 

2. 'Order full distribution to the Ipswich Public Schools from the funds of the 

Trust of all sholi-falls resulting from the Feoffees' failure to provide 

distributions to the Ipswich Public Schools commensurate with fair market 

rents; 

3. Grant the School Defendants their attorneys fees and costs; and 

4. Grant such other relief as the Comt deems just and proper. 

Respectfully submitted, 

IPSWICH SCHOOL COMMITTEE AND 
RICHARD KORB, SUPERINTENDENT 

B1[Zl2[a~ 
Richard C. Allen, BBO # 015720 
Casner & Edwards, LLP 
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Dated: December 30, 2009 

303 Congress Street 
Boston, MA 02110 
Phone: 617·426·5900 x 339 
Fax: 617·426-8810 

CERTIFICATE OF SERVICE 

I hereby certify that I have caused a copy of the foregoing Answer and 
Counterclaim to be served by first class mail upon counsel for the Plaintiffs and upon the 
Attorney General. 

lGJaDc~ 
Richard C. Allen 

7428.0/475605.1 
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EXHIBIT A 

Summary of revised Trust governauce and administrative structure 
in proposed Trust Administration Order (the "Court Order") 

1) Name: Feoffees of the Grammar School in the Town of Ipswich TlUst 

2) Beneficiary: the Ipswich public schools 

3) Trust purpose: in furtherance of the bequest in 1660 by William Paine who 
established this Trust "to be and remain to the benefit of the free school of 
Ipswich forever," the TlUst purpose is to support the Ipswich public schools 
by, at least annually, making distributions of the Trust's net income and 
appreciation, after reasonable expenses and operational reserves, to the 
Ipswich public schools. The educational uses of the distributed funds shall be 
determined by the Ipswich School Committee, with preference when feasible 
for supplemental enrichment programs and uses that provide education 
enhancement for Ipswich public school students. 

4) TlUst governance 

a) Eligibility to serve as a Feoffee 

o To be eligible to be appointed as a Feoffee or to continue to serve 
as a Feoffee, a person's primary residence shall be in Ipswich. 

o No person may be a Feoffee while serving as a member of the 
School Committee, Board of Selectmen or the Town Finance 
Committee or as Town Manager or Snperintendent of Schools. 

o no person may be appointed as a Feoffee or continne to serve as a 
Feoffee who is a resident or home owner on Little Neck if his or 
her lot is rented from the TlUst, nor maya person (referred to here 
as the "individual") be appointed as a Feoffee or continue to serve 
as a Feoffee if one of the following is a resident or home owner on 
Little Neck and his or her lot is rented from the Trust: 

1. the individual's spouse; 
2. a parent ofthe individual or of the 

individual's spouse; 
3. a child of the individual and/or of the 

individual's spouse; 
4. a sibling of the individual or of the 

individual's spouse. 
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o In the appointment of Feoffees, the appointing bodies shall appoint 
persons possess the qualities of integrity and sound judgment and 
who acknowledge at the time of appointment the Feoffees' 
fiduciary duties and obligations of trusteeship and the purpose of 
the TlUst to benefit the Ipswich public schools. Persons will be 
appointed who also possess expertise and skills that will enable the 
Feoffees collectively to carry out their responsibilities. 

o No person may be appointed as a Feoffee or continue to serve as a 
Feoffee who has been convicted of a crime involving dishonesty, 
false statement, theft, fraud, or moral turpitude. 

b) Number and appointment of Feoffees 

o 7 Feoffees 

o Appointments 
• 2 appointed by School Committee 
• 2 appointed by Board of Selectmen 
• 2 appointed by Finance Committee 
• I appointed by Town Meeting 

• Nothing herein shall prevent a person presently serving as a 
Private Feoffee (a Feoffee not appointed by a public body) 
from being appointed as a Feoffee by a public body so long 
as all eligibility requirements herein are met. 

c) Term of service 

o staggered three-year terms (with appropriate staggering of shorter 
il}itial terms) 

o no limit as to number of terms served 

o suspension or removal 

• Feoffee appointed by School Committee, Board of 
Selectmen or Finance Committee may be suspended or 
removed by appointing authority for cause, provided that 
such Feoffee is given at least seven days written notice of 
the proposed suspension or removal and the reasons 
therefor, and an opportunity to be heard at the meeting, arid 
that notice of the proposed suspension or removal is given 
in the notice of meeting 
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• Feoffee appointed by Town meeting may be suspended or 
removed for cause by a Town meeting or by a two-thirds 
vote of both the School Committee and the Board of 
Selectmen (Le., a two-thirds vote by each body), subject to 
the same notice and hearing procedure as above 

• "cause" defined as: (i) breach of fiduciary duty; 01' (ii) 
failure to carry out his or her duties with reasonable 
judgment, skill, care or prudence. 

o in the case of a Feoffee vacancy, the appointing authority may 
appoint a Feoffee to fill the remainder of the term 

d) Serve without compensation, but reasonable and necessary trust­
related expenses paid, such trust-paid expenses to be reported in 
writing at least quarterly and in detail to the School Committee, the 
Board of Selectmen and the Finance Committee 

e) Shall be subject to a conflict of interest policy, approved by the School 
Committee, that is compliant with the State Public Ethics Statute and 
good governance standards for governmental bodies and public 
charities 

f) Shall meet at least quarterly. 

g) The Feoffees meeting quorum is a majority of the Feoffees in office 
(vacancies to be included in the denominator), and, unless otherwise 
provided herein or required by law, a majority vote of those present is 
required for action. 

h) The Feoffees may elect officers from among theu' number, establish 
such officers' responsibilities, and establish committees of Feoffees. 

5) Responsibilities and powers with respect to sale, rental, and management of 
real property in addition to those conferred upon trustees by law 

a) lease, rent, improve and manage the Trust real estate (sale, jf any, shall 
be subject to School Committee approval and a Court order separate 
from this Trust Administration Order). 

b) establish and collect rents and fees 

c) establish and enforce regulations, including through eviction, with 
respect to residency on and use of Trust property 

d) pay all proper charges and expenses 
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e) upon approval by the School Committee, borrow funds and mortgage 
the real estate and the rent income stream therefrom to the extent 
necessary for the prudent operation and maintenance of the Trust 
property 

f) hire or employ property managers and other agents, and pay 
reasonable compensation for the services of such persons (maximum 
term of 3 years, with termination available to the Feoffees for cause; 
Feoffees may provide that terms are renewable at the Feoffees' 
discretion) 

6) Responsibilities and powers with respect to the funds of the Trust, in addition 
to those conferred upon trustees by law: 

a) Hold title to and manage the funds of the TlUst, wi th the net proceeds 
of the sale of Little Neck lots ifany to establish a permanent 
endowment. The amount of said net sale proceeds, after payment, in 
an'amount approved by the School Committee, of debts owed by the 
Feoffees at the time of this Order or owed at the time of the sale of a 
lot 01' lots, and a reasonable expenses and operational reserve agreed to 
by the School Committee, shall constitute the initial principal or 
"historic dollar value" of said endowment. The following shall not be 
distributed: (i) the initial principal; and (ii) the accumulation that is 
added to principal pursuant to Paragraph (b), below. 

b) Pursuant to the Trust purpose, make distributions of net investment 
income and appreciation and net rental income to the School 
Committee to benefit the public schools, after reasonable expenses and 
operational reserves and the accumulation described in the foHowing 
sentence. Prior to distribution, the following amount of income and 
appreciation shall be accumulated and added to principal, not to be 
distributed: the smaller of (i) the amount needed to maintain the 
inflation-adjusted value of the endowment over time; or (ii) 20% of net 
investment and rental income and investment appreciation. As 
provided in Part 3 above, the educational uses 0 f the distributed funds 
shall be determined by the Ipswich School Committee, with preference 
when feasible for supplemental enrichment programs and uses that 
provide education enhancement for Ipswich public school students. 

c) Hire or employ qualified investment managers and, if appropriate, 
advisors and other investment professionals, attorneys, or other agents, 
subject to the approval of the School Committee, and pay reasonable 
compensation for the services of such persons. 

d) Establish and pel'iodicallyreview and update the Trust's Investment 
Policy, with the goal of maintaining an appropriate balance of security 
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and growth of principal and consistent and beneficial annual 
distributions to benefit the public schools. The Investment Policy and 
any amendments shall be communicated to the School Committee, the 
Board of Selectmen, and the Finance Committee. 

e) Hold, through third party fund custodians independent of Feoffees and 
of investment advisors, and invest Tmst assets in accordance with and 
furtherance of tile Tmst's Investment Policy and in accordance with 
and subject to the standards set forth in the pmdent investor rule set 
forth in M.G.L. c. 203C, the Massachusetts Prudent Investor Act, and 
any successor statute and M.G.L. c. 190A, the Massachusetts Uniform 
Management of Institutional Funds Act, and any successor statute 
(except that the historic dollar value of the Trust endowment shall not 
be distributed). 

f) If funds are placed in banking institutions, follow good stewardship 
practices as to coverage by depositor insurance and the rate of interest 
income generated. Funds placed in banking institutions may be placed 
in banks located outside Ipswich. 

g) Arrange for investment performance reports at least quarterly to 
ascertain current and long-term levels of achievement relative to stated 
goals, with a copy to be provided to the School Committee, Board of 
Selectmen, and Finance Committee. 

h) Monitor the TlUst's overall compliauce with the Investment Policy, as 
well as the performance and diversification of its invested assets. 

i) Develop, in conjunction with advisors, appropriate market 
performance benchmarks against which the Tmst's return will be 
measured. 

j) Monitor the performance of investments, managers and advisors to 
assure that the Tmst's investment objectives arc being met. 

k) Periodically review and, if appropriate, rebalance the strategic asset 
allocation of the Trust and make tactical allocation decisions based on 
the Trust's Investment Policy and information and advice provided by 
investment advisers and consultants. 

I) Accept charitable gifts for the benefit of the Trust, to be added to 
principal unless the donor specifies otherwise 

m) Pay all proper charges and expenses, and maintain an operational 
reserve for this purpose 

5 

0067 



n) Ensure the Trust's compliance with legal and regulatory requirements 
and donor restrictions related to the investment of the' Trust's funds. 

0) Pursue, defend and settle all claims and demands relating to the Trust 
or Trust property, subject to the advice and consent of the School 
Committee and the Board of Selectmen (if the School Committee or 
Board of Selectmen are sued with respect to a matter relating to the 
Trust or the Trust property, the sued body will notify the other body) 

p) Use the same fiscal year as the Town. 

q) Unless the Trust and any affiliated entities are included in the annual 
Town audit, with payment by the Trust of its proportionate share of 
the cost, the Feoffees shall cause the finances of the Trust and 
affiliated entities to be audited, said audit to be completed within four 
months of the close ofthe fiscal year. The Feoffees shall file the 
annual financial statement of the Trust and affiliated entities with the 
Town for inclusion in the Town annual report. 

r) Maintain regular and open communication with the School 
Committee, provide periodic reports, and reply within one month to all 
requests by the School Committee for information concerning the 
Trust and affiliated entities. 

s) Periodically, based on the expected annual portfolio returns, past 
distribution levels, and other appropriate factors, and subject to the 
approval of the School Committee, set the following: (i) the 
accumulation amount or percentage to be added to principal; (ii) the 
overall draw on the endowment of funds for expenditure and 
distribution; and (iii) the measurement date on which to base the 
calculation of distributions to be made pursuant to Paragraph (u), 
below (the "Measurement Date"). 

t) Report to the School Committee by October I each year (or such other 
date agreed by the School Committee) the amount that the Feoffees 
reasonably anticipate that they will distribute to the public schools in 
the forthcoming distribution, and shall, immediately report any 
adjustment in this amount that may have resulted from the completion 
of the annual audited financial statement. The Feoffees will also 
report any additional adjustments that may result from the audit of 
Town accounts made at a later date as part of the regular Town audit. 

u) At least annually, and no later than the first day of the public schools' 
fiscal year, distribute to the School Committee all available income 
and appreciation determined as of the Measurement Date pursuant to 
Paragraph (s), above, after accumulation, expenses and reserves. The 
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annual distribution shall be reported at a public meeting called for that 
purpose and for the purpose of providing the public and the School 
Committee with additional information pertaining to the Trust and its 
management in the previous year and to answer inquiries. 

v) At least annually, report on the activities and financial status of the 
Trust and affiliated entities in a meeting of the School Committee, 
with any participation in such meeting by the Board of Selectmen and 
Finance Committee subject to separate arrangement among the bodies. 

w) Trust property shall be held in the name of the Tmst, and agreements, 
obligations, instruments, papers and actions on behalf of the Trust may 
be made, incurred, executed, signed, or taken in the name of the Trust. 

x) No Feoffee appointed pursuant to the terms of this Order shall be 
personally liable: (i) for any obligation or liability incuned by the 
Tmst; (ii) for the acts or omissions of another Feoffee; or (iii) 
otherwise by reason of serving or having served as a Feoffee. 
Exceptions: (a) breach of duty ofloyalty to the Trust; (b) acts or 
omissions not in good faith or which involve intentional misconduct or 
a knowing violation of law; and (c) a transaction from which the 
Feoffee derived an improper personal benefit. E~lCh Feoffee appointed 
pursuant to the terms of this Order shall be entitled to indemnification 
and reimbursement out of the Trust assets to the extent permitted by 
law. Each Feoffee appointed pursuant to the terms of this Order, both 
individually and as a Feoffee, shall be defended, indemnified and held 
harmless in the pending litigation with the residents of Little Neck. 

y) Such other powers, consistent with the requirements of the Trust, 
necessary to carry out the purposes of the Trust. 

z) Minor, technical adjustments of Paragraphs (c) through (x), above, 
may be made upon approval of a two-thirds majority of the School 
Committee members in office (e.g., 5 members of a 7-member School 
Committee). 

7) Rental of property on Little Neck 

a) pursuant to the Feoffees' fiduciary duties as trustees of this Trust to 
benefit the Ipswich public schools, the F eoffees shall charge and 
collect rents, for residence on or other use of the Trust property, at a 
level that is designed to maximize the financial benefit to the public 
schools. To the extent possible, the amount of income provided to the 
Ipswich public schools each year shall at a minimum represent a 
reasonable return on tbe rnarket value ofthe Trust's assets; if the 
income provided to the public schools is lower than the amount that 
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would be such a reasonable return, the Feoffees shall report.the 
reasons for this differential to the School Committee. 

b) in calculating the rent levels necessary to satisfy the standard set forth 
in (a), above, all costs of operation of the Trust shall be taken into 
account, including the following costs, to the extent that they provide 
benefit to the residents and are appropriately includable in determining 
the rent: (i) the cost of extra services provided by or for the Feoffees at 
or in connection with Little Neck (such as police details, etc.); (ii) the 
cost of providing and maintaining common or unoccupied land or 
structures; (iii)the cost of providing and maintaining other amenities; 
(iv) taxes on all the land, including the cornmon or unoccupied land 
and all improvements; and (v) taxes on residential structures whether 
or not paid separately by the homeowners or residents. The Feoffees 
shall take reasonable steps on an ongoing basis to monitor properly tax 
assessments and property taxes levied with respect to Little Neck 
occupied property, unoccupied property, and common land, to 
evaluate whether adjustments should be sought, to respond to resident 
reqnest with respect to propelty tax matters, and to seek property tax 
adjustments where determined to be appropriate. 

c) consideration shall be given to establishing rents that vary lot by lot, 
depending on size, location, view, and other factors affecting rental 
value, including year-round versus seasonal rental. However, no more 
than twenty-four lots, the number presently eligible for year-round 
rental, shall be rented on a year-round basis. 

d) Feoffees are authorized to enter into written rental agreements for 
periods of years, the substantive content of which has been approved 
by the School Committee. 

e) Feoffees are authorized to engage expert assistance in establishing rent 
levels, length of rentals, and other rental terms and practices. 

f) additional Feoffee powers are enumerated in Parts 5 and 6, above. 

8) Other applicable requirements 

a) The Trust shall be a municipal tlUst. 

b) The Trust shall be subject to the standards and requirements set forth 
in the open meeting law and subsequent amendments. 

c) The Trust shall be subject to the standards and requirements set forth 
in the public records law and subsequent amendments. 
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d) The Trust shall be subject to the standards and requirements set forth 
in the public bidding law and subsequent amendments. 

e) The Trust shall be subject to the standards and requirements set forth 
in the public ethics (i.e., conflict of interest) law and subsequent 
amendments. 
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COMMONWEALTH OF MASSACHUSETTS 

ESSEX, SS. PROBATE & FAMILY COURT 
NO. ES09E0094QC 

ALEXANDER B.C. MULHOLLAND, JR, 
ET ALS., as they are THE FEOFFEES 
OF THE GRAMMAR SCHOOL IN THE 
TOWN OF IPSWICH 

Plaintiffs, 

v. 

ATTORNEY GENERAL of the 
Commonwealth of Massachusetts; 
IPSWICH SCHOOL COMMITTEE; 
and RICHARD KORB,as he is 
Superintendent of Schools in the 
Town ofIpswich 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------) 

TRUST ADMINISTRATION ORDER 

Pursuant to the Court's eqnitable powers with respect to estates, charitable trusts, 

and trustees, the Court hereby approves and orders the following revision and 

amplification of the governance structure and administrative requirements applicable to 

the Trust created by William Paine respect to the land known as Little Neck: 

I. The formal name for the Trust shall be Feoffees of the Grammar School in the 
Town of Ipswich Trust. 

2. The beneficiary of the Trust shall be the Ipswich public schools. 

3. In furtherance of the bequest in 1660 by William Paine who established this 
Trust "to be and remain to the benefit of the said school of Ipswich forever," 
the Trust purpose is to support th6 Ipswich public schools by, at least 
annually, making distributions of the Trust's net income, after reasonable 
expenses and operationall'eserves, to the Ipswich Public Schools. The 
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educational uses of the distributed funds shall be determined by the Ipswich 
School Committee, with preference when feasible for supplemental 
enrichment programs and uses that provide education enhancement for 
Ipswich public school students. 

4. TlUst governance 

a. Eligibility to serve as a Feoffee 

i. To be eligible to be appointed as a Feoffee or to continue to 
serve as a Feoffee, a person's primary residence shaH be in 
Ipswich. 

ii. No person may be a Feoffee while serving as a member of the 
School Committee, Board of Selectmen or the Town Finance 
Committee or as Town Manager or Superintendent of Schools. 

iii. No person may be appointed as a Feoffee or continue to serve 
as a Feoffee who is a resident or home owner on Little Neck if 
his or her lot is rented from the Trust, nor maya person 
(referred to here as the "individual") be appointed as a Feoffee 
or continue to serve as a Feoffee if one of the following is a 
resident or home owner on Little Neck and his or her lot is 
rented from the Trust: 

a. the individual's spouse; 
b. a parent of the individual or of the individual's 

spouse; 
c. a child of the individual and/or of the 

individual's spouse; 
d. a sibling of the individual or of the individual's 

spouse. 

iv. In the appointment of Fe of fees, the appointing Authorities 
(defined below) shall appoint persons who possess the qualities 
of integrity and sound judgment and who acknowledge at the 
time of appointment the Feoffees' fiduciary duties and 
obligations of trusteeship and the purpose of the Trust to 
benefit the Ipswich public schools. Persons shall be appointed 
who also possess expertise and skills that will enable the 
Feoffees collectively to carry out their responsibilities. 

v. No persou may be appointed as a Feoffee or continue to serve 
as a Feoffee who has been convicted of a crime involving 
dishonesty, false statement, theft, fraud, or moral turpitude. 
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b. Number and appointment of Feoffees 

i. The Trust shall be administered by a body of Feoffees as 
follows: (i) two Feoffees appointed by the Ipswich School 
Committee; (ii) two Feoffees appointed by the Ipswich Board 
of Selectmen; (iii) two Feoffees appointed by the Ipswich 
Town Finance Committee; and (iv) one Feoffee appointed by 
the Ipswich Town Meeting (The School Committee, the Board 
of Selectmen, the Finance Committee, and the Town Meeting 
are each referred to below as an "Appointing Authority.") 

ii. Nothing herein shall prevent 3 person presently serving as a 
Private Feoffee (a Feoffee not appointed by a public body) 
from being appointed as a Feoffee by a public Appointing 
Authority so long as all eligibility requirements herein are met. 

c. Term of service 

i. The term of office for each Feoffee shall be three years, except 
that to implement staggered terms, the initial term pursuant to 
this Order shall be two years for one Feoffee appointed by the 
School Committee, one Feoffee appointed by the Board of 
Selectmen, and one Feoffee appointed by the Finance 
Committee. A Feoffee shall hold office until his or her 
successor is duly appointed, or until he or she sooner resigns, is 
removed, becomes disqualified, or dies. 

ii. Feoffees may be reappointed, with no limit as to number of 
terms served. 

iii. Suspension or removal 

3. A Feoffee appointed by School Committee, Board of 
Selectmen or Finance Committee may be suspended or 
removed by his or her Appointing Authority for cause, 
provided that such Feoffee is given at least seven days 
written notice of the proposed suspension or removal 
and the reasons therefor, and an opportunity to be heard 
at the meeting, and that notice of the proposed 
suspension or removal is given in the notice of meeting. 

b. A Feoffee appointed by a Town Meeting may be 
suspended or removed for cause by a Town Meeting or 
by a two-thirds vote of both the School Committee and 
the Board of Selectmen (Le., a two-thirds vote by teCh 
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body), subject to the same notice and hearing procedure 
as above. 

c. For purposes of suspension or removal, "cause" is 
defined as: (i) breach of fiduciary duty; or (ii) failure to 
carry out his or her duties with reasonable judgment, 
skill, care or prudence. 

d. In the case of a Feoffee vacancy, the applicable. 
Appointing Authority may appoint a Feoffee to fill the 
remainder of the term. 

d. Feoffees shall serve without compensation, but reasonable and 
necessary hust-related expenses may be paid, such tmst-paid expenses 
to be reported in writing at least quarterly and in detail to the School 
Committee, the Board of Selectmen and the Finance Committee. 

e. The Feoffees shall be subject to a conflict of interest policy, approved 
by the School Committee, that is compliant with the State Public 
Ethics Statute and good governance standards for governmental bodies 
and public charities. 

f. The Feoffees shall meet at least quarterly. 

g. The Feoffees meeting quorum shall be a majority of the Feoffees in 
office (vacancies to be included in the denominator), and, unless 
otherwise provided herein or required by law, a majority vote of those 
present is required for action. 

h. The Feoffees may elect officers from among their number, establish 
such officers' responsibilities, and establish committees of Feo ffees. 

5. In addition to those responsibilities and powers conferred upon trustees by 
law, the Feoffees shall have the following responsibilities and powers with 
respect to the Little Neck property: 

a. Lease, rent, improve and manage the Tmst real estate (sale, if any, 
shall be subject to School Committee approval and a Court order 
separate from this Trust Administration Order). 

b. Establish and collect rents and fees. 

c. Establish and enforce regulations, including through eviction, Witll 

respect to residency on and use of Trust property. 

d. Pay all proper charges and expenses. 
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e. Upon approval by the School Committee, borrow funds and mortgage 
the real estate and the rent income stream therefrom to the extent 
necessary for the plUdent operation and maintenance of the Trust 
property. 

f. Hire or employ property managers and other agents, and pa y 
reasonable compensation for the services of such persons (maximum 
term of three years, with termination of the anangement available to 
the Feoffees for cause; Feoffees may provide that terms are renewable 
at the Feoffees' discretion). 

6. In addition to responsibilities and powers conferred upon trustees by law, the 
Feoffees shall have the followingresponsibilities and powers with respect to 
the funds of the Trust: 

a. Hold title to and manage the funds of the Trust, with the net proceeds 
of the sale of Little Neck lots if any to establish a permanent 
endowment. The amount of said net sale proceeds, after payment, in 
an amount approved by the School Committee, of debts owed by the 
Feoffees at the time of this Order or owed at the time of the sale of a 
lot or lots, and a reasonable expenses and operational reserve agreed to 
by the School Committee, shall constitute the initial principal or 
"historic dollar value" of said endowment. The following shall not be 
distributed: (i) the initial principal; and (ii) the accumulation that is 
added to principal pursuant to Paragraph (b), below. 

b. Pursuant to the Ttust purpose, make distributions of net investment 
income and appreciation and net rental income to the School 
Committee to benefit the public schools, after reasonable expenses and 
operational reserves and the accumulation described in the following 
sentence. Prior to distribution, the following amount of income and 
appreciation shall be accumulated and added to principal, not to be 
distributed: the smaller of (i) the amount needed to maintain the 
inflation-adjusted value oHhe endowment over time; or (ii) 20% of net 
investment and rental income and investment appreciation. As 
provided in Part 3 above, the educational uses.ofthe distribnted funds 
shall be determined by the Ipswich School Committee, with preference 
when feasible for supplemental enrichment programs and uses that 
provide education enhancement for Ipswich public school students. 

c. Hire or employ qualified investment managers and, if appropriate, 
advisors and other investment professionals, attorneys, or other agents, 
subject to the approval of the School Committee, and pay reasonable 
compensation for the services of such persons. 
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d. Establish and periodically review and update the Trust's Investment 
Policy, with the goal of maintaining an appropriate balance of security 
and growth of principal and consistent and bel1eficial annual 
distributions to benefit the public schools. The Investment Policy and 
any amendments shall be communicated to the School Committee, the 
Board of Selectmen, and the Finance Committee. 

e. Hold, through third party fund custodians independent of Fe of fees and 
of investment advisors, and invest Trust assets in accordance with and 
furtherance of the Trust's Investment Policy and in accordance with 
and subject to the standards set forth in the prudent investor rule set 
forth in M.G.L. c. 203C, the Massachusetts Prudent Investor Act, and 
any successor statute and M.G.L. c. 180A, the Massachusetts Uniform 
Management ofInstitutional Funds Act, and any successor statute 
(except that the historic dollar value of the Trust endowment shall not 
be distributed). 

f. If funds are placed in banking institutions, follow good stewardship 
practices as to coverage by depositor insurance and the rate of interest 
income generated. Funds placed in banking institutions may be placed 
in banks located outside Ipswich. 

g. Arrange for investment performance reports at least quarterly to 
ascertain current and long-term levels of achievement relative to stated 
goals, with a copy to be provided to the School Committee, Board of 
Selectmen, and Finance Comtnittee. 

h. Monitor the Trust's overall compliance with the Investment Policy, as 
well as the performance and diversification of its invested assets. 

i. Develop, in conjunction with advisors, appropriate market 
performance benchmarks against which the Trust's return will be 
measured. 

j. Monitor tbe performance of investments, managers and advisors to 
assure that the Trust's investment objectives are being met. 

k. Periodically review and, if appropriate, rebalance the strategic asset 
allocation of the Tmst and make tactical allocation decisions based on 
the Trust's Investment Policy and information and advice provided by 
investment advisers and consultants. 

1. Accept charitable gifts for the benefit of the Tmst, to be added to 
principal unless the donor specifies otherwise 
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m. Pay all proper charges and expenses, and maintain an operational 
reserve for this purpose 

n. Ensure the Trust's compliance with legal and regUlatory requirements 
and donor restrictions related to the investment of the Tms!' s funds. 

o. Pursue, defend and settle all claims and demands relating to the Trust 
or Tmst property, subject to the advice and consent of the School 
Committee and the Board of Selectmen (if the School Committee or 
Board of Selectmen are sued with respect to a matter relating to the 
Trust or the Trust property, the sued body will notify the other body). 

p. Use the same fiscal year as the Town. 

q. Unless the Trust and any affiliated entities are included in the annual 
Town audit, with payment by the Trust of its proportionate share of 
the cost, the Feoffees shall cause the finances of the Tmst and 
affiliated entities to be audited, said audit to be completed within four 
months ofthe close of the fiscal year. The Feoffees shall file the 
annual financial statement of the Trust and affiliated entities with the 
Town for inclusion in the Town annual report. 

r. Maintain regular and open communication with the School 
Committee, provide periodic reports, and reply within one month to all 
requests by the School Committee for information concerning the 
Trust and affiliated entities. 

s. Periodically, based on the expected annual portfolio returns, past 
distribution levels, and other appropriate factors, and subject to the 
approval of the School Committee, set the following: (i) the 
accumulation amount or percentage to be added to principal; (it) the 
overall draw on the endowment of funds for expenditure and 
distribution; and (iii) the measurement date on which to base the 
calculation of distributions to be made pursuant to Paragraph (u), 
below (the "Measurement Date"). 

t. Report to the School Committee by October I each year (or such other 
date agreed by the School Committee) the amount that the Feoffees 
reasonably anticipate that tbey will distribute to the public scbools in 
the forthcoming distribution, and shall, immediately report any 
adjustment in this amount that may have resulted from the completion 
of the annual audited financial statement. The Feoffees will also 
report any additional adjustments that may result from the audit of 
Town accounts made at a later date as part of the regular Town audit. 
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u. At least annually, and no later than the first day of the public schools' 
fiscal year, distribute to the School Committee all available income 
and appreciation determined as of the Measurement Date pursuant to 
Paragraph (s), above, after accumulation, expenses and reserves. The 
annual distribution shall be reported at a public meeting called for that 
purpose and for the purpose of providing the public and the School 
Committee with additional information pertaining to the Trust and its 
management in the previous year and to answer inquiries. 

v. At least annually, report on the activities and financial status of the 
Trust and affiliated entities in a meeting of the School Committee, 
with any participation in such meeting by the Board of Selectmen and 
Finance Committee subject to separate arrangement among the bodies. 

w. Trust property shall be held in the name of the Trust, and agreements, 
obligations, instruments, papers and actions on behalf of the Trust may 
be made, incurred, executed, signed, or taken in the name of the Trust. 

x. No Feoffee appointed pursuant to the terms of this Order shall be 
personally liable: (i) for any obligation or liability incurred by the 
Trust; (ii) for the acts or omissions of another Feoffee; or (iii) 
otherwise by reason of serving or having served as a Feoffee. 
Exceptions: (a) breach of duty of loyalty to the Trust; (b) acts or 
omissions not in good faith or which involve intentional misconduct or 
a kno\ving violation of law; and (c) a transaction from which the 
Feoffee derived an improper personal benefit. Each Feoffee appointed 
pursuant to the terms of this Order shall be entitled to indemnification 
and reimbursement out of the Trust assets to the extent permitted by 
law. Each Feoffee appointed pursuant to the terms of this Order, both 
individually and as a Feoffee, shall be defended, indemnified and held 
harmless in the pending litigation with the residents of Little Neck. 

y. Such other powers, consistent with the requirements of the T11lst, 
necessary to carry out the purposes of the Trust. 

z. Minor, technical adjustments of Paragraphs (c) through (x), above, 
may be made upon approval of a two-thirds majority of the School 
Committee members in office (e.g., 5 members of a 7-member School 
Committee). 

7. In addition to responsibilities and powers confen'ed upon trustees by law, the 
Feoffees shall have the following responsibilities and powers with respect to 
rental of residential lots on Little Neck: 

a. Pursuant to the Feoffees' fiduciary duties as trustees of this T11lst to 
benefit the Ipswich public schools, the F eoffees shall charge and 
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collect rents, for residence on or other use of the Tmst property, at a 
level that is designed to maximize the financial benefit to the publio 
sohools. To the extent possible, the amount of income provided to the 
Ipswich public schools each year shall at a minimum represent a 
reasonable return on the market value ofthe Trust's assets; if the 
income provided to the public schools is lower than the amount that 
would be such a reasonable return, the Feoffees shall report the 
reasons for this differential to the School Committee. 

b. In calculating the rent levels necessary to satisfy the standard set forth 
in (a), above, all costs of operation of the Trust shall be taken into 
account, including the following costs, to the extent that they provide 
benefit to the residents and are appropriately includable in determining 
the rent: (i) the cost of extra services provided by or for the Feoffees at 
or in connection with Little Neck (suoh as police details, eto.); (ii) the 
cost of providing and maintaining common or unoccupied land or 
struotures; Ciii) the cost of providing and maintaining other amenities; 
(iv) taxes on all the land, including the common or unoccupied land 
and all improvements; and (v) taxes on residential structures whether 
or not paid separately by the homeowners or residents. The F eoffees 
shall take reasonable steps on an ongoing basis to monitor property tax 
assessments and property taxes levied with respect to Little Neck 
occupied property, unoccupied property, and common land, to 
evaluate whether adjnstments should be sought, to respond to resident 
request with respect to property tax matters, and to seek property tax 
adjustments where determined to be appropriate. 

c. Consideration shall be given to establishing rents that vary lot by lot, 
depending on size, location, view, and other factors affecting rental 
value, including year-round versus seasonal rental. However, no more 
than twenty-four lots, the number presently eligible for year-round 
rental, shall be rented on a year-round basis. 

d. Feoffees are authorized to enter into written rental agreements for 
periods of years, the substantive content of which has been approved 
by the School Committee. 

e. Feoffees are authorized to engage expert assistance in establishing rent 
levels, length of rentals, and other rental terms and practices. 

f. Additional Feoffee powers are enumerated in Parts 5 and 6, above. 

8. Other applicable requirements 

a. The Trust shall be a municipal tmst. 
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b. The Tl1lst shall be subject to the standards and requirements set forth 
in the open meeting law and subsequent amendments. 

c. The Trust shall be subject to the standards and requirements set forth 
in the public records law and subsequent amendments. 

d. The Trust shall be subject to the standards and requirements set forth 
in the public bidding law and subsequent amendments. 

e. The Trust shall be subject to the standards and requirements set forth 
in the public ethics (i.e., conflict of interest) law and subsequent 
amendments. 

=~=-;--_, 20lO 
7428.0/475679.1 

Justice of the Probate and Family Court 
Department of the Trial Court 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss Docket No. ES09E0094QC 

ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, JAMES ) 
FOLEY, ELIZABETH KILCOYNE, PATRICK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees of the Grammar School in the Town ) 
oflpswich, 

Plaintiffs, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, and 
RICHARD KORB, as he is Superintendent of 
Schools in the Town of Ipswich, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

MOTION TO INTERVENE 

Pursuant to Rule 24(a) of the· Massachusetts Rules of Civil Procedure, Douglas J. 

DeAngelis hereby respectfully moves for leave to intervene as a party defendant in this action. 

In support of this motion, Mr. DeAngelis states the fo Hawing: 

1. The Feoffees of the Grammar School in the Town ofIpswich seek in their 

complaint to deviate from the terms of the so-called Grammar School Trust, pursuant to which 

the Feoffees shall maintain the land in Ipswich known as "Little Neck" for the benefit of the 

Ipswich Public Schools. Also pursuant to the terms of the Trust, Little Neck cannot be sold or 

wasted. 

2. On January 27, 2011, Mr. DeAngelis filed an amicus brief in opposition to the 

Feoffees' motion for partial summary judgment, in which the Fcoffees sought authority to sell 
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Little Neck for the gross sales price of $29, 150,000. Mr. DeAngelis and the hundreds of 

individuals in the "Beneficiary Group" he represented were (and are) opposed to the proposed 

sale of Little Neck for the reasons outlined in the amicus brief. 

3. Mr. DeAngelis has not previously moved to intervene because his andthe 

Beneficiary Group's interest - i.e., opposition to any decision tegarding the sale of Little Neck 

before governance issues within the Feoffees are fixed - was arguably being adequately 

represented by the Ipswich School Committee and the Attorney General. Indeed, the School 

Committee has counterclaimed to change the structure of the Feoffees, citing their alleged 

maladministration of the Trust without any public accountability. 

4. In an e-mail to Mr. DeAngelis dated as recently as November 15,2011, the 

Chairman of the School Committee reiterated the School Committee's position as follows: 

"There wont [sic] be any settlements that involve sale in any respect." (Emphasis added.) 

5. To the extent the School Committee and the Attorney General are now in support 

of the sale of Little Neck by the current Feoffees, however, and have agreed in principle to such 

a sale and to abandon the argument that reasonable deviation from the terms of the Trust would 

be impermissible, the interest of Mr. DeAngelis and the Beneficiary Group is no longer being. 

adequately represented. In fact, there would be a direct conflict of interest. I 

6. Even if the existing parties are in agreement as to the fair market value of Little 

Neck, such an agreement would not answer the question of whether reasonable deviation would 

be permissible in the first place. And without any party to oppose reasonable deviation, the 

I On information and belief, the 1800 change in the School Committee's position 
occurred at an Emergency Executive Session on Saturday, December 17, 2011. This session was 
not open to the public, and no notice of it was given until Friday, December 16, 2011. 
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question could never be fully or appropriately answered in an adversarial proceeding if 

intervention were denied. 

7. Rule 24(a) provides for intervention by rigbt "wben tbe applicant claims an 

interest relating to the property or transaction wbich is the subject oftbe action and he is so 

situated that the disposition oftbe action may as a practical matter impair or impede bis ability to 

protect tbat interest, unless tbe applicant's interest in adequately represented by existing parties." 

8. Mr. DeAngelis bas a rigbt to intervene pursuant to Rule 24(a). First, for example, 

as a resident ofIpswich whose son is eligible to enter tbe Ipswicb school system next year, Mr. 

DeAngelis has relied on the existence oftbe Trust and the obligation to maintain Little Neck for 

the benefit oftbe schools in deciding to make Ipswicb his home. As such, Mr. DeAngelis and 

many others like him have an interest in ensuring that Little Neck is actually maintained in the 

Trust for the benefit of the Ipswich Public Scbools, or that any decision to sell be made subject to 

the Massachusetts Open Meeting Law, G.L. c. 30A, §§ 18-25, with citizens like Mr. DeAngelis 

baving an opportunity to voice their concerns publicly. If intervention were denied, his ability to 

protect that interest would be impaired or impeded. Second, as addressed above, to the extent 

the School Committee and the Attorney General are now in favor of Little Neck's sale by the 

current Feoffees, his interest is no longer being adequately represented. 

9. In Massachusetts Federation of Teachers v. School Committee of Chelsea, 409 

Mass. 203 (1991), a group of Chelsea parents sought to intervene as defendants in a suit brought 

by a group of teachers' unions, teachers, and Chelsea citizens against the Chelsea school 

committee. The parents described their interest in the litigation as "finding a solution to the well­

documented inadequacies of the current public school system in Chelsea which will provide 

improved educational opportunities for the students in the system," supporting the right of the 
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school committee to enter into educational reform, and maintaining public oversight of the 

project. Id. at 208. The trial court denied the parents' motion to intervene pursuant to Rule 

24(a), and the Supreme Judicial Court affirmed the denial on direct appellate review, holding that 

the record did not reflect that any of these interests was adverse to the interests of the school 

committee or the committee's ultimate goal in the litigation. Ilh "Although the school 

committee members may be motivated by somewhat different concerns in pursuing this goal, a 

different motive in pursuing the same ultimate goal does not constitute inadequate 

representation, as long as the party demonstrates the intent to litigate vigorously." Id. (emphasis 

added). 

10. Here, in contrast, Mr. DeAngelis' goal for Little Neck to be maintained in the 

Trust for the benefit of the Ipswich Public Schools is now different from that ofthe School 

Committee and the Attorney GeneraL His goal is now diametrically opposed to that of the 

School Committee and the Attorney General, who no longer intend to litigate at all, let alone 

vigorously. 

11. In short, intervention by right should be granted because Mr. DeAngelis' 

"objectives in the litigation differ from those of the school committee." See id. at 207. Where 

the School Committee and the Attorney General are proposing a dismissal of the litigation, and 

where dismissal would defeat the objectives of Mr. DeAngelis, intervention by right must be 

granted. 

WHEREFORE, Mr. DeAngelis respectfully requests that this Honorable Court: 

A. Allow Mr. DeAngelis and others applicants with a similar interest thirty (30) days 

to file a full memorandum in support of this motion to intervene; 

B. Grant the motion to intervene pursuant to Rule 24(a); 
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C. Suspend the trial to allow Mr. DeAngelis and other interveners a reasonable 

opportunity to prepare for trial; and 

D. Grant such other and further relief as is just and appropriate. 

Dated: December 20, 2011 

Respectfully submitted, 

DOUGLAS J. DeANGELIS, 
By his attorneys, 

Mark E. Swirbalus, BBO #6316 0 
DAY PITNEY LLP 
One International Place 
Boston, MA 02110 
Tel: (617) 345-4600 
Fax: (617) 345-4745 
meswirbalus@daypitney.com 

CERTIFICATE OF SERVICE 

I, Mark E. Swirbalus, hereby certify that on this 20th day of December, 201 I, I served a 
copy of the foregoing by hand upon counsel of record. 

~;{e 1z44!~ ) 
Mark E. Swirbalu 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRlAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss Docket No. ES09E0094QC 

) 
ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WInSTON, JAMES ) 
FOLEY, ELIZABETH KILCOYNE, PATRlCK ) 
J. MCNALLY, and INGRID MILES, as they are~,) 
the Feoffees of the Grammar School in the Town ) 
ofIpswich, ) 

Plaintifft, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, and 
RlCHARD KORB, as he is Superintendent of 
Schools in the Town ofIpswich, 

Defondants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------~) 
FIRST AMENDED ANSWER AND COUNTERCLAIM 

OF THE APPLICANTS FOR INTERVENTION 

Pursuant to Rule 24(c) of the Massachusetts Rules of Civil Procedure, Douglas J. 

DeAngelis, Catherine T.J. Howe, Jacqueline Phypers and Jonathan Phypers, Peter Buletza, 

Kenneth Swenson, Robert Weatherall, Jr., Joanne Delaney, Cara Doran, Andrew and Susan 

Brengle, Michele and Jason Wertz, Clark Ziegler, and Carl Nylen, individually and on behalf of 

their minor children (the "Interveners"), respond as follows to the numbered paragraphs of 

Plaintiffs' First Amended Complaint for Deviation Pursuant to G.L. c. 214, § lOB (the 

"Amended Complaint") dated December 17, 2009: 

I. Admitted. 

2. Admitted. 
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3. Admitted. 

4. Admitted. 

5. This paragraph contains a description of the action to which no response is 

required. 

6. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

7. Admitted as to the flIst sentence of this paragraph. The Interveners are without 

knowledge or information sufficient to form a belief as to the truth of the remaining allegations 

in this paragraph. 

8. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

9. The Interveners neither admit nor deny Plaintiffs' characterization of Chapter 26 

of the Province Laws of 1755-56, which speaks for itself. The remainder of this paragraph states 

a legal conclusion to which no response is required. 

10. This paragraph states legal conclusions to which no response is required. 

II. This paragraph states legal conclusions to which no response is required. 

12. The Interveners neither admit nor deny Plaintiffs' characterization of Chapter 26 

of the Province Laws ofl755-56, which speaks for itself. 

13. The Interveners neither admit nor deny Plaintiffs' characterization of Chapter 5 of 

the Province Laws of 1765-66, which speaks for itself. 

14. The Interveners neither admit nor deny Plaintiffs' characterization of Chapter 54 

of the Acts of 1786, which speaks for itself. 
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15. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

16. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

17. This paragraph states legal conclusions to which no response is required. 

18. Admitted. 

19. Admitted. 

20. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

21. Admitted. 

22. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

23. Admitted as to the rent-increase proposed by Plaintiffs, and admitted as to the 

lease offered to the tenants. No response is required to the legal conclusion that Plaintiffs acted 

consistent with their fiduciary obligations. The Interveners are without knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations in this 

paragraph. 

24. The Interveners neither admit nor deny Plaintiffs' characterization of Exhibits E 

and F, which speaks for themselves. The remainder of this paragraph states legal conclusions to 

which no response is required. 

25. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 
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26. Admitted that some Little Neck residents have not signed the lease and that the 

Superior Court Action was initiated and is pending. The Interveners are without knowledge or 

information sufficient to form a belief as to the truth of the remaining allegations in this 

paragraph. 

27. The Interveners neither admit nor deny Plaintiffs' characterization of the 

stipulation filed in the Superior Court Action, which speaks for itself. The Interveners are 

without knowledge or information sufficient to form a belief as to the truth of the remaining 

allegations in this paragraph. 

28. Admitted that no distributions have been received by the Ipswich Public Schools. 

The Interveners are without knowledge or information sufficient to form a belief as to the truth 

of the remaining allegations in this paragraph. 

29. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

30. This paragraph states legal conclusions to which no response is required. The 

Interveners are without knowledge or information sufficient to form a belief as to the truth of the 

remaining allegations in this paragraph. 

31. Denied as of the date of the Amended Complaint. 

32. The loterveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

33. The loterveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

34. This paragraph states legal conclusions to which no response is required. 

35. This paragraph states legal conclusions to which no response is required. 
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36. 1b:is paragraph states legal conclusions to which no response is required. 

37. This paragraph states legal conclusions to which no response is required. 

38. 1b:is paragraph states legal conclusions to which no response is required. 

39. This paragraph states legal conclusions to which no response is required. 

40. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

41. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

42. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

43. This paragraph states legal conclnsions to which no response is required. 

44. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

45. The Interveners are without knowledge or information sufficient to form a belief 

as to the truth of the allegations in this paragraph. 

WHEREFORE, the Interveners, individually and on behalf of their minor children, 

respectfully request that this Honorable Court: 

A. Dismiss the Amended Complaint and Plaintiffs' request for deviation pursuant to 

G.1. c. 214, § JOB; 

B. Grant the Interveners their reasonable costs and legal fees; and 

C. Grant such other and further relief as is just and appropriate. 
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AFFIRMATIVE DEFENSES 

1. The Amended Complaint does not set forth a specific sale proposal. 

2. . The Amended Complaint fails to state a claim on which relief can be granted. 

3. Any frustration of the Trust's purpose results from Plaintiffs' acts or omissions. 

4. This Court lacks jurisdiction or authority to alter the terms of the Trust, the 

administration of which is governed by statute. 

5. The terms of William Payne's will cannot be reformed under Massachusetts law. 

The Interveners reserve their right to add to their affirmative defenses. 

COUNTERCLAIM 

1. Applicant for Intervention Douglas J. DeAngelis is an individual residing at 28 

Turkey Shore Road, Ipswich, Massachnsetts. He has a minor child who is eligible to attend the 

Ipswich Public Schools in 2012-13. He is a member of the Ipswich Open Space Committee and 

past member of the Ipswich Community Development Plan Implementation Task Force. 

2. Applicant for Intervention Catherine T.J. Rowe is an individual residing at 21 

Turkey Shore Road, Ipswich, Massachusetts. She has two minor children who attend the 

Ipswich Public Schools. She has run the Winthrop School Destination Imagination (D!) 

Program, served as a classroom volunteer, and helped to coach sports teams at Ipswich High 

School and Ipswich Middle School. 

3. Applicants for Intervention Jacqueline and Jonathan Phypers are individuals 

residing at 444 Main Street, Rowley, Massachusetts. They have two minor children who attend 

the Ipswich Public Schools pursuant to the School Choice program. 
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4. Applicant for Intervention Peter Buletza is an individual residing at 15 Blaisdell 

Terrace, Ipswich, Massachusetts. He has three minor children who attend the Ipswich Public 

Schools. 

5. Applicant for Intervention Kenneth Swenson is an individual residing at 449 

Linebrook Road, Ipswich, Massachusetts. He has three minor children who attend the Ipswich 

Public Schools. He is a member of the Subcommittee on Athletics of the Ipswich School 

Committee, chairman of the Athletic Fields Subcommittee of the Ipswich Board of Selectmen, 

and project coordinator for the proposed irrigation well at Mile Lane. 

6. Applicant for Intervention Robert Weatherall, Jr. is an individual residing at 33 

Labor-in-Vain Road, Ipswich, Massachusetts. He has two minor children who attend the 

Ipswich Public Schools, and he himself attended the Ipswich Public Schools. He is the senior 

member ofthe Ipswich Planning Board, and a past chair of the Ipswich Growth Management 

Steering Committee. 

7. Applicant for Intervention Joanne Delaney is an individual residing at 12 

Kinsman Court, Ipswich, Massachusetts. She has one minor child who attends the Ipswich 

Public Schools. She is a member of "FRIES" (Friends of Ipswich Elementary Schools), a past 

member of the Ipswich Recycling Committee, and has volunteered as an "ACE" (The American 

Council on Exercise) program instructor. 

S. Applicant for Intervention Cara Doran is an individual residing at 12 Argilla 

Road, Ipswich, Massachusetts. She has two minor children who attend the Ipswich Public 

Schools. 
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9. Applicants for Intervention Andrew and Susan Brengle are individuals residing at 

7 Cogswell Street, Ipswich, Massachusetts. They have two minor children who attend the 

Ipswich Public Schools. 

10. Applicants for Intervention Michele and Jason Wertz are individuals residing at 

19 Turkey Shore Road, Ipswich, Massachusetts. They have three minor children who attend the 

Ipswich Public Schools, and another minor child who is eligible to attend in two years. Michele 

Wertz is the Co-Chair of the Winthrop School Council, which acts as a sounding board for the 

school principal with a primary focus on budget decisions and school improvement plans, a 

member of FRIES, and a past member of the Demographic Subcommittee of the Ipswich School 

Committee. 

11. Applicant for Intervention Clark Ziegler is an individual residing at 10 Woods 

Lane, Ipswich, Massachusetts. He has one minor child who attends the Ipswich Public Schools, 

and two other children who attended the Ipswich Public Schools. He is a past member and chair 

of the Ipswich Finance Committee, where he was involved in reviewing and approving school 

budgets, structuring the bond financing for new school buildings, and determining how much 

revenue was available to support the school system. Last year the School Committee asked him 

to join an ad hoc committee to review the economic feasibility of the condominium structure and 

financing that were proposed in Plaintiffs' settlement with the tenants. 

12. Applicant for Intervention Carl Nylen is an individual residing at 34 Brownville 

Avenue, Ipswich, Massachusetts. He has two minor children who attend the Ipswich Public 

Schools. He has served as Treasurer and a member of the Leadership Team of "Tum the Tide," 

a successful Proposition 2Yz override initiate, a member of the FRIES Facilities and Playground 
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Committee, a member of the Ipswich Athletic Fields Study Committee of the Ipswich Board of 

Selectmen, and an ACE program instructor. 

13. The interest of the Applicants for Intervention and their minor children (the 

"Interveners") is separate and distinct from that of the general public because, inter alia, of their 

active involvement in the Town ofIpswich and town governance generally and the Ipswich 

Public Schools specifically. 

14. The Interveners repeat and fully incorporate herein the Counterclaim dated 

December 30,2009, as filed by Defendants Ipswich School Committee and Ipswich 

Superintendent of Schools (the "School Defendants"), seeking an order removing Plaintiffs and 

modernizing the governance and administrative structure for carrying out the Trust that was 

created by William Payne to benefit the Ipswich Public Schools. 

15. The requested removal and modernization of the governance and administrative 

structure for carrying out the Trust is necessary before any decision is made regarding the sale of 

Little Neck, to the extent such a sale were even permissible under the doctrine of reasonable 

deviation. 

16. Prior to December 20, 2011, the Interveners believed - had been led to believe -

that the School Defendants were (a) opposed to Plaintiffs' request for reasonable deviation of the 

Trust and the proposed sale of Little Neck, and (b) advocating for the removal of Plaintiffs and 

the modernization of the governance and administrative structure for carrying out the Trust. 

17. On December 20, 2011, the School Defendants announced an agreement with 

Plaintiffs under which Plaintiffs would be permitted to sell Little Neck and thereafter, or in 

connection therewith, the governance and administrative structure for carrying out the Trust 

would be altered. 
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18. As of December 20, 2011, the interest of the Interveners in this matter is not 

adequately represented by the School Defendants. 

WHEREFORE, the Interveners, individually and on behalf oftheir minor children, 

respectfully request that this Honorable Court: 

A. Enjoin the sale of Little Neck unless and until Plaintiffs establish that reasonable 

deviation from the terms of the Trust, specifically including the mandate that Little Neck shall 

not be sold, is necessary; 

B. Deny Plaintiffs' request for reasonable deviation, because (1) Plaintiffs cannot 

meet their burden of proving that the doctrine of reasonable deviation is applicable under the 

circumstances, (2) any frustration ofthe Trust's purpose results from Plaintiffs' acts or 

omissions, (3) this Court lack jurisdiction or authority to alter the terms of the Trust, the 

administration of which is governed by statute, and (4) the terms of William Payne's will cannot 

be reformed under Massachusetts law; 

C. Order the removal of Plaintiffs with Feoffees appointed by Ipswich governmental 

bodies, as summarized in Exhibit A to the School Defendants' Counterclaim and set forth in the 

proposed Trust Administrative Order attached as Exhibit B to the School Defendants' 

Counterclaim; 

D. Order full distribution to the Ipswich Public Schools from the funds of the Trust 

of all shortfalls resulting from Plaintiffs' failure to provide distributions to the Ipswich Public 

Schools commensurate with fair-market rents; 

E. Grant the Interveners their reasonable costs and legal fees; and 

F. Grant such other and further relief as is just and appropriate. 

-10-

0097 



Dated: December 30, 20 II 

DOUGLAS J. DeANGELIS, CATHERINE 
TJ. HOWE, JACQUELINE PHYPERS, 
JONATHAN PHYPERS, PETER BULETZA, 
KENNETHSWENSON,ROBERT 
WEATHERALL, JR., JOANNE DELANEY, 
CARA DORAN, ANDREW BRENGLE, 
SUSAN BRENGLE, MICHELE WERTZ, 
JASON WERTZ, CLARK ZIEGLER, and 
CARL NYLEN; individually and on behalf of 
their minor children, 

By their attorneys, 

Mark E. Swir alns, BBO #631650 
DAY PITNEY LLP 
One International Place 
Boston, MA 02l! 0 
Tel: (617) 345-4600 
Fax: (617) 345-4745 
meswirbalus@daypitney.com 

CERTIFICATE OF SERVICE 

I, Mark E. Swirbalus, hereby certify that on this 30th day of December, 20 II, I served a 
copy of the foregoing by electronic and first-class mail upon counsel of record. 

Mark E. Swirba us 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss Docket No. ES09E0094QC 

) 
ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, JAMES ) 
FOLEY, ELIZABETH KILCOYNE, PATRICK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees of the Grammar School in the Town ) 
ofIpswich, ) 

Plaintiffs, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, and 
RICHARD KORB, as he is Superintendent of 
Schools in the Town ofIpswich, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------) 
SUPPLEMENT TO MOTION TO INTERVENE 

On December 20, 20 II, Douglas J. DeAngelis filed a motion to intervene as a party 

defendant pursuant to Rule 24(a) of the Massachusetts Rules of Civil Procedure. Within that 

motion, which is incorporated herein, Mr. DeAngelis previewed that he would be joined by other 

applicants for intervention and that supplemental materials would be filed in support thereof. 

Mr. DeAngelis and additional applicants for intervention hereby supplement the motion to 

intervene as follows: 

L THE APPLICANTS FOR INTERVENTION 

I. The applicants for intervention are Douglas J. DeAngelis, Catherine TJ. Howe, 

Jacqueline Phypers and Jonathan Phypers, individually and on behalf of their minor children 

(collectively, the "Interveners"). As set forth in their Answer and Counterclaim, which is filed 
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herewith in accordance with Rule 24( c), Mr. DeAngelis is a resident of tpswich, Massachusetts 

with one minor child who will be eligible to attend the Ipswich Public Schools next year; Ms. 

Howe is a resident of Ipswich, Massachusetts with two minor children who attend the Ipswich 

Public Schools; and Mr. and Mrs. Phypers are residents of Rowley, Massachusetts with two 

minor children who attend the Ipswich Public Schools. 

II. PROCEDURAL BACKGROUND 

2. The motion to intervene was filed in direct response to an announcement by the 

existing parties on December 20, 2011, that a proposed settlement had been reached under which 

(a) Little Neck would be sold by the Feoffees, and (b) the governance structure of the Feoffees 

would be reorganized in conjunction with the sale. 

3. Prior to the announcement of the proposed settlement on December 20,2011, no 

public notice of any agreement had been given. Although notice had been given of an 

Emergency Executive Session of the Ipswich School Committee on Saturday, December 17, 

2011 - the notice was given the previous day, Friday, December 16, 2011 - the purpose ofthe 

Emergency Executive Session was not disclosed. 

4. If the existing parties had not announced the proposed settlement on December 

20, 20 II (i.e., if the School Defendants were continuing to advocate for the removal and 

reorganization of the Feoffees before any decision to sell Little Neck were made, assuming 

reasonable deviation from the terms of the Trust were even permissible, thereby allowing public 

discourse on any decision to sell Little Neck), then there would have been no need for the motion 

to intervene. 

S. At the time of filing, the Court did not permit Mr. DeAngelis to be heard on the 

motion to intervene, but instead stated that a hearing could and should be scheduled. 
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6. A hearing has been scheduled for Friday, February 3, 2012, with notice of the 

hearing given to the existing parties by electronic mail on the morning of Friday, December 23, 

2011. In scheduling the hearing, the undersigned counsel conferred with the Court on its 

availability. A copy of the notice of hearing is attached hereto as Exhibit A. 

lII. THE INTERVENERS' OBJECTNE 

7. The Interveners are opposed to an agreement to sell Little Neck by the Feoffees as 

currently constituted, because the Feoffees are not publicly accountable. All decisions regarding 

Little Neck impact the town in various different ways, because Little Neck is effectively a public 

asset, and so any decision to sell Little Neck should be made pursuant to a public process with 

proper analyses. 

8. On behalf of hundreds of residents and parents, Mr. DeAngelis filed an amicus 

brief in opposition to the Feoffees' motion for partial summary judgment on January 27, 2011. 

The amicus brief sets forth in greater detail why the so-called "Beneficiary Group" has been 

opposed to the Feoffees' proposed sale of Little Neck. A copy of the amicus brief (together with 

the list identifying the Beneficiary Group, comprised of 681 residents and parents on behalf of 

507 schoolchildren) is attached hereto as Exhibit B and incorporated herein. 

N. THERE IS A CONFLICT OF INTEREST WITH THE SCHOOL DEFENDANTS 

9. As of January 27,2011, when the amicus brief was filed, the Interveners' interest 

appeared to be consistent with the School Defendants' interest. The School Defendants were 

opposed to reasonable deviation of the Trust and the Feoffees' proposed sale of Little Neck, and 

had counterclaimed for the removal and reorganization of the Feoffees. 

10. In the event these interests were to diverge, the right to file a motion to intervene 

pursuant to Rule 24 was expressly reserved within the amicus brief. See Amicus Brief at 19, n.S. 
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II. The interests remained aligned as of November 15,2011, when Mr. DeAngelis 

wrote as follows to the Chairman of the Ipswich School Committee: 

After further discussion, we have decided to err on the side of 
caution and not do anything that could have any negative impact 
on the Probate Court case. In so doing, we are also trusting your 
judgment that there is no settlement agreement that the current 
makeup [of! the school committee would accept if it came in 
advance of fixing the governance of the Feoffees. This includes a 
settlement agreement which is coincident with fixing the 
governance, since such an agreement would not allow any public 
discourse on the terms of the settlement agreement. 

The Chairman responded that "[t]here wont [sic] be any settlements that involve sale in any 

respect." A copy of this e-mail exchange is attached hereto as Exhibit C. 

12. Until December 20, 20 II, the Interveners continued to believe (in reliance on the 

Chairman's representation one month earlier) that the School Defendants would not agree to a 

sale of Little Neck prior to or coincident with "fixing" the governance of the Feoffees. I 

13. The interests of the Interveners and the School Defendants diverged with the 

announcement of the proposed settlement on December 20, 20 II. 

V. THE INTERVENERS' INTEREST IS NOT ADEQUATELY REPRESENTED 

14. The touchstone for a motion to intervene pursuant to Rule 24(a) is that the interest 

of the applicant for intervention is not adequately represented by the existing parties. Rule 24(a) 

specifically provides for intervention by right "when the applicant claims an interest relating to 

I Notably, at the Annual Town Election on May 17,2011, the following referendum 
question was on the ballot: "Shall the Town's elected representatives in the General Court, 
Senator Bruce E. Tarr and Representative Bradford Hill, be directed to promptly secure passage 
of a Special Act to replace the Feoffees of the Ipswich Grammar School with a rotating, 
pUblicly-appointed board of trustees in order to provide a more appropriate degree of openness, 
accountability and public oversight, with such Special Act to be in the form approved as Article 
12 at the 2011 Annual Town Meeting or as previously approved as Article 23 at the 2009 Annual 
Town?" The town voted overwhelmingly (approximately 90%) in favor of requesting this 
special legislative action, which is currently pending before the Massachusetts Legislature. 
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the property or transaction which is the snbject of the action and he is so situated that the 

disposition of the action may as a practical matter impair or impede his ability to protect that 

interest, unless the applicant's interest in adequately represented by existing parties." 

15. In agreeing to the sale of Little Neck by the Feoffees as currently constituted, 

without appropriate public discourse, and abandoning their arguments against the sale and 

reasonable deviation of the Trust, the School Defendants are not adequately representing the 

interest of the Interveners in this action. See, e.g., Massachusetts Federation of Teachers v. 

School Committee of Chelsea, 409 Mass. 203, 207-08 (1991) (denying motion to intervene 

where the objective of the applicant parent group was still represented by the school committee 

in the litigation: "Although the school committee members may be motivated by somewhat 

different concerns in pursuing this goal, a different motive in pursuing the same ultimate goal 

does not constitute inadequate representation, as long as the party demonstrates the intent to 

litigate vigorously.") (emphasis added).2 

16. Accordingly, the Interveners must represent their own interest in this action, 

because otherwise their ability to protect that interest will be impaired or impeded as a practical 

matter. See Mass. R. Civ. P. 24(a). 

17. The fact that the Interveners' interest is not being adequately represented is 

evident from the proposed settlement itself. For example, if the proposed sale of Little Neck 

were approved, then the average household in Ipswich would be required to pay approximately 

$67 more per year to support the increase in the year-round residences on Little Neck, with no 

2 In addition, the School Defendants do not adequately represent the interest of 
Interveners Jacqueline and Jonathan Phypers, whose children attend the Ipswich Public Schools 
but who are not residents of Ipswich and thus had no vote in the election of the Ipswich School 
Committee members. As such, the interest of Mr. and Mrs. Phypers and their children is special 
and distinct from that ofIpswich citizens. 

-5-

0103 



additional benefit. And this analysis assumes that the real estate tax generated by Little Neck 

would remain flat, when in fact it would likely decrease. Stated differently, retaining the 

seasonal restriction on Little Neck is worth more to the town and its schools than the income 

from the proposed sale proceeds. 

18. The apparent failure by the School Defendants to analyze the impact of increasing 

the number of year-round residences on Little Neck, even though this issue had been raised in 

the amicus brief, illustrates how their representation of the Interveners is inadequate and why the 

motion to intervene should be granted. 

VI. THE INTERVENERS HAVE STANDING 

19. Any argument that the Interveners lack standing would be unavailing. Their 

standing is the same as that of the School Defendants. 

20. Although the Attorney General argues that she has exclusive standing to represent 

the public interest in the Trust,3 the Attorney General waived this exclusivity by allowing the 

School Defendants to appear in this action. More particularly, the Attorney General permitted 

the School Defendants to (a) oppose Plaintiffs' request for reasonable deviation and the sale of 

Little Neck, and (b) file and pursue a counterclaim for the removal and reorganization of the 

Feoffees. These are the same positions that the Interveners seek to take in this action - their aim 

is to carry the baton that the School Defendants recently (and surprisingly) dropped. 

21. Having opened the door to the School Defendants, without questioning their 

standing, the Attorney General cannot now close that door to the Interveners who are attempting 

to do nothing more than continue to protect the very interest and pursue the very claim that the 

3 The Attorney General provided the Interveners' counsel with a copy of her opposition 
to the motion to intervene by electronic mail on Thursday, December 22, 2011. As of this filing, 
the Interveners' counsel has not received a response from any other existing party. 
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Attorney General apparently deemed worthy of protection and pursuit by the School Defendants 

in the first place. 

22. The question of standing should not be separated from the question of 

intervention, but is instead folded within it. If the Court finds that the interest of the Interveners 

is not adequately represented and that they have a right to intervene, then it must also find that 

they have standing. 

VII. THE MOTION TO INTERVENEJS TIMELY 

23. The Interveners acted as soon as it became apparent that their ability to protect 

their interest in this action would be impaired Of impeded. The motion to intervene was filed 

literally within minutes of the first public announcement of the proposed settlement. 

24. Indeed, it was made clear within the original motion (and again when it was fihid 

in Court) that it was intended to be a mere place-holder, and that additional time would be 

needed to expand on the argument for intervention. Since then, just three business days and a 

holiday weekend have passed. More time is still needed to further expand on the argument, to 

provide the Court with a fuller analysis of the underlying legal considerations, and to disclose 

additional applicants for intervention.4 Accordingly, the Interveners reserve their right to further 

supplement their motion, but they are sensitive to their good-faith obligation to give the existing 

parties as much notice as possible of the grounds for intervention. 

4 As noted above, the Interveners are believed to represent the majority view in town. 
With more time, it is anticipated that additional applicants will be added to the motion to 
intervene. Although this matter should not be resolved based on a popularity contest, the number 
of residents and parents opposed to the proposed settlement is telling. 
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VIII. THE lNTERVENERS WOULD HAVE AN IMMEDIATE RIGHT OF APPEAL 

25. Because this motion has been brought pursuant to Rule 24(a), concerning 

intervention by right, any denial ofthe motion would be subject to immediate appeal, before 

entry of final judgment approving the proposed settlement. See Massachusetts Federation of 

Teachers, 409 Mass. At 204 ("[T]he denial of leave to intervene functions as a final order, 

because it eliminates the intervener from the litigation. A rule allowing an applicant for 

intervention to appeal the denial of his motion only after final judgment would render his appeal 

futile.") 

26. Therefore, to the extent the Court is inclined to deny intervention and approve the 

proposed settlement without the benefit of the hearing scheduled for February 3, 2012, the 

Interveners request that they be given reasonable notice of such action prior to entry of final 

judgment. 

IX. CONCLUSION 

For the reasons stated above and in the original motion to intervene dated December 20, 

2011, the Interveners, Douglas J. DeAngelis, Catherine T.J. Howe, Jacqueline Phypers and 

Jonathan Phypers, individually and on behalf of their minor children, respectfully request that 

this Honorable Court: 

A. Grant their motion to intervene pursuant to Rule 24(a) after the scheduled hearing 

on February 3, 2012; 

B. Suspend the trial to allow the Interveners a reasonable opportunity as party 

defendants to prepare for trial; and 

C. Grant such other and further relief as is just and appropriate. 
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Dated: December 27,2011 

Respectfully submitted, 

DOUGLAS J. DeANGELIS, CATHERINE 
T.J. HOWE, JACQUELINE PHYPERS, and 
JONATHAN PHYPERS, individually and on 
behalf of their minor children, 

By their attorneys, 

/~~i~~JJr!/ ) 
Mark E. Swirba us, BBO #631650 
DAY PITNEY LLP 
One International Place 
Boston, MA 02110 
Tel: (617) 345-4600 
Fax: (617) 345-4745 
meswirbalus@daypitney.com 

CERTIFICATE OF SERVICE 

I, Mark E. Swirbalus, hereby certify that on this 27th day of December, 2011, I served a 
copy of the foregoing by hand upon counsel of record. 

Mark E. Swirba us 

NOTICE OF HEARING 

As previously noticed, a hearing on the motion to intervene is scheduled for 9:00 a.m. on 
Friday, February 3, 2012. 

Mark E. SwirbalQ 
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Iii DAY PITNEY LLP 

BOSTON CONNECT[CUT NEW JE.RSEY NEW YORK WASHINGTON, DC 
MARK E. SWIRBALUS 

Attorney at Law 

One International Place 
Boston, MA 02110 

T: (617) 345 4753 F: (617) 345 4745 
meswirbaJus@daypitney.com 

Register of Probate 
Essex County Probate and Family Court 
36 Federal Street 
Salem, MA 01970 

Attn: Caroline 

December 23,2011 

Re: Alexander B.C. Mulholland, Jr. et aI v. Attorney General 
of the Commonwealth of Massachusetts, et al. 
Essex Probate and Family Court, Docket No. ES09E0094QC 

Dear Caroline: 

As we discussed today, please mark our Motion to Intervene (filed on behalf of Douglas 
J. DeAngelis on December 20, 2011) for a hearing in this matter at 9:00 a.m. on Friday, 
February 3, 2012:. 

Please note that we anticipate supplementing the Motion to Intervene with additional 
applicants for intervention and a supporting memorandum. We will do so as soon as possible, 
serving copies on the existing parties. 

Thank you very much, and please call me if you have any questions. 

Very truly yours, 

/fl1!!fU~~ 
Mark E. Swirbalus 

cc: Johanna Saris, Assistant Attorney General (bye-mail & first class mail) 
Stephen M. Perry, Esq. (by e-rilail & first class mail) 
William H. Sheehan, !II, Esq. (bye-mail & first class mail) 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss Docket No. ES09E0094QC 

) 
ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, JAMES) 
FOLEY, ELIZABETH KILCOYNE, PATRlCK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees of the Grammar School in the Town ) 
ofIpswich, ) 

Plaintijft, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, and 
RlCHARD KORB, as he is Superintendent of 
Schools in the Town ofIpswich, 

Deftndants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------) 

AMICUS BRIEF IN OPPOSITION TO PLAINTIFFS' 
MOTION FOR PARTIAL SUMMARY JUDGMENT 

The Feoffees'ofthe Grammar School ofIpswich (the "Feoffees") have moved for partial 

summary judgment, seeking authority to sell Little Neck in deviation from the terms of a 

centuries-old trust for the benefit of the Ipswich public schools (the "Grammar School Trust" or 

"Trust"). The Ipswich School Committee and the Superintendent of Schools (the "School 

Defendants") are opposed the proposed sale of Little Neck, and accordingly they oppose the 

Feoffees' motion. 
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A large group of parents and residents ofIpswich (the "Beneficiary Group"), as the 

actual beneficiaries of the Trust, who are also opposed to the proposed sale of Little Neck, 

hereby respectfully submit this amicus brief in opposition to the Feoffees' motion.' 

This brief is broken down into two sections. lu Section I, the Beneficiary Group 

addresses why the terms of the Trust cannot be modified, why the proposed sale cannot be 

authorized, and thus why the Feoffees' motion must be denied. In Section II, the Beneficiary 

Group discusses the administration of the Trust and how best to achieve the benefit the Ipswich 

schoolchildren should be receiving. Hopefully the voice of the actual beneficiaries will help 

guide a solution that makes sense now and in the future without trampling William Payne's 

intent. His devise of Little Neck was meant to be an everlasting gift to the schools, and it can 

and should remain so. 

I. THE FEOFFEES' MOTION MUST BE DENIED 

A. Deviation From the Plain and Unambiguous Language of William Payne's 
Will that Little Neck Never Be Sold Is Not Permissible 

Before the Court can even reach the question of whether reasonable deviation would be 

appropriate, which in and of itself requires resolution of genuine issues of material fact, the 

Court must first answer the threshold question of whether reasonable deviation is permissible 

under the circumstances. It is not, as the Supreme Judicial Court held in Museum afFine Arts v. 

Beland, 432 Mass. 540 (2000). 

Like the present action, Beland involved property held in a charitable trust governed by 

the terms ofa will. Reverend William E. Wolcott died in 1911, and in his will he bequeathed 

1 As of the date of this brief, the Beneficiary Group is comprised of the 400-plus 
individuals listed on the schedule attached hereto as Exhibit A. 
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seventeen paintings to the trustees of a charitable trust known as The White Fund. ld. The 

bequest specifically reads as follows: 

3. 

Whenever the pictures or any part of them shall come into the actual 
possession of the said Trustees, they shall offer the same for purposes of 
exhibition to the Museum of Fine Arts in the City of Boston, unless they 
shall determine otherwise in accordance with the discretion confirmed on 
them in the following paragraph: 

4. 

If at the time of my decease or at any subsequent time there shall exist 
within the present limits of the city of Lawrence a public art gallery 
housed in a fire-proof building and under such management as the 
Trustees of the White Fund shall approve, the said Trustees may deposit 
the aforesaid pictures with such art gallery for purposes of exhibition. 

5. 

The ownership and control of the pictures shall be vested permanently and 
inalienably in trust nevertheless, as aforesaid, in said Trustees of the White 
Fund and their successors. 

6. 

My purpose is making this bequest is to create and gratifY a public taste 
for fine art, particularly among the people of the City of Lawrence. And I 
give to the said Trustees of the White Fund full and absolute authority in 
any contingency not fully provided for in the above stipulations to take 
such action as they judge best fitted to serve the purpose described. 

In accordance with Reverend Wolcott's bequest, the trustees offered the seventeen 

paintings to the Museum afFine Arts (the "MFA'') for exhibition. Id. The MFA was exhibiting 

only three of the paintings, however, holding the other fourteen in storage with no plans to 

exhibit them. Id. at 541-42. 

Upon learuing that the trustees wanted to sell some or all of the paintings, the MFA 

sought a declaration in Superior Court that the plain and unambiguous language of Reverend 
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Wolcott's bequest - specifically, Ills mandate that "ownership and control of the pictures shall be 

vested pennanently and inalienably in trust" - prolllbits the trustees from selling the paintings. 

ld. at 542. The MFA then moved for summary judgment based on this language. Id. 

The Attorney General, with support from the trustees, filed a cross-motion for partial 

summary judgment Id. They argued that the primary purpose of the charitable trust was not 

being satisfied and thus the bequest should be modified under the doctrine of cy pres or 

reasonable deviation, permitting the sale of the fourteen paintings not heing exhibited. ld. 

The Superior Court granted the MFA's motion, holding that the plain and unambiguous 

language of the bequest prohibits the trustees from selling the paintings. The Superior Court also 

denied the Attorney General's cross-motion, holding that a trial was needed to detennine 

whether the doctrine of cy pres or reasonable deviation permitted the sale of the fourteen non-

exhibited paintings. Id. The case was subsequently reported to the Appeals Court, and the 

Supreme Judicial Court granted direct appellate review. Id. 

The Supreme Judicial Court held that the doctrines of cy pres and reasonable deviation 

were inapplicable, and that l:!Q@ of the paintings could be sold because such a sale would be 

contrary to the plain and unambiguous language of Reverend Wolcott's will: 

[T]he provisions of the hequest are not ambiguous. .. The judge properly 
concluded that "the phrase 'permanently and inalienably' in the will 
means exactly what it says - the Trustees are to have permanent 
possession and control of the paintings" (emphasis in original). The 
bequest makes clear that the paintings may not be sold by the trustees. 

Id. at 543. It is black-letter law that reformation of wills is prohibited in Massachusetts. See 

Flarmerv v. McNamara 432 Mass. 665, 673 (2000). "Courts have no power to refonn wills. 

Hypothetical or imaginary mistakes of testators carmot be corrected. Omissions can not be 

supplied. Language carmot be modified to meet uuforeseen changes in conditions." Sanderson 

v. Norcross, 242 Mass. 43, 46 (1922) (emphasis added). 
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Though the language of William Payne's will is not quite as contemporary as Reverend 

Wolcott's will, which was drafted some 250 years later, William Payne's prohibition against a 

sale is even more direct. He devised Little Neck "unto the free scoole of Ipswich ... which is to 

bee and remain to the benefit of the said scoole of Ipswich for ever as I have formerly Intended 

and thearefore the sayd land not to be sould nor wasted." (Ex. 1 at 3.) 

In declining to apply the doctrine of cy pres or reasonable deviation, the Court in Beland 

rejected the argument that the trustees have power to sell the paintings pursuant to paragraph 6 of 

the bequest, which grants them "full and absolute authority ... to take such action as they judge 

best fitted" to achieve the charitable trust's purpose "to create and gratify a public taste for fine 

art, particularly among the people of the City of Lawrence." 432 Mass. at 542-43. While 

acknowledging that only three of the paintings were being exhibited, the Court nevertheless 

explained as follows: 

The current inability to exhibit the other fourteen paintings in Lawrence 
would not justify the application of cy pres or reasonable deviation to sell 
the paintings. A sale of the fourteen paintings would be the antithesis of 
Wolcott's intent because the sale could deprive the public of any 
opportunity to view them. There is information in the record suggesting 
that it might be possible to display some or all of the fourteen paintings at 
a galIery in Lawrence or at a fine arts center in nearby Andover. Besides 
these locations, there may be other suitable sites that are close enough to 
Lawrence to warrant loosening the geographic restrictions in the bequest 
to permit exhibition of some or all of the fourteen paintings. The record 
shows that the trustees have not made reasonable efforts to explore 
locations for exhibition. Until such efforts are made, and are shown to be 
futile, there is no need for further proceedings on the issue of whether cy 
pres would allow sale of the fourteen paintings in storage. 

Id. at 544-45 (emphasis added). 

Similarly, there is nothing in the present record suggesting that reasonable efforts have 

been made by the Feoffees to find a way to maintain Little Neck for the benefit of the Ipswich 

schools without deviating from the terms of William Payne's will, and thus reasonable deviation 
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cannot be permitted as a matter oflaw. See id. Indeed, the Feoffees do not even appear to be 

arguing that they can no longer maintaIn Little Neck for the benefit of the schools. Instead, they 

seem simply to be making the subjective - and hotly disputed - argument that selling Little Neck 

would be the "better deal." 

After having held Little Neck for 350 years, the pending dispute with the tenants, which 

represents a blip in the long history of the Grammar School Trust, is not enough to justify 

undermining the clear mandate of William Payne's will that the land never be sold. Just as the 

sale of the fourteen paintings would have been the "antithesis" of Reverend Wolcott's intent, the 

sale of Little Neck would be the "antithesis" of William Payne's intent? See id. 

William Payne's forbidding the sale of Little Neck is hardly a snbordinate term of his 

will, as the Feoffees maintain and as would be required. See O.L. c. 214, §10B ("Upon a petition 

to permit reasonable deviation from any of the subordinate terms of a charitable gift of a donor 

who has died, the court may exercise jurisdiction ... ") (emphasis added); see also Trustees of 

Dartmouth College v. City of Quincy, 357 Mass. 521,528 (1970). His wiIl has just two basic 

terms - (I) maintaIn Little Neck forever (2) for the benefit of the schools - and neither can be 

deemed subordinate to the other. 

B. Authority To Sell Little Neck Would Reguire Legislative Action 

Even if reasonable deviation were ultimately found at trial to be permissible and 

appropriate, this Court lacks the authority to grant reasonable deviation. The Grammar School 

2 Little Neck is the only parcel ofland stiIl held by the Feoffees. As discussed below in 
Section LB, all other land was sold. It may be reasonable to assume that the only reason why 
Little Neck was not sold with the other land is that the sale of Little Neck is expressly forbidden 
by the plain and unambiguous language of William Payne's will. 
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Trust is not like other charitable trusts, because its administration is wholly governed by statute. 

Accordingly, deviation would require an act of the Massachusetts legislature. 

Based on the pleadings and other documents filed in this action, the history of the 

Grammar School Trust lacks certain detail and some assumptions are being made. It seems 

clear, however, that by 1756 the Feoffees were holding a number of parcels of land - including 

Little Neck - for the benefit of the Ipswich schools, but there were questions regarding the 

powers and duties of the Feoffees? These questions were brought to the forefront by the Town's 

grant of a school farm at Chebacco to the Feoffees, because the grant did not provide the 

Feoffees with the power to appoint successors. Therefore, in a Town Meeting on January 12, 

1756, in order to avoid the "endless disputes [thatlmay arise between the Town and Feoffees," 

the following vote was taken: 

(Ex. 4.) 

Voted, that a joint application be made to the Great and General Court 
[i.e., the Massachusetts legislature 1 to obtain an Act ... fully to authorize 
and empower the present four Feoffees and such successors as they shall 
time to time appoint in their stead, together with the three eldest 
Selectmen of this town for the time being, ... to be a Committee in Trust, 
the major part of whom to order the affairs of the school land, appoint the 
schoohnaster from time to time, demand and receive and apply the income 
agreeably to the intentions of the donor. 

The legislature acted upon this application, enacting Chapter 26 of the Province Laws of 

1755-56, which effectively lald the ground rules for the Grammar School Trust. Chapter 26 

defined the ''joint committee or feoffees in trust" as being the four named individuals and their 

successors, together with the three eldest members of the Selectmen for the time being, and gave 

them "full power and authority by a majority of them to grant necessary leases of any of said 

3 This may be because the various parcels ofland being held by the Feoffees had corne 
iiom different sources, at different times, and with different conditions. 
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land not prejudicial to any lease already made, and not exceeding the term often years, to 

demand and receive said rents and annuities, and, if need be, to sue for and recover same[.]" 

(Ex. 5.) 

Chapter 26 was to expire by its own terms in ten years, and so the legislature extended it 

for twenty-one years by enacting Chapter 5 of the Province Laws of 1765-66. (Ex. 6.) Then, 

with the legislature'S enactment of Chapter 54 of the Acts of 1786, the statutory framework 

governing the powers and duties of the Feoffees became "perpetual." (Ex. 7.) 

Significantly, nothing within this perpetual statutory framework gives the Feoffees the 

power to sell the land. They are to lease the land and collect the rents for the benefit of the 

schools. Thus, in order to sell any land, the Feoffees would be required to seek special authority 

from the legislature. Tellingly, this is exactly what they had done in the past: 

• In 1835, the Feoffees applied to the legislature for authority to sell the "school 
house orchard," the "school marsh" and an interest in the "Cross farm." 

• In 1892, the Feoffees applied to the legislature for authority to sell an interest in 
"Neck Pasture" in Ipswich. 

• In 1906, the Feoffees applied to the legislature for authority to sell land in Essex. 

Copies of the statutes authorizing these sales are attached hereto as Exhibit B. 

Legislative authority was and is required by the Feoffees because a court cannot overturn 

or modii'y a statute unless it is unconstitutional. See MA Canst. Pt. 1, § XXX ("[T)he judicial 

shaIl never exercise the legislative and executive powers, or either of them: to the end it may be a 

government oflaws and not men."). The perpetual statutory framework authorizing the Feoffees 

to lease the land and collect the rents for the benefit of the schools, but not to sell the land, is not 

alleged to be unconstitutional. Nor could it be. See Uuited States v. Jin Fuey Moy, 241 U.S. 

394,401 (1916) ("A statute must be construed, if fairly possible, so as to avoid not only the 

conclusion that it is unconstitutional but also grave doubts upon that score."). 
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Indeed, it would appear that the Feoffees have never sold any land without legislative 

authority, which makes their present application for authority from this Court so out of place. 

The Feoffees' neglect to mention their prior applications to the legislature is conspicuous. 

C. Summary Judgment Would Be Inappropriate Because a Genuine Issue of 
Material Fact Exists Regarding the Fair Value of Liffle Neck 

Even ifWilJiam Payne's will were subject to reasonable deviation, and even if this Court 

were to have jurisdiction to overturn or modifY the legislative acts governing the Grammar 

School Trust, the Court nevertheless could not grant judgment for the Feoffees as a matter of law 

because a critical fact - i.e., the fair value of Little Neck, and thus the reasonableness of the 

proposed sale price - is in dispute. 

An appraiser was engaged by each of the Feoffees (LandVest), the Ipswich School 

Committee (LincoIn Property Company) and the Ipswich Finance Committee (Colliers Meredith 

& Grew), and their valuations are irreconcilable with each other and the proposed sale price. 

In their memorandum, the Feoffees rely of their appraiser's conclusion that the value of 

Little Neck is $24,500,000, which assumes that Little Neck is sold to a third-party investor who 

converts the land to a condominium ownership and resells land interests to the current tenants 

and perhaps some new buyers. (Memorandum in Support of Plaintiffs' Motion for Partial 

Summary Judgment ("PIs.' Mem.") at 18, '\l64.) In contrast, based on the somewhat similar 

assumptions that Little Neck is sold to a third party and that the tenants transfer their cottages to 

create a condominium, the appraisers for the School Committee and the Finance Committee 

conclude that the fair value of Little Neck is $31,500,000 and $32.550,000, respectively. (See 

Exs.73 & 74.) 

Whether these are even the correct assumptions, however, is an open question. For 

example, the School Committee's appraiser concludes that the aggregate value of the lots 
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(without the cottages) is $42,500,000, which is nearly identical to the Finance Committee's 

appraiser's conclusion that the aggregate value of the lots is $42,325,000. (See Exs. 73 & 74.) 

Plugging in yet another set of assumptions, the School Committee's appraiser concludes that the 

"special value" of Little Neck if sold to a hypothetical association of tenants would be 

$42.500,000, whereas the Finance Committee's appraiser concludes that the appropriate price for 

a sale to a newly-fonned cottage association would be $35,000,000. (See Exs. 73 & 74.) 

Even the report by the Feoffees' own appraiser should be seen as an indictment of the 

proposed sale price. For example, the Feoffees' appraiser notes that the assessed value of the 

lots is $40.302,600, and that the "retail" value of the lots $37,675,000, (Ex. 54 at 19 & 59.) The 

disparity between this retail value and the proposed sale price suggests that the Feoffees are 

advocating for a "wholesale" valuation. 

Without a trial and the opportunity to test these various valuations and the assumptions 

on which they are based, including whether Little Neck should be :valued at retail or wholesale, it 

is impossible to know which is correct. What is clear, though; is that the proposed sale price of 

$29,150,000 could be - and most likely is - woefully inadequate, particularly when considering 

that the escrowed rents th"t should have already gone to the schools would now be re-dedicated 

to the purchase. This would effectively reduce the price even further. Moreover, despite the 

tenants' admitted willingness to pay the "reasonable" costs of the wastewater system on Little 

Neck (Class Action Complaint and Jury Demand, Lonergan v. Foley, Essex Superior Court, 

Docket No. ESCV2006-02328 ("Tenants' Comp!.") 11 57), they would pay for none of it under 

the proposed deal. 

The difficulty of trying to appraise Little Neck as a condominium is that there are no. 

direct comparables and there is no .precedent. A simple indicator that the propose~ sale Price is 
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much too low, however, is that all of the lots on Little Neck have been assigned nearly the same 

value. The spread between the most expensive "uplt," which is located at 16 River Road and 

valued at $220,894, and the average "uplt," which is valued at $174,551, is only $46,000. (See 

Ex. 48 at Ex. G (Price List by Unit).) 

The River Road lot includes .18 acres with 171 feet of ocean frontage overlooking Castle 

Hill and Crane Beach. Its assessed value is $377,600, or SOme $157,000 more than its assigned 

value under the tenus of the proposed sale, and the total assessed value of the lot and cottage is 

$508,800. (See Ex. 54 at 17.) What this means is that the owner could, immediately after 

consummation of the proposed sale, sell this property for a very substantial profit. Even the 

owners of the least expensive lots could enjoy a substantial profit. 

The Feoffees acknowledge and attempt to justify this windfall to the tenants by.arguing 

that "every sound business decision has an element of benefit for each party to the transaction." 

(PIs.' Mem. at 33.) The benefit for the tenants is obvious, but the benefit for the actual 

beneficiaries of the Trust is harder to see. TO the extent the argument goes that the schools could 

finally start to receive some benefit from the Grammar School Trust, after years of nothing, that 

simply is not good enough. 

The windfall that would be enjoyed by the tenants highlights one of the Beneficiary 

Group's primary frustrations. The Trust was established for the benefit of the schools, and yet 

the interests of the tenants seem to be the controlling consideration. For many decades the 

tenants paid ultra-low rents, to the detriment of the schools, and when the Feoffees fina!1y tried 

to bring the rents in line with fair rental values, the tenants filed suit in Superior Court. Because 

of that litigation, it has now been years since the Feoffees have made any distributions 

whatsoever for the schools, and the Feoffees' proposed solution is to sell Little Neck to the 
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tenants for a price that may be far below fair value. The tenants would once again be the 

winners, and the schoolchildren ofIpswich would once again be the losers. 

D. The Proposed Sale Is Short-Sighted, Failing to Take the Long-Term Interests 
of the Schools Into Consideration 

The lack of distributions from the Feoffees for the benefit of the schools has obviously 

been damaging. As reported in the Ipswich Chronicle, and as the Beneficiary Group is fully 

aware, teaching and library positions have been eliminated; specialty classes have been cut; and 

individual class sizes have grown beyond an acceptable level. See Jane Dooley, Schools juggle 

to offset cuts, Ipswich ehron., Sept. 1,2010. At the risk of hyperbole, the Beneficiary Group's 

sentiment is that the tenants have been holding the schoolchildren ofIpswich hostage, using their 

squatters' leverage to force a sale of Little Neck. 

While the prospect of the schools' receiving some distribution may be appealing, the 

question is whether breaking the stalemate between the tenants and the Feoffees and realizing a 

degree of immediate relief is worth the long-term price of doing so. For the Beneficiary Group, 

the answer is unequivocally "no." 4 

With the aid of pro formas that were prepared by their accountant, the Feoffees map the 

distributions that might be made over the next five years (2011 through 2015) ifthe proposed 

sale were authorized, as compared with the lesser distributions that might be made over the same 

period if there were no such sale. (See Exs. 55-58.) There are two flaws with this approach. 

First, given that the Trust has existed for more than 350 years, and given the expectation 

that it will continue for another 350 years and beyond, pinning the decision of whether or not to 

4 The benefit received by the schools has been relatively minimal historically (literally 
nothing recently), and so aJthough the Feoffees characterize a failure to authorize the proposed 
sale as "economically disastrous in the short term [because] there will be no money available for 
distribution to the beneficiary in the next five years" (pIs.' Mem. at 33), it would really just be a 
continuation of the status quo. 
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sell Little Neck on the performance of the "asset" over a five-year period should be seen as 

remarkably superficial. It is difficult to imagine this Court's concluding that deviation is 

indispntably reasonable based on such a small sample size. In fact, the Feoffees' use of such a 

small sample is surely indicative of what the larger sample would show. 

The short-sightedness of the proposed sale is apparent from the Feoffees' own analysis. 

For example, although the Feoffees argue that authorization of the proposal sale would create an 

endowment fund of approximately $22,000,000 tbat would generate income of approximately 

$1,000,000 per year (pIs.' Mem. at 4), this projected income does not account for any capital 

reinvestment to ensure that the corpus keeps pace with inflation. Without this kind of capital 

reinvestment, which would obviously lower the amount of distributable income, the relative 

value of the principal and the income it could generate would decrease year after year. 

Moreover, distributable income of $1,000,000 per year would pale in comparison to the 

$1,803,600 in gross rental income or the $1,428,035 in net operating income that Little Neck 

would generate, according to the Feoffees' appraiser, if the tenants were paying an average year­

round rental rate of$IO,800 per year. (See Ex. 54 at 63.) The Finance Committee's appraiser 

similarly finds that the total rental value of the lots is $1,79&,813. (Ex. 74.) And assuming the 

rent would continue to rise with the market, the disparity between rental-based income and the 

distributable income from a fixed endowment fund would grow only larger over time. 

Second, real estate is permanent, whereas investment accounts arenol. The Feoffees 

concede that an investment account would be subject to investor risk. Although the Feoffees 

describe this as the only risk (pIs: Mem. at 32) ("The only risk is investment risk ... "), the 

actoal history of the Grammar School Trust teaches otherwise. For example, when the Feoffees 

were authorized by the legislatore to sell the other parcels ofland in 1835, 1892 and 1906 (see 
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discussion supra at §I.B), they were required to invest the proceeds for the benefit ofthe schools, 

with the income from the investments applied to the schools. Those investments, however, 

apparently no longer exist. 

The 1835 statute expressly provides as follows: 

That the said feofees shall invest the net proceeds of said lands, in the 
stock or stocks of some incorporated bank or banks, or put the same out 
upon interest in mortgage on real estate, or loan the same to any 
incorporated town or city in this Commonwealth; and that they be 
authorized to collect, and again to invest the same, as aforesaid, when and 
so often as the said feofees, or a major part of them, shall deem it to be 
most advantageous for said school, and they shall apply the income 
thereof, exclusively to the uses appointed by the original donors, and 
agreeably to an act incorporating certain persons as feofees of said school, 
and for regulating the same, passed in the year of our Lord one thousand 
seven hundred and sixty-five, and which was made perpetual by an act 
passed on the fourteenth day of February, in the year of our Lord one 
thousand seven hundred and eighty-seven. 

The 1892 statute similarly provides that: 

Said feoffees may deposit the net proceeds of such sale in any savings 
bank in this Commonwealth, or may invest the same in any secnrities in 
which such savings banks are now or may hereafter be authorized to invest 
their deposits, the income thereof to be used for the support of said 
grammar school, agreeable to an act incorporating certain persons as 
feoffees of said school and for regulating the same, passed in the year 
seventeen hundred and sixty-five and made perpetual by an act passed on 
the fourteenth day of February in the year seventeen hundred and eighty­
seven. 

The 1906 statnte contains the same requirement: 

Said feoffees may deposit the net proceeds of such sale in any savings 
bank in this Commonwealth, or may invest the same in any securities in 
which such savings banks are now or may hereafter be authorized to invest 
their deposits, the income thereof to be used for the support of said 
gratirmar school, agreeably to an act incorporating certain persons as 
feoffees of said school and for regulating the same, passed in the year 
seventeen hundred and sixty-five and made perpetual by an act passed on 
the fourteenth day of February in the year seventeen hundred and eighty­
seven. 

(See Ex. B) (attached hereto). 
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Despite these legislative directives, the only remaining asset of the Trust is believed to be 

Little Neck and whatever income it produces. The lesson is that, unlike an investment account, 

real estate cannot simply vanish. 

E. Authorization ofthe Proposed Sale Would Place Additional Burdens on the 
Town That Have Been Neither Disclosed Nor Analyzed 

In a letter to the Court from the Ipswich Planning Board, attached hereto as Exhibit C, the 

Planning Board discusses the undisclosed problems that could be caused by the sale of Little 

Neck. Specifically, conversion of Little Neck to a condominium that permits year-round 

residence for all unit owners would place additional stress on the Town's natural resources, 

munlcipal services, infrastructure, fiscal condition, and traffic and pedestrian safety. To permit 

the proposed sale to go forward without an analysis of these problems could be disastrous. 

The root of the problems is easy to explain. At present, Little Neck consists of24 year-

round residences and 143 seasonal residences. If all of these residences become year-round, then 

that would translate to 346 new year-round residents of the Town (based on Ipswich's average 

household size of2.42 individuals), which would represent a 2.7% rise in the population (based 

on Ipswich's household population of 12,785). (See http://www.factfinder.census.gov.) 

The impact on the school system would be profound. The school population in Ipswich 

is 2,122 students, or an average of 0.4 students per household (based on 5,290 occupied housing 

unlts in Ipswich) (see iQ). Therefore, statistically, an additional 143 year-round residences on 

Little Neck would mean an additional 57 students being placed into the school system, which 

would represent a 2.7% rise in the school population, and which in turn would reqnire more 

books, more teachers, and possibly a new school building. At the same time, the property tax 

collected for Little Neck, based on the assessed value of the land and buildings, would decrease. 

As the Feof'fees explain iD il1~;X memorandum, the tenants are currently taxed on the overall 
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assessed value of$56,567,000 pursuant to G.L. c. 59, § 2B, which is a "legal fiction" that is 

advantageous to the Town because this statute allows the Town to tax Little Neck as if it were 

210 individual lots and not one lot. (PIs.' Mem. at 26 & n.6.) If Little Neck were no longer held 

in the Trust, then this statnte would no longer apply, meaning that the tenants could seek an 

abatement of their property taxes to conform with the purchase price of$29,150,000. In other 

words, at a time when additional taxes would be needed to support the increased population of 

the schools and all of the attendant costs, the Town's property tax revenue would actnally go 

down, and dramatically so. 

Simply put, authorization of the proposed sale could have a significant negative impact 

on the Town, and it could cause the exact oPJ>Osite of the purported boon for the school system 

on which the Feoffees base their argument. 

H. BECAUSE LITTLE NECK IS A PUBLIC ASSET, THE ADMINISTRATION 
OF THE TRUST SHOULD BE A PUBLIC FUNCTION 

As the last point illustrates, decisions regarding the Grammar School Trust's 

administration touch the entire Town oflpswich. For this reason, those decisions should be 

transparent and subject to public accountability. What this means, in short, is thaf a change is 

needed. The various allegations made against the Feoffees underscore the need for change. 

In their Complaint in the Essex Superior Court action, the tenants allege as follows: 

28. Notwithstanding the clear and unequivocal mandate of the 
referenced Acts, as to who shall and must constitnte the Feoffees, no 
members of the Town of Ipswich Board of Selectmen have acted as 
Feoffees, according to the Town (of [sic] Ipswich Committee on Feoffees, 
for over 80 years. 

29. Upon information and belief, Defendants Foley, Foote, 
Mulholland and Whiston have failed to maintain accurate and complete 
records of their activities and finances, as Feoffees. . 

30. Upon information and belief, prior to 2001, Defendants Foley, 
Foote, Mulholland and Whiston failed and refused to either file a State or 
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Federal tax return, as Feoffees, or to file a "Form PC" with the 
Commonwealth of Massachusetts Attorney General's Division of Public 
Charities. 

31. Upon information and belief, in 2001, the Massachusetts 
Attorney General's Division of Public Charities compelled Defendants 
Foley, Foote, Mulholland and Wblston to properly file tax returns and to 
file Form PC's, for prior years and in each year going forward. 

32. On September 25, 2006, at Plaintiffs' urging, Defendants 
Kilcoyne, McNally and Rauscher, as the three longest serving Selectmen, 
asserted and declared at a Board of Selectmen's meeting that they were 
lawful members of the Feoffees and going forward they would so act. 

33. Notwithstanding the efforts of Defendants Kilcoyne, McNally 
and Rauscher to act as Feoffees, Defendants Foley, Foote, Mulholland and 
Whiston have refused to meet, in a lawfully constituted session, with 
Defendants Kilcoyne, McNally and Rauscher and have refused to conduct 
the business of the Feoffees, inclusive of the participation of Defendants 
Kilcoyne, McNally and Rauscher. 

(Tenants' Compi. ~~ 28-33.) 

In their Counterclaim in this action, the School Defendants allege as follows: 

4. Under the existing governance structure for the Trust, the four 
Privately-appointed Feoffees serve unlimited terms and select and appoint 
their successors privately. There are no bylaws and no other 
comprehensive governance documents or rules. 

5. The School Defendants submit that due to evolved 
circumstances over the years and the Privately-appointed Feoffees' failtire 
to fulfill reasonable expectations, a comprehensive revised governance 
and administrative structure is in the best interest of the charitable purpose 
of the Trust. 

6. The current governance and administrative structure of the 
Trust is inadequate and there is good cause to revise it. 

7. For many years, the rents charged by the Feoffees to Little 
Neck residents have been less than fair market levels, resulting in 
distributions in support of the Ipswich Public Schools that were less than 
fair market rents would have provided. 

8. In recent years, disputes with Little Neck residents regarding 
rents and charges and with contractors involved with the installation of a 
sewer system have resulted in a total absence of distributions in support of 
the Ipswich Public Schools. 
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9. The Privately-appointed Feoffees have conducted Trust 
business, both directly and through a Limited Liability Company (LLC), 
in private, without transparency and public accountability. . 

10. The Privately-appointed Feoffees have failed to make all 
necessary and appropriate governmental filings in a timely manner. 

11. A modernized Trust governance and administrative structure 
has been the subject of several years of careful consideration, analysis, and 
review by the School Defendants, by other Town of Ipswich governmental 
bodies, and by Ipswich residents. The Trust governance and 
administrative structure has been the subject of numerous public meetings 
and public hearings of the School Committee and its subcommittees, the 
Ipswich Board of Selectmen, the Ipswich Finance Committee, joint Tri­
Board meetings of these three governmental bodies, a Town Committee 
on the Feoffees, and the two most recent sessions of the Ipswich Town 
Meeting. The Trust governance and administrative structure has been the 
subject of numerous meetings and discussion with the Privately-appointed 
Feoffees and counsel for the Feoffees. 

(Counterclaim ofIpswich School Committee and Richard Korb, Ipswich Superintendent of 

Schools ("Countercl.") ~~ 4-11.) 

From the Beneficiary Group's perspective, determining whether the current difficulties 

facing the Trust are the Feoffees' fault, as the tenants and the School Defendants contend, is less 

important than trying to solve the difficulties and ensuring they are not repeated. To that end, the 

Beneficiary Group supports the School Defendants' proposal (a) regarding the eligibility criteria 

for service as a Feoffee to eliminate the possibility of additional conflicts of interest, and (b) that 

all seven Feoffees be appointed for three-year terms by governmental bodies of the Town of 

Ipswich: two by the School Committee; two by the Board of Selectmen; two by the Finance 

Committee; and one by the Town Meeting. C!!L at ~ 12.a & b.) 

Immediately reworking the make-up of the Feoffees in this way, which contemplates the 

removal of the privately-appointed lifetime Feoffees, would presumably make a sensible 

resolution of the Essex Superior Court action more attainable, given that they alone seem to be 

the target of the tenants' hostility. It would also allow duly-appointed representatives of the 
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Town to make ilie decisions affecting ilie Town in general and its schools in particular, decisions 

for which iliese representatives would be accountable. There is no reason why reformation ofilie 

Trust must be bundled wiili ilie sale of Little Neck. 

Notably, William Payne did not actually devise Little Neck to ilie Feoffees. He devised 

Little Neck "unto ilie free scoole ofIpswich," a fact iliat was codified when ilie legislature 

passed Chapter 26 ofilie Province Laws of 1755-56, providing iliat "the lands, grants, rents and 

annuities ... belong to said school[.]" (See Exs. 1 & 5.) In oilier words, Little Neck was always 

meant and understood to be a public asset, and its administration should be a public function. 5 

Ultimately, if administered properly to supplement ilie school budget, the income derived 

from Little Neck will allow Ipswich schools to be among the best in the Commonwealili for 

countless generations to come. Fostering ilie highest standards of learning was undoubtedly 

William Payne's vision in devising Little Neck, and realizing iliat vision is the Beneficiary 

Group's driving concern. 

Expanding on this last point,ilie Trust's income must be used to supplement ilie school 

budget ifilie schoolchildren are to benefit from ilie Trust. Stated differently, if the income is 

simply absorbed into ilie school budget and used as a crutch to avoid normal Proposition 2 Y:z 

overrides iliat oilier communities in ilie Commonwealili must approve, ilien ilie result would be 

lower taxes (i.e., a lower property tax mil rate) wiiliout necessarily better schools, which would 

5 Because Little Neck was a gift or conveyance to ilie Town, rather ilian to the Feoffees, 
members of ilie Beneficiary Group would have standing to file a "ten-taxpayer" suit pursuant to 
G.L. c. 214, § 3(11). They have not sought to do so, however, because ilieir hope is iliat the 
proper solution can be fonod wiiliout more litigation. They would also having standing to 
intervene in this action pursuant to Rule 24 ifilie School Defendants were to succumb to the 
Feoffees' pressure to sell Little Neck, because ilie School Defendants would no longer be 
adequately representing ilie beneficiaries' interests. The Beneficiary Group hereby reserves its 
right to seek intervention in iliat event. 
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make the taxpayers ofIpswich the de facto beneficiaries. That was not William Payne's intent. 

Better schools and a better education - rather than cheaper schools and a cheaper 

education - are the mandate. The Beneficiary Group submits that the ouly way to fulfill this 

mandate is to allow the Feoffees, restructured in the manner described above with public 

participation and accountability, to have some measure of control over how the income from the 

Trust is applied to the schools. In this regard, the Beneficiary Group's viewpoint differs from 

that of the School Defendants, who propose that "[t]he educational uses of the distributed funds 

shall be determined by the Ipswich School Committee, with prefereuce when feasible for 

supplemental enrichment programs and uses that provide education enhancemeut for Ipswich 

public school students." (Countercl. Ex. A at § 3.) A standard that requires the Trust's income 

to be used to enhance the schools only "when feasible" is simply too weak and would 

inappropriately allow for discretion in the application pfWilliam Payne's non-discretionary 

charge that Little Neck be held and maintained for the benefit of the schools forever. 

Respectfully submitted, 

DOUGLAS J. DeANGELIS, on behalf of the 
Beneficiary Group, 

Dated: January 27, 2011 

By his attorneys, 

Mark E. Swirb us,BBO #631650 
Alex AspiB.zo, BBO #676608 
DAY PITNEY LLP 
One International Place 
Boston, MA 02110 
Tel: (617) 345-4600 
Fax: (617) 345-4745 
meswirbalus@daypitney.com 
aaspiazu@daypitney.com 
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CERTIFICATE OF SERVICE 

I, Mark E. Swirbalus, hereby certify that on this 27th day of Jaouary, 2011, I served a 
copy of the foregoing by electronic aod regular mail upon the following: 

William H. Sheeh;m, III 
MacLeao Holloway Doherty 
Ardiffe & Morse 
8 Essex Center Drive 
Peabody, MA 01960 

Richard C. Allen 
Donna M. Brewer 
Casner & Edwards, LLP 
303 Congress Street 
Boston, MA 02210 

Johanna Soris 
Commonwealth of Massachusetts 
Office of the Attorney General 
Public Charities Division 
One Ashburton Place 
Bostou, MA 02108 

Mark E. Swirbalus 
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1 Ac~am 

··14 I 

l Kuh 
'Ancell 

1 IAmy 
1RIArr Orroth 
1 IAndrea Della Valle 

- 2 I Camilo Adams 
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i 
, Brown 

I . Rand 

-29 Anne i 
, Rybicki 

31 AnnEl Ward 

37 'Arthur Ross 

I----~~~~ I 

- 41 i Tragert 
d? '8eth C Connor 

. ,Evitts 
Betsv 

, Frost 
46 I Betsy 
471 Bill Dunloo 
481 Bill Gallant 

L-_~~ 

Beneficiary Group 

I~Dr 
10 ,Rd 

145 Essex Rd 
16 I Rd 
13 New Mill Place 
144 Argil\a Rd 
1140T j Rd 
186 T I I Rd 
122 High Street 
171 1\ St 
116 I ,Rd 
152 Central Street 

I ,...i,eam, Way· 
42 North Main St 
16 Heard Dr 
100 High St 
36 WaterSt 
166 Argilla Rd 
18 Turkey Shore Rd 
7 IRd 
81 I Dr 

,1 :stes St 
21 Little Neck Rd 

Argilla Rd 
133 Argilla Rd 
1401 ( i I Drive #42 
:52 : Rd 
!6 I Green 
'1 ( ; SIre"t 
16/ lAve 
142 Skytop Rd 
13 I Rd 

'Way 
fown Farm Rd 
lerrick Dr 

I Old IRd 
,Way 

,wornell Rd 
13 IRd 
17 Fourth Street 

I in school 

~ 

........ -_.-- ... ; 

... 

. 

2 

1 
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IName 
51 B1aire 
52 lob 
53 lob 

Baugh 
Teeling 

I:5rian Baise 
i Parro 

I Lee West 
Laing 

61 Bruno Hupin 
OL "aleD 

i I Eagan 
I Doran 

00 ,-,ari Nylen 

E 
E I Briggs Style 

Carrie Wnnrl ,,,If 
71 Car i 

Petrie 
I Robie 

75 Savoie 
71 TJ Howe 

.7: I ( 

71 Cathy Haag 
lailey 

80 
81 Parra 
82 ."nanes Doran 
8, 
8' Trainer 
8t Charlie Allen 
86 I, Dian 
87 I, Eliot 

I ,Marsh 
89 Chris r 

Parker 
91 lris' 
~L i 

i 
~: I Krause 

, Baker 
.( 

~: 'Fay 
11 'MurraY 

Beneficiary Group 

86 County Rd 
, Rd 

18T ,Rd 

, Knoll 
Turkey Shore Rd 

18 lAve 
38 ArQilia Rd 
12 Argilla Rd 
I Woods Lane 

34 ,Ave 
I Way 

I Park 
: Rd 

12 Linden St 
28 Clark Rd 

! 16 Turkey Shore Rd 
!33 Upper River Rd 
11 Spillers Lane 

, (lIe i Rd 
Turkey Shore Rd 

Rd 
10 I 'St 
1! Town Farm Rd 
4' -St 

MileLn 
12 Argilla Rd 
2 ,Ln 
191 ,#2 
29 North Main S! 
26T.IIRd 
275 Argilia Rd 
3 High S! 
15i Rd 

19 ! Rd 
1 Nags Head Road 
7 ' P ,intRd 
52 County Street 
21 i 3treet 
20 Herrick Dr 

. Woods 
fur(ey Shore Rd 
,ig St 

I Rd 
37 St 

# i I in school System 

. - -.... ---1-·_· ...... - ... 

3 

2 

........ ······2 

2 
2 

2 
2 

3 

:2 
2 

----1-.----.. . .... , ., - -r 
2 
2 

2 
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Beneficiary Group 

Name Address # children in school slste'I'_ 
101 Christopher Sammartano 42 North Main St 
102 Claire Twomey Sabbagh 51 Turkey Shore Rd 1 
103 Clark Ziegler 10 Woods Lane· 

- ·· .. ·---i 
1 

104 Cliff Adams 
---

5 Pine St -----
105 Cliff Whynott 18 Appleton Park 
106 Coco McCabe 25 Newmarch St 
107 Colin Paget 95 Central St ? ------, 
108 Connie Johnson Hambley 52 Warehouse Lane, Rowley _.1 
109 Constance McCausland 45 High St 
110 Constance Millard 14 Woods Ln 2 -
111 Courtney Cummins 23 Pleasant St -- I----
112 Curt Sprouse 19 Waldingfield Rd 2 
113 Cynthia Bingham 34 Mulholland Dr 
~thia Ingelfinger 187 Argilla Rd 1 
1 nthia Richmond 47 Clark Rd 
116 n Clapp 2 Lakemans Ln -~ 
117 Dan McConmick 1 Beechwood Rd 1----
118 Dan Poranskr------------ 53 Farley Ave----- . .... .. ,- , .. , ...... _ ... 
119 Dana Bailey 19 Town Farm Rd 

-----------------""7 
1 

120 Dana Beauvais 48 North Main St 3 - .. -----_ .. -
121 Dana Sigall 17 SummerSt 
122 Danyelle Desjardins 26 Turkey Shore Rd ·3 
123 David Comprosky 12 Edge St 

, 

124 David Kneedler 2 Courtland Way _ ---'---'---
125 David Lawrence 11 High Street ---' .. 
126 David Mooradd 106 Central St 
127 David Morrow . 3 Courtland Way 
128 David Reibel 11 South Village Green ----
129 David Russell 9 Prescott Rd ---------
130 David Smith 3 Venmette Ct 
131 David Sulkin 8 Meadowview Lane 
132 David Voei 21 Newmarch St . 
133 Dawn Woolfolk 94 Town Farm Rd 3 
134 DebiWelling· 4 Poplar Street -
135 Deborah Blagg 6 Agawam Ave 
136 Deborah Chandler 14 Pleasant St 2 
137 Deborah Clapp 2 Laker'nans Ln 
138 Deborah Fowler-Wheaton 3 River Ct 
139 Deborah Lindahl 3 Meadowview Ln- - -

140 Deborah Logan 197 County Rd 1 
141 Deborah Williams 14 Newmarch St 

.. _------ ------------.. _----------
142 Deerin babb-brott _ ~i-":'.'!!ll!:'!_~L 
143 Denise Lejeune 

----------_ .. .,._-"---------, .. _-- ... _._ .. _. 
33 Birch Ln 

144 Denise Morrow 3 Courtland Way 1 
145 Dennis Keenan 17 Nabbys Point Rd 
146 Dennis Shaughnessy 92 OldRight Rd 1 
147 Diana Somers 4 Cottage Street 2 ----- --------
148 Diane Arsenault 1.8 Upper River Rd 

1-'-' 
-2 

149 Diane Cote 17 MeadowView Ln 
-.-.-

150 Diane Gallant 9 Domell Rd 
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Beneficiary Group 

1------;;1'" 5; ·1cf.'~ Mayo 180 Argilla Rd 
152 Diane ~01 i Drive #42 
153 ~ 13ScottHiliRd 
154 Diane Young 16 Woods Lane 
155 Dianne Uillon 16 r St 

# , in school system . 

2 

1 
1--~~56~'ianne IM~~~R'd~ _________ ~ _____________ ~1 

;7 'irk ,6 Old : Rd 
58 'olores Gurley 12 Little Neck Rd 

159 ~~~~ns' ____ -E35~'C~ouu~n!'S=t#~1~ ____ -r __________ ~ 
Dona ~ig"n 1 Hood FarmHd . 
Donald Della Valle .2 High ;treet 
Donald lAve 

163 Donna Adams 5 Pine St 
1641Donna 23 Ocean Dr 
165 Donna . i 18. . I Park 
166 Dorothy ;15. Rd 

_ .. __ .. 167 Dorothy 198 Argilla Rd 
168 Doug -urkey'Shore Rd 
1691E. I Guay leard Dr 
170lEd Irgilla Rd 
171 I Edith I 115 • Street 
172 I Falis 126 T, I I Rd 
173 110~Terrace 
174 IWAro Porter Eagan 138 Argilla Rd 
1751 Eileen 11 Hear< Dr 
1761Eileen 117, Rd 
177 lane Lee 110 Woods Lane 
178 I Hickey 19 : St 
79 137 East Street 
8C 153 Town Carm Rd 
81 urray 137 , St 

182 I 17 Ipswich Woods Dr 
1831Ella Young lOB, Ave 
1841Ellen 128' Lane 

. 1851Ellen Maher 18: Rd 
186 I Eloise Bebout 137B ,Ave 
1871 Elton 145 High S: . 
1881Emilie nol 198 High S' 

: Jacklin 
1, IEric I 
1921Erik i 

----.. 931Erika liaster 
941 Erika ,onder 
951Ernesl niMIi 

1961Farrah)t 
1971 Flutura Lecaj 
1981Frank hertz 
1991franz I 
20C I Kernan 

15 Abbott Ln 
132 ,Rd 
11 Stage Hill Rd 

1~2 . ;~i5i'---
,Colby Rd 
, Safford Lane 

11 ,NeckRd 
17 Soffron Lane 
150 North Main St 
1187 Argilla Rd 
17 Allen Ln 

? 

. . 2 

. 

? 

. 

.... ----- ...... . .... ~ 
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Beneficiary Group 

Name Address # children in school ~~~ 
.~---

201 Gail Maclachlan 17 Summer St . -
202 Gail Surpitski 326 Linebrook Rd --
203 Geoffrey Rogers 22 Pineswamp Rd 
204 George Alger 9 Mineral St --
205 George Bento 49 East St 
206 George Gray 3 Brentwood Way 
207 George Koshivas 16 Heard Dr 
208 George Moutevelis 4 Ward Street 
209 George Sherwood 225 Argilla Rd 
210 Geraldine Alger 9 Mineral St -
211 Geraldine Rogers 22 Pineswamp Rd 
212 Gerry Mcmorrow 35 Newbury Rd --213 Glen Kimmel 28 Brownville Ave 
214 Glenn Gayton 141 Linebrook Road 
215 Glenn Hazelton 4 Old Ipswich Way 1 
216 Glenn Henderson 12 Masconomet Rd 
217 Greg Parent .1. Jeffr~Y~H'!.ck_f<<!. _____ ._ ---- -.. -.. --.-.,~ -... _. -'.-. . _.- - -_.- - -_ . _. . _ .. . .-. 
218 Greg Stanicek 4 Fox Run Rd 1 ----_. --
219 Harvey Schwartz 11 Marshview Rd -
220 Heather Ginolfi 41 Lakemans lane 2 
221 Heather Pillis 1 Mulholland Dr 2 

Heather Spinetti 90 Old Right Rd 
---" 

222 2 
223 Heather Waters 9 Lillian Dr 
224 Heidi Kent 94 Haverhill St, Rowley 1 
225 Heidi Paek 177 Linebrook Rd 2 
226 Helen Parker 235 Argilla Rd 
227 Hope Wigglesworth 15 Ipswich Woods Dr 
228 Howard lewis 14 Perley Ave 
229 Hugh Lockhart 15 Summer Street 
230 Ian Burt 25B Turkey Shore Rd 
231 llir Lecaj 7 Soffron Lane 1 
232 Ingrid Johnson 39 BoxfordRd --
233 Ingrid Miles 58 North Main St 
234 J. Bradley Schell 29 High Street 
235 Jacob Kelly 16 Masconomet Rd .-. __ .-
236 Jacob Stone 28 Linebrook Rd 
237 Jacqueline Cordima 31 Heartbreak Rd 
238 Jacqueline Marlier 9 Mile Lane 2 ------
239 Jacqueline Phypers 444 Main St, Rowley 
240 James Angell 44 Argilla Rd 
241 James Beauvais 20 Mineral Street ---
242 James Coughlin 20 Bush Hill Rd --- - . -- .. -_ .. - ,.- ,- -~ .. ... , .. _-- .,. 
243 James Cummins 23 Pleasant St .-
244 James Fanning 140 Topsfield Rd 
245 James Guay 23 Heard Dr 

. 1-. 
2 

246 James Hayward 126 Argilla Rd 
._ ... -----!--

247 James Henderson 2 Northgate Rd 
248 James Hickey 9 Wainwright St 
249 James Keman 20 Plains Rd 2 
250 James Martel 13 Brown St 
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IName 
251 IJames 
15: Ijames O'Kelly 

I' Lee I 
IL 

: Foote 
257 
2581Jason Wertz 
2591Jay 
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:eff Blizard 
?R' .IAff 

?R, .I"ff Silva 
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7; i' Greco 7, i 

7' I 
27 . v\"onnell 
27 I' Parra 

enny I 

,Mayo' 
280 Jessie Harvey I 
281 ,Jessie Reid 
282 Jill Gleim 

Beneficiary Group 

11 ,Lane 
17 Darnell Rd 
12 Ln 
1112 ,Rd 
120 Edge St 
17 River Coue 
17 Sand Pebble. Rd 
119 Turkey Shore Rd 
119 ,Park 
149 : Rd 
l2 'Place 
: Fox Run Rd 

144 B ,Ave 
19 Herrick Dr 
115 Spillers Lane 
123 TUlkey Shore Rd 

i~:oX ,un R~St- .------
118 Ave 
44 s" . St 
3! County St. #3 

Eas ,t 
St, Rowley 

:8 I ,Ave 
122 Greens Point Rd 
11 Mile Ln 
1 Nags Head Road 
117 High St 12A 
180 Argilla Rd 
5 Grant Ct 
3 South Village Green 
183 Argilla Rd 
43 ,Neck Rd 

284 Jim Berry 142 County Rd 
,Haag 10 'St 

286 ,Jim Patrick 2 Old Rd 

# I in school system 

. 

2 
2 

2 

3 
1 

3 
2 

. 2 

. ? 

287 :Joan 22 Howe St 2 
22 loan~~'~ ______ ~~1~Map~lle'~,Aw~e~~ ______ -r ______________ ~ 
~ 4,' Labor in Vain Rd 3 

2 , Galoski 2~ I St 
291 , Baker Turkey Shore Rd 

~~ 1:, Court .. - ---1 
? 

3 IJohn Curley 23' Ave 2 
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301 John Davis 
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I Gillis 
I Hickey 
I Kelley 
I Maher 

3 John 
309 John 
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3' Evans 
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Beneficiary Group 

,21 I Ln 
,2 1St 
15 ,Neck Rd 

i4 'St 
!401 ( I Drive 
18 I, Rd 
3 Rd 
17 County Street 
49 Labor in Vain Rd 

11 I Plains Rd 
19 Lillian [ 
'3 River C 
1283 Argilla Rd 
123 , Ave 
i20 EdgeSt 
125 :Rd 
17 ' I Point Rd 
153 Town Farm Rd 
142 Skytop Rd 
160 Essex Rd 

11 Greens Point Rd 
Neck Rd 

. Main St, ~owley 
St 

South Village Green 
12 IWav 
W Mineral Street 
5 'Lane 
59 'Rd 
. Drumlin Rd 
16 'Ave 
60 :Sf 

Rd 
;bbol: Lane 
~ags Head Rd 

10 Abbott Lane 
11 South Village Green 
30 Allen Ln 
5 ,In 
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14 Linden S 
95 Central S 
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; Argilla ! :d 
Ar!lilla :d. 

Rd 
20 Sus ]ji[Rd 
181 Rd 
2 Dr 

# 

. 

I in school system 
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2 

.. ••...•....•... ·· .... _ .. 1· 
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3 
1 

:2 
1 

2 

3 
1 

3 

. 1 

2 

............... -

3 
2 
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31 
31 Iilano 
359 UKelllY 

360 
361 I Kathryn 
362 
3631 Kathryn 
3641 Kathy Bento 
3651 Kathy Bruce 

. Dolder 
~O, ",alii' Gillis 

ert 
I 

371 Katie Norris 
,Smith 
,Cook 

I Wetter 
i I Calnan 

~, ",ellY 

NinQ 
I Kloub 

3, Ken n 
IWin~ 

;avoie 
384 Keri 
385 Kerrie Ba res 
386 Kerry 
387 Kevin Calnan 
388 Kevin Keefe 
3891 Kevin Miller 
390!Kevin 
391 i Kia Petrie 
392 ! Kim Bartlett 
3931 Kim Stam 
394 imberly 
395 I' 
396 risten Breen 
3971 Kristie 
3981 Kristin I 
3991 Kristin C 
40C I Kristin. i 

Beneficiary Group 

116e lAve 
I Heard Dr 

121 Green St 
12 'Rd 
117 SI 

I Dr 
.Rd 

larys Way 
20 Brown Square 
27 PI 1St 
34 Rd 
8 I t St 
49 Labor in Vain Rd 

19 East St 
11 High Street 
;3 Farley Ave 
15 ; Neck Rd _. 

t Rd 
I North Main St 
Liberty St 

76 Neck Rd 
Ie 

18 ' 
15 I Dr 

16 ,Lane 
159 ,Rd 
116 Bush Hill Rd 
10 

14 I I Dr 
165 I Rd 
!449 L . Rd 
14 I I Dr 
!15 Old I Rd 
131 . Rd 
143 r St 
137 . Rd 

159 ,Rd 
146 lAve 
129 1 Rd 
15 Abbott Ln 
120 Woods Ln 
179 Argilla Rd 
11 ,Rd 
141 High Street 

'Woods Lane 
11 Perley Ave 
2 ,Rd 
105 High St 

112 Edge St . 
14 Ward Street 

I in school 
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2 
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. ... _----_.{ 
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2 
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3 
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1 
1 
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3 

'3 
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Beneficiary Group 

Name Address # children in school system 
401 Kurt Stam 1 Heartbreak Rd -.. --
402 Larry Constantine 58 Kathleen Circle, Rowlev 
403 Laura Lewis 14 Perley Ave 

-----2 
404 Laura Rosenberger 4 Riverside Dr .-
405 Laura Russell 7 Northgate Rd 
406 Laura Stanicek 4 Fox Run Rd 
407 Laura Trainer 19 Lafayette #2 -
408 Lauren Teeling Adams 16 Fellows Rd 2 
409 Laurie Baise 63 Turkey Shore Rd 

.. -------'-; 
---,1 

410 Laurie Fenton 7 Perley Ave 2 . -_ .. _---._= 
411 Laurie Miles 218 Argilla Rd 
412 Lawrence Eliot 275 Argilla Rd -----
413 Lawrence Kent 94 Haverhill St, Rowley 
414 Lawrence Maguire 18 Turkey Shore Rd 
415 Leah Alexander 6 Blaisdell Terrace 
416 Lee Hathaway 6 Meetinghouse Green 
417 Leigh Mantoni-Stewart 7 Fourth Street --'---418 Leslie Carney Lynch-----· .. 

1= ......... --._ ... -.--- ... .._ . . - "-" _. 
.~~~_._-_~_~..:.J: 23 Birch Lane 

419 Leslie Collyer 70 Jeffreys Neck Rd 

r-- 420 Lidieth Goodrich 18 County St #5 
421 Linda Coe 150.9.Eunty Rd 

-

422 Linda Sulkin 8 Meadowview Lane 2 
423 Lisa Burt 25B Turkey Shore Rd 1 ------------'-
424 Lisa Curlev 23 Fairview Ave 
425 Lisa Howe 39 Skytop Rd . 1 
426 Lisa Morello 24 Charlotte Rd 1 
427 Usa Nylen 34 Brownville Ave 

-2 428 Lisa Palance 48 Jeffreys Neck Rd _._._----'-; 
429 Lisa Soininen 17 County Street 1 -
430 Liz Lombard 51 HeartbreakHd 2 
431 Lori Lynn 33 Linebrook Rd 

------;;' 
2 

432 Lorraine Seaton 5 Beechwood Rd -
433 Louis Esposito 32 Partridgeberry Place ._-----
434 Louis Martel 7 Drumlin Rd -
435 Lowell Murray 4 Lakemans Ln 2 
436 Lucy Lockwood 58 Kathleen Circle, Rowley 2 ----
437 Lydia Queally 449 linebrook Rd 
438 Marc Castonguay 82 Town Famn Rd 
439 Marcia Chambers 12 Hodgkins Dr . 

440 Marcia Gray 3 Beechwood Rd ·--'---1 
441 Marcia Gray . 3 Brentwood Way 
442 Marcia Inman 84 Labor in Vain Rd 

Margaret Canne-II--' - .-.- 12 EdgeSt---
. "'---'-' .--" .. -, . ----- _., - - --'., .. _. . .. - .... 

443 -----
444 Margaret Quinn-DeBoer 48 Pineswamp Rd 
445 Margaret Teeling 35 Lakemans Lane -~ 
446 Maria Hebbef. 108 High St .'-
447 Marianne Cellucci 21 Mineral Street 
448 Marigold Lewis 14AlamoRd 
449 Marion Frost 95 High Street 
450 Mark Coe 150 County Rd 
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ame 
451 lark Evans 
452 lark Evitts 
453 Mark _elf 
454 I Mark 
455 Mark 
A56 Mark Rosati 
457 Mark 
458.Mark 
459 
460 Marlin Sc ler 

ary B If, iiotl 
ary 
ary (;, 

464 ,Mary Guay 
aryHanna 
ary ~ 
ary Kale ohannon 

4681 Mary Pryor 

j--~~IMary 

-

471 I Mat Cu 
472 I Matteo 
47, I 
47-
47 I Farley 
476 I Fay 
477 
478 I Hurley 
479 
48C I i 
481 
482 I Cusack 
483 
484 
485 
486 'L 
48~ 

489 I Maino 
I Parra 

491 ,aines 
Nertz 
'yrer 

, Rakes 
,orrell 

q~, ,VIIKe Jaeger 
. Updike 

I Lowe 
. Harb 

Beneficiary Group 

197 County Rd 
12 ,Way 
191ce Pond D 
12 . Rd 
16 : SI 
12 Upper River Rd 
13 Mineral St 

Poplar Street 
EaslSt 

34 High Street 
Old F iQht Rd 

,Ave 
'8 . Rd 

! 23 Heard Dr . 
!3 Poplar St 
115 Way 

1# . 

122 Spring St .... _ ..... __ .. -j- ..... 
111 ClAve 

_abor in Vain Rd 
rurkey Shore Rd 
~entral St 

127 High St 
16 Filii,S! 
147E I 1St, 
13 IRd 
19 IRd 
11 ,St 
11 own Farm Rd 
110 Plains Rd 
115 Rd 
135 y Rd 
119 I Ln 
131 St 

IRd 
High St 

,St 
1153 Argilla Rd 
112 ,Court 
126 Farley Ave 
111 Mile Ln 
15 Ln 

. 

119 Turkey Shore Rd . ___ ""=--;,;,-,,,,+,,::,:,·",·cc.:.::: ___ . __ .. _ .. _ ... 
128 Allen Lane 

8 d 
6 Poin td 

_abor in Vain td 
114'- IRd 
16 lAve 
133 . . St 
18 St 

, inschool system 

2 
2 

1 
2 
2 
2 

3 

. .,. ""2 

2 
1 

3 

2 
3 
2 

2 
3 

4 

1 

.,. "2 

0141 

2 

2 
1 



IName 
501 ,Marsh 

re 
5031 Nancy. , Dawson 

I Brown 
! Brown, Jr. 

i 'Ki 
i , Hupin-Olis 

5l 
511 icole Robie 

I 

Ol~ ina Voci 

I Jaeger 
I Colter 

01, ,Kllach 
,Wales 

5.21 

I 'anley 
524 IKr 

, Kllba.ka 
,£ Pa Iriel: K 
52 Palsy Faria 

52 pau~ 

53 PaL· Hurley 
I Ricci 

I O'Kelly 
,White 

· Bryant 
I 

. Eliot 
· Ginolfi 

;4' Peter Moore 
· O'Connor 
. Ross 

544 Peter· 
545 Phil 
5< ~uhn_ 

Jr. 
i I Brooks 
I I Davis 

Beneficiary Group 

17 High St 12A 
)78 : Rd 

• Scott Hill Rd 
11(0 High St 
11(OHighSt . 
1137 Lin :Rd 

6 lOr 
5 IRd 
7 Turkey Shore Rd 
Old ,Way 

, in school system 

1 

2 

1 
1 

Srnge~~:d-------r-----------~ 
:1 h 

33 Birch Ln 
14 IRd 
116 High Street 
35 In St . _ _ ______ . ____ +_ .. 
10 ,Way 
24 ,Rd 
19 rln 
.6 I Woods Dr 

i 'Ln 
'5 ; Neck Rd 

2 r.()I,rtIAnn Way 
14 Ocean Dr 
4 'In 
8 !/Vater Sl 
60 Essex Rd 

1 Hood Farm Rd 
5 Way 

13 rown Farm Rd 
rSt 

)omell Rd 
'Rd 

I Heard Dr 
6 Turkey Shore Rd 

. St 
15. I I errace 
:73 Argilla Rd 

,41 Lane 
!22 Labor in Vain 
38L IRd ____ . 

Blair Dr 
Sf : Woods 

I 'Rd 
o ,WaY 
Farley Ave 

!83 Argilla Rd 
21 I lane 
,27 HiQh St 

1 

____ .2 

. 

? 

? 

2 

2 

.. __ . _ .... __.3 

4 
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Name 
551 "acne, 
552 Ralph 
553 Ralph 
554 Randy Howe 

~~~~ngeIO 
557 , r;"vtnn 

558 
559 ,Wetter 

561 Renata ' 
5621 Renee Kelly 
563enee 
564 honda 
565 I Corder 
566 , 
567 
568 I Rakes 
569 IRick 
570 I Rita G 
5711Rob 
,7: bertB~. 
,73 bert Chandler 
,74 :obert Craig n"mnnt Jr. 

: Dick 
: Foote 
: Greco 
: Hickey 
: Knauz 

~~O~parro 

: White 

, Driscoll 
. , Corder 

5~1 ~}Iather 
592 Warner 

Elkin 

York 

, Kuhn 

I Paek 

, Sr. 

Beneficiary Group 

I Address 
W Spillers Lane 
13 Howe SI 
I Nags Head Rd 

139 Skytop Rd 
15 Colby Rd 
16 :St 
1141 : Road 
120 East SI 
16 ,Lane 
15 Fourth St 
1126 County Rd Bl12 
116 IRd 
IH : St, 
131 i ~n 
1110 Town Farm Rd 
1218 Argilla Rd 
30 Allen Ln 
16 \ireens Point Rd 
5 : Rd 
23 Howe S 

,Rd 
Rd 
1St 

3 'Ln 
28 ; Rd 
7 River Ct 
42 East SI 
7 First Street ' 

57 : Rd 
: Greens Point Rd 
Mile Ln 

20 Spillers Lane 
22 Spring St 
6 Abbott Lane 
33 Labor In Vain Rd 
66 Labor in Vain Rd 
91 I Rd 
16 ClAve 
18 Plains Rd 
110Town Farm Rd 
2 Herrick Dr 
171 Argilla Rd 

,Rd 
9 loads Lane 
24 Woods Lane 
225 Argilla Rd 
155 Argilla Rd 
11 'Rd 
)3 Labor In Vain Rd 
1177 :Rd 

1# children in school system 
3 

1 
2 

2 

2 
2 

3 

4 

3 

2 

3 

2 
2 
L 

.. .. ....... , .. , ... ,. 
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'Name 
601 Sara r., 
6021 Sarah Player 

)3lSarka 
)4 IScott Babb 
)5 I Scott 

606 I Scott I 
:Hanna 

6081 Scott Howe 
609 I Scott Russell 
61' ,Dillon 
611 >eana Hickey 
612 I Mclean 
613 Selh Ward 

6' 
6 

I Barrett 

6' I Cayer 
, Hurley 

61 I CormiAr 

I 
11 :usan Dick 
12 usan 

Trefry 
, Herron 

635 Tad Keach 
636 Tama C 
O~, lallia l 

fanya Smi!h 
fed 
ferri Murphy 

641 ITerri Unger 
642 =oote 
643 ,nomas 
644 I nomas Mayo 

646 
647 omas 
648 ,Tim 
649 iTIfll 
650 Tim 

Beneficiary Group 

!A 1# " , in school syslem 
i31 High SI 
145 Mile lane 
124 Woods lane 

2 
1 

110A~tt~~~ ___ -+ _____ .. _____ ~ 
123 Turkey Shore Rd 
152 ,lane, 
13 Poplar SI 
121 Turkey Shore Rd 
116 Bush Hill Rd 

;~I 
Noods Lane 

8le I Dr 
28 County SI #3 
15 I Terrace 
10 ,Rd 

3 Cayer way"",", -c-._ .... _., ....... -I--....... 
13 Town Farm Rd 
!3 . ,Ave 
71 Argilla Rd 
FilieSI 

1 

20Jd~~R~d _____ -r ________ ~~ 
,20 East St . 
:86 T' I I Rd 

126 Rd 
Rd 

orth Main 31 
Varren S ' 

139 I AVe 
17 ( IE 
28, ,Rd 
11 Island Park Rd 
197 T opsfieJd Rd 
113£ Argilla Rd 
165 lSI 
152 ligh Street 
11 ,Street 
13 B<! 
!2 ,1 
11 ,Lane 
11 I 
128 County St #3 
122 lOr 
1180 Argilla Rd 
133 Haw Hill Ln 
13 Uberty Street 
194' "own Fann Rd 
13 'Rd 
139 lAve 
17 Sand Pebble Rd 

..... _--+ ................ -. 

2 

. 

2 

0144 



Beneficiary Group 

Name Address # children in school system 
651 Timothy Goodrich 18 County St #5 --
652 Tom Fyrer 28 Allen Lane 
653 Tom Hammond 45 Essex Rd 2 
654 Tom Herron 135 Arg ilia Rd - .. 
655 Tom Lorello 15 Poplar St -----
656 Tom Reardon 166 Argilla Rd 
657 Tom Woodruff 12 Linden St - ._-
658 Toni Mooradd 106 Central St 
659 Tracy Filosa 6 SawyerSt 3 
660 Tracy Maidment 3 Candlewood Rd 1 
661 Trina Schell 29 High Street 2 
662 Vicki Parker 9 Drumlin Rd 2 
663 Victor Fischbach 144 Argilla Rd ---
664 Vincent Falcione 34 Topsfield Rd 2 
665 Virginia Pepper 4 Rosewood Dr 
666 Virginia Shaughnessy. 92 Old Right Rd 
667 Walter Johnson 37 East Street -----" 2 

Wanda Scott .... -_ .. ------ _._-,-- ---' ..- ~' .. _ ... _ . ..... ... - ---, ---
668 1 Leslie Rd 2 
669 Wayne Castonguay 47 Clark Rd ----
670 Wendy White 91 Pineswamp Rd 
671 Will Maker 13 Arrowhead Trail --
672 Will Shields 1 Old EnQland Rd 
673 William Bernard 86 County Rd 
674 William Bingham 34 Mulholland Dr 1 
675 William Harrington 6 Drumlin Rd 
676 William Maguire 52 County Street -
677 William McDavitt 173 Argilla Rd 1 
678 William Skelton 90 County Rd 2 ---
679 William Spinetti 90 Old Right Rd ---
680 William Williams 14 Newmarch St 2 .-
681 Xenia Schneider 14 Mt. Pleasant St 

Total Schoolchildren Represented 507 
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RE: Feoffee, 

i of2 

Subject: RE: Feoffee, 
From: "Jeffrey B. Loeb" <JLoeb@ricbmaylaw.com> 
Date: The, 15 Nov 2011 13:42:46 -0500 
To: "'Douglas J. DeAngelis'" <ddean@flnishlynx.com> 

Doug, 

Thanks. 

There wont be any settlements that involve sale in any respect. 

Jeff 

Jeffrey B. Loeb 
Rich May, a Frofessional corporation 
176 Federal Street 
Boston, MA 02110-2223 
T - (617) 556-3871 
F - (617) 391-5771 
email: 

This e-mail messages and any attachments are confidential and may be privileged. If you are not the intended 
recipient, please notify us immediately -- by replying to this message or by sending an a-mail to 
postmaster@richmaylaw.com -- and destroy all copies of this message and any attachments. Thank you. 

IRS CIRCOLAR 230 NOTICE 

In compliance with rRS requirements, we inform you that any U.S. tax advice contained in this communication and any 
attachments is not intended or written to be used, and cannot be used, for the purpose of avoiding tax penalties or 
in connection with marketing or promotional materialS. 

? Please consider the environment before printing this a-rnail 

---'--Original Me.!;sage-----
From: Douglas J. DeAngelis [mailto:ddean@finishlynx.com} 
Sent: Tuesday, November 15, 2011 1:41 PM 
To: Jeffrey B. Loeb 
Subject: Re: Feoffees 

Jeff-

After further discussion, we have decided to err on the side of caution 
and not do anything that could have any negative impact on the Probate 
Court case. In so doing, we are also trusting your judgment that there 
is no settlement agreement that the' current makeup up the achool 
committee would accept if it came in advance of fixing the governance of 
the Feoffees. This includes a settlement agreement which is coincident 
with fi~ing the governance, since such an agreement would not a~low any 
public discourse on the terms of the settlement agreement. 

Thanks for your efforts. 

-doug 

Jeffrey B. Loeb wrote: 
Doug~ 

If you are going to ask us to vote in citizen queries (which 
we generally don't do) could you get me the language today so I can run 
it by our atty in advance. 

Thanks • 

Jeff 

Jeffrey B. Loeb 

Rich May, a Professional corporation 

176 Federal Street 

Boston, MA 02110-2223 

~ - (~17) 556-3871 

12IZ0f20 11 &:40 AM 
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RE: Feoffees 

20f2 

F - (617) 391-5771 

email: iloeb@ricbmaylaw._<;~<mailto.~jloeb@.ri.chrnaylaw".com> 

website: ~shrnaylaw • com <http://www .. richmaYlaw.com!> 

This e-mail messages and any attachments axe confidential and may be 
p~ivileged. If you are not the intended recipient, please notify us 
~ediately -- by replying to this ~ssage or by sending an 84roail to. 
postrnaster@richmaYlaw.cam <mailto~postmaster@richmaylaw.com> -- and 
destroy all copies of this message and any attachments. Thank you. 

IRS CIRCOLAR 230 NOTICE 

In compliance with IRS requirements, we inform you that any O,S, tax 
advice contained in this communication and any attachments is not 
intended or written to. be used, and cannot be used, for the purpose of 
avoiding tax penalties or in connection with marketing or promotional 
materials. 

p Please consider the environment before printing this e-mail 

Douglas J. DeAngelis 
ddean@finishlynx.com 
978 556-9780 978 556-9781 fax 
aOO-989-LYNX 

Lynx SYBte~ Developers, Inc. 
179 Ward Rill AvenUe 
Haverhill, MA 01$35 
http://www.fin~shlynx.com 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss Docket No. ES09E0094QC 

) 
ALEXANDER B.C. MULHOLLAND, JR., ) 

. PETER FOOTE, DONALD WHISTON, JAMES) 
FOLEY, ELIZABETH KILCOYNE, PATRICK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees ofthe Grammar School in the Town ) 
ofIpswich, ) 

Plaintiffs, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, and 
RICHARD KORB, as he is Superintendent of 
Schools in the Town ofIpswich, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------) 

SECOND SUPPLEMENT TO MOTION TO INTERVENE 

Applicants for Intervention Douglas J. DeAngelis, Catherine T.J. Howe, Jacqueline 

Phypers and Jonathan Phypers, individually and on behalf of their ininor children, hereby further 

supplement their motion to intervene to include the following, additional applicants, individually 

and on behalf of their minor children: Peter Buletza; Kenneth Swenson; Robert Weatherall, Jr.; 

Joanne Delaney; Cara Doran; Andrew and Susan Brengle; Michele and Jason Wertz; Clark 

Ziegler; and Carl Nylen (the "Interveners"). 

An Amended Answer and Counterclaim naming these additional Interveners has been 

filed herewith in accordance with Rule 15(a). 

Collectively, the Interveners are comprised of fifteen (15) residents or parents with 

twenty-two (22) children who attend the Ipswich Public Schools and two (2) children who will 
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soon be eligible to attend the Ipswich Public Schools; they reside in Ipswich and Rowley, with 

the children of the Rowley residents attending the Ipswich Public Schools pursuant to the School 

Choice program; the Ipswich residents pay taxes in Ipswich; and they have been personally 

involved in the following groups, activities and programs associated with the Town of Ipswich 

and town governance generally and the Ipswich Public Schools specifically: 

• Chair and Member, Ipswich Finance Committee; 

• Senior Member, Ipswich Planning Board; 

• Member, ad hoc committee delegated by the Ipswich School Committee to review 
the finances of the Feoffees' settlement with the tenants; 

• Member, Demographic Subcommittee of the Ipswich School Committee; 

• Member, Subcommittee on Athletics of the Ipswich School Committee; 

• Members, "FRIES" (Friends of Ipswich Elementary Schools); 

• Member, FRIES Facilities and Playground Committee; 

• Co-Chair, Winthrop School Council; 

• Coordinator, Winthrop School Destination Imagination (Dr) Program; 

• "ICE" (Ipswich Citizens for Education); 

• "ACE" (The American Council on Exercise); 

• Member, Ipswich Recycling Committee; 

• Chair, Ipswich Growth Management Steering Committee; 

• Member, Ipswich Community Developnient Plan Implementation Task Force; 

• Member, Ipswich Open Space Committee; 

• Chair and Member, Athletic Fields Study Committee of the Ipswich Board of 
Selectmen; 

• Coach, Ipswich High School and Middle School; 

• Classroom volunteers; 

-2-
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• Treasurer, "Tum the Tide" (Proposition 2Yz override initiate); and 

• Project Coordinator, Proposed Irrigation Well at Mile Lane. 

Because of their involvement in the Town ofIpswich and town governance generally and 

the Ipswich Public Schools specifically, inter alia, the interest of the Interveuers is separate and 

distinct from that of the general public. 

As set forth in the motion to intervene dated December 20,2011, the supplement to the 

motion to intervene dated December 27, 2011 (attaching and incorporating the amicus brief 

dated January 27, 201 1, which was also attached and incorporated by the Attorney General into 

her opposition to the motion to intervene), the Amended Answer and Counterclaim dated 

December 30,2011, and the supporting affidavit of Douglas J. DeAngelis dated December 30, 

2011, filed herewith,! the Interveners' interest in this matter is not adequately represented by the 

School Defendants, because: 

1. The existing parties have reached a proposed settlement agreement to sell Little 

Neck even though the terms of William Payne's will and the Trust prohibit the sale of Little 

Neck. Massachusetts law does not permit the reformation of a will, and the Feoffees have not 

proven that reasonable deviation from the terms of the Trust is necessary. 

2. Even if the doctrine of reasonable deviation were applicable to the these 

circumstances, which would require a fmding that maintaining ownership of Little Neck was 

William Payne's "snbordinate" intent, that Little Neck cannot continue to be maintained for the 

benefit of the Ipswich Public Schools, and that the allegedly failed purpose of the Trust is the 

result of something other than the acts or omissions of the Feoffees, the Massachusetts 

! The Interveners intend to submit additional affidavits and a supporting memorandum of 
law in advance of the hearing scheduled for February 3, 2012. 

-3-
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Legislature alone has the authority to alter the terms of the Trust, the administration of which is 

governed by statute. 

3. The terms of the proposed sale and the increase in the year-round resic\ences on 

Little Neck would actually cost the town more than the income to be generated from the 

proposed sale proceeds. 

For these reasons and others, the town has consistently voted to fund the litigation 

opposing the sale of Little Neck, including as recently as Town Meeting in May 2011, when an 

additional $300,000 was allocated to the legal fund. In agreeing to the proposed sale of Little 

Neck after two years of litigation, when the case was nearing the fmish line, the School 

Defendants are not adequately representing the interest of the Interveners, necessitating their 

intervention by right pursuant to Rule 24( a). 

WHEREFORE, for all of the reasons stated in their motion to intervene and its 

supporting papers, including the affidavits and memorandum of law to be filed, the Interveners 

respectfully request that this Honorable Court: 

A. Grant their motion to intervene pursuant to Rule 24(a) after the scheduled hearing 

on February 3, 2012; 

B. Suspend the trial to allow the Interveners a reasonable opportunity as party 

defendants to prepare for trial; and 

C. Grant such other and further relief as is just and appropriate. 

-4-
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Dated: December 30,2011 

Respectfully submitted, 

DOUGLAS J. DeANGELIS, CATHERINE 
T.J. HOWE, JACQUELINE PHYPERS, 
JONATHAN PHYPERS, PETER BULETZA, 
KENNETH SWENSON, ROBERT 
WEATHERALL, JR., JOANNE DELANEY, 
CARA DORAN, ANDREW BRENGLE, 
SUSAN BRENGLE, MICHELE WERTZ, 
JASON WERTZ, CLARK ZIEGLER, and 
CARL NYLEN; individually and on behalf of 
their minor children, 

By their attorneys, 

1nl11b64, ~ 
Mark E. Swirba us, BBO 31650 
DAY PITNEY LLP 
One International Place 
Boston, MA 02110 
Tel: (617) 345-4600 
Fax: (617) 345-4745 
meswirbalus@daypitney.com 

CERTIFICATE OF SERVICE 

I, Mark E. Swirbalus, hereby certifY that on fuis 30th day of December, 20 11, I served a 
copy of the foregoing by electronic and first-class mail upon counsel of record. 

) 

Mark E. Swirb us 

NOTICE OF HEARING 

As previously noticed, a hearing on the motion to intervene is scheduled for 9:00 a.m. on 
Friday, February 3, 2012. 

Mark E. SWIrl) us 

-5-
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss Docket No. ES09E0094QC 

ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, JAMES ) 
FOLEY, ELIZABETH KILCOYNE, PATRICK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees of the Grammar School in the Town ) 
oflpswich, ) 

Plaintiffs, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, and 
RICHARD KORB, as he is Superintendent of 
Schools in the Town ofIpswich, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------~) 
MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE 

Applicants for InterVention Douglas J. DeAngelis, Catherine T.J. Howe, Jacqueline 

Phypers and Jonathan Phypers, Peter Buletza, Kenneth Swenson, Robert Weatherall, Jr., Joanne 

Delaney, Cara Doran, Andrew and Susan Brengle, Michele and Jason Wertz, Clark Ziegler, and 

Carl Nylen, individually and on behalf of their minor children (the "Interveners"), respectfully 

submit this memorandum in support of their motion to intervene. 

Since filing the motion to intervene on December 20, 20 11, the Interveners have made a 

number of supplemental filings supporting their motion.! Each of these supplemental filings and 

I The prior supplemental filings are as follows: Supplement to Motion to Intervene; 
Answer and Counterclaim of the Applicants for Intervention; Second Supplement to Motion to 
Intervene; First Amended Answer and Counterclaim of the Applicants for Intervention 
("Countercl."); Affidavit of DougJas J. DeAngelis in Support of Motion to Intervene ("Aff. 
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their attachments are incorporated into this memorandum, the purpose of which is to synthesize 

and summarize the grounds upon which the Interveners have moved to intervene as a matter of 

right pursuant to Rule 24(a) of the Massachusetts Rules of Civil Procedure. 

INTRODUCTION 

The Interveners are comprised of a representative group of parents of schoolchildren in 

the Ipswich Public Schools, together with the schoolchildren themselves, who are the true 

beneficiaries of what is alternatively called the Grammar School Trust, the William Payne Trust, 

or the Feoffee Trust (the "Trust"). Before addressing why intervention is appropriate, the 

Interveners first address why they are seeking to intervene. 

Despite efforts to brand the Interveners as a band of zealots, they are not. They represent 

the majority view in the Town of Ipswich in opposition to the proposed sale of Little Neck. 

Their position is. the same as that held by the School Committee - at least until very recently. 

Their position is also the same as that of the Selectmen Feoffees, who constitnte a majority-vote 

within the Ipswich Board of Selectmen, in their independent opposition to the sale of Little Neck 

on summary judgment. (See McNally, Morley, and Surpitski's Opposition to Plaintiffs' Motion 

for Partial Summary Judgment, at 5 ("Based on information that is currently available to the 

Selectmen Feoffees, they have serious doubts as to whether the sale of the Trust asset is, in fact, 

the best way to provide a perpetnal benefit to the Ipswich Public Schools."); id. at 8 ("The 

DeAngelis"); Affidavit of Clark Ziegler in Support of Motion to Intervene (Aff. Ziegler"); 
Affidavit of Robert Weatherall, Jr. in Support of Motion to Intervene ("Aff. Weatherall"); 
Affidavit of Catherine T.J. Howe in Support of Motion to Intervene ("Aff. Howe"); Affidavit of 
Michele Wertz in Support of Motion to Intervene ("Aff. Wertz"); and Affidavit of Susan Brengle 
("Aff. Brengle"). 

Two additional documents have been filed simultaneously with this memorandum: 
Supplemental Affidavit of Clark Ziegler ("Supp. Aff. Ziegler"); and Affidavit of Webster A. 
Collins, attaching the Real Estate Consulting Report ofCB Richard Ellis/New England Partners 
("CBRE Report"). 

-2-
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Plaintiffs [Lifetime Feoffees 1 make a variety of arguments in support of their claim that the Trust 

asset is wasting, including pointing to legal fees and interest payments that have been incurred by 

the Feoffees and that have co-opted the payments to the School Department in recent years. 

These short-terra problems in the generation of income from the Trust asset are minor when 

viewed in the context of the 350-year history of the Trust. •.. Viewed in this context, the 

Plaintiffs have not proven that the sale of Little Neck is necessary, or even preferable, to the 

continued rental of Little Neck for the purposes of providing a perpetual benefit to the Ipswich 

School Department.").) 

As the Selectmen Feoffees rightly suggested, the relevant question under prudent 

investment standards is whether the settlement and sale of Little Neck would provide a greater 

benefit to the schools in the short terra and the long terra. Setting aside the issue of whether the 

doctrine of reasonable deviation allows a trust to be reforraed merely because a purportedly 

"better;' or "more convenient" forra of trust has been proposed (it does not), and setting aside the 

additional issue of whether the Court has authority to order deviation from the terms of this 

statutorily-governed trust (it does not), basic math dictates that the settlement and sale of Little 

Neck would not provide a greater benefit to the schools in the short term and the long terra. In 

fact, the opposite is true. 

For example, the four appraisals submitted by the Feoffees, the Tenants, the School 

Committee, and the Finance Committee offer widely divergent views on the "fair market value" 

of Little Neck if it were sold. They are remarkably consistent, however, on the value of the land 

if it were not sold, i.e., the value on which rental rates could fairly be calculated. The aggregate 

value of the lots from each of the four appraisals are all within 7% onhe average, which is 

$40,516,250. (See Summary Judgment Record Appendix, Ex. 54 at 59; Ex. 73 at 106, 110; Ex. 

-3-
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74 at 92; Ex. 75 at 23, 42.) This $40,516,250 represents the value of the corpus of the Trust 

under a no-sale scenario. Because future income under either scenario (sale v. no-sale) is a 

function of the value of the corpus, and because the sale scenario is projected to establish an 

investment-fund corpus with a value of approximately $22,000,000, the settlement and sale of 

Little Neck would effectively guarantee that the corpus of the Trust be diminished by more than 

$18,000,000 from the $40,516,250 average aggregate value of the lots. In other words, the 

settlement and sale would result in an instantaneous wasting of more than $18,000,000.1 

These four appraisals further indicate that the average implied gross retum if Little Neck 

were leased would be 4.62%. (See Summary Judgment Record Appendix, Ex. 54 at 59; Ex. 73 

at 106, 110; Ex. 74 at 92; Ex. 75 at 23, 42.) This gross return of 4.62% is significantly higher 

than if an investment fund were to yield a return of even 5%, which is itself optimistically 

unrealistic, because more than half of this return would have to re-invested in the Trust to keep 

pace with inflation, whereas long-term leases could and would have an adjustment built in for 

inflation. The School Committee expanded on this point in its summary judgment brief: 

If one assumes a total return at this time of 3.5%, based on the rates of 
return for cash and notes assumed by Clasby, and if one assumes inflation 
of 3 percent per year, the distribution that could possibly be made to the 
School Committee if the fund is to be perpetual would be approximately 
0.5 percent or around $110,000 per year, less expenses. This analysis is 
consistent with what is happening in the bond markets. United States 
Treasury Inflation Protected Securities (TIPS) provide for a fixed rate of 
return, with principal increased at the end of the bond period based on 
changes in the Consumer Price Index. At present, the yield on five-year 
TIPS is only 0.2 percent. The yield on 30 year TIPS is in the range of 
2.0%. (Foster Aff. 1 32.) Assuming a conservative investment 
philosophy, it is not realistic to expect rates of return, after inflation, of 3.5 

2 This wasting of more than $18,000,000 far exceeds the $800,000 that would be infused 
into the school system as a result of the settlement and sale. On this point it is worth noting that 
although the $800,000 would surely be a welcome addition to the school budget, the Ipswich 
Public Schools cannot be characterized as any worse off fmancially than the school systems in 
other towns in Massachusetts. (See, generally Supp. Aff. Ziegler.) 

-4-
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percent, let alone the 5 or 6 percent that the Feoffees conjure up in their 
memorandum. School Committee Ex. 77 demonstrates that in just the five 
years covered by Clasby's pro formas, the Trust fund would lose over 10 
percent of its value due to inflation if the Feoffees' approach of 
distributing all Trust income, without adding funds back to the corpus, 
were followed. 

(Defendants' Opposition to Plaintiffs' Motion for Partial Summary Judgment, ~ 42.) 

Moreover, a settlement and sale of Little Neck would result in the conversion of 143 

seasonal cottages to year-round residences and an increased burden on the town (e.g., increased 

infrastructure costs, increased student population). (See Aff. Weatherall, Ex. A) This increased 

burden, together with the decrease in tax revenue from Little Neck as a result of the conversion, 

could actually harm the town. (Id. at'lf 5; Aff. Ziegler, 'If'lf 12-14.) Inexplicably, this cause-and-

effect has never been fully analyzed, despite the concerns expressed by the Planning Board. (See 

Aff. Weatherall, 'If 6 & Ex. A) 

The fact that the settlement and sale of Little Neck would have a comparatively negative 

impact of the school system is confirmed by the CBRE Report, authored by Webster A. Collins, 

who recommends that Little Neck continue to be held in the Trust under a 60-year ground lease 

structure, with a CPI adjustment to the rent every five years (not to exceed 3% per year), and 

with management responsibilities delegated to a professional property manager. (See, generally 

CBRE Report.) Significantly, the CBRE Report notes that a similar structure has proven to be 

successful in similar circumstances, with similar land, including the trust that continues to hold 

and maintain Naushon Island (located between Buzzards Bay and Vineyard Sound). (Id. at 5-6.) 

In other words, the continued maintenance and rental of Little Neck would be neither difficult 

nor revolutionary. 

For these reasons and others, the residents of Ipswich voted at Town Meeting to fund the 

School Committee's opposition to the proposed sale of Little Neck. (See Aff. DeAngelis, 'If 16.) 

-5-
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While this Court is certainly not bound by the votes of the majority of Ipswich residents, the 

logic behind these votes and the objective mathematical analyses should not be ignored. 

SUMMARY OF ARGUMENT 

Under Rule 24(a), "[u1pon timely application anyone shall be permitted to intervene in an 

action ... when the applicant claims an interest relating to the property or transaction which is 

the subject of the action and he is so situated that the disposition of the action may as a practical 

matter impair or impede his ability to protect that interest, unless the applicant's interest is 

adequately represented by existing parties." Mass. R. Civ. P. 24(a) (emphasis added). 

The motion to intervene meets these criteria - timeliness, interest, inadequacy of 

representation, and impairment: 

• First, there can be no serious dispute as to the timeliness of the Interveners' 
application. They moved to intervene immediately upon the School Committee's 
abandonment of its opposition to the sale of Little Neck. 

• Second, as actual beneficiaries and the parents of actual beneficiaries of the Trust, the 
Interveners have an interest in enforcing the express terms of the Trust that is 
different in both kind and degree from the interests of the named parties. The 
Interveners' interest is in maximizing the short-term and long-term benefit intended 
for the Ipswich schoolchildren under the Trust, and they are willing to fight for it. 

• Third, the Interveners' interest is not being adequately represented, as evidenced by 
the proposed settlement itself. 

• Fourth, the Interveners' ability to protect their interest would be impaired if 
intervention were denied, because there would be no party to advocate their position. 

Moreover, if intervention were denied, the Court would not be able to fulfill its duty of 

ensuring the proper administration ofthe Trust, regardless of whatever the named parties might 

have agreed to as a matter of expedience. This Court has an independent obligation of review 

which it cannot meet without a full evidentiary hearing and comprehensive findings of fact, and 

it cannot conduct an evidentiary hearing or make findings of facts without the participation of a 

party to advocate that reasonable deviation from the terms of the Trust is the wrong outcome. 
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ARGUMENT 

Contrary to the Attorney General's argument that the Interveners have no standing to 

intervene, there is no separate test for standing that the Interveners must meet. TeIlingly, none of 

the cases cited by the Attorney General for her exclusive-standing argument involved an 

application for intervention? This is because the test for standing is subsumed within the test for 

intervention. It would be wholly contradictory for a court to find (a) that an applicant possesses 

an interest that legally entitles him to intervene in an action to protect that interest, and also 

(b) that the applicant has no standing to protect that interest. Cf. Commonwealth v. One 

Hundred Twenty-Five Thousand One Hundred Ninety-One Dollars, 76 Mass. App. Ct. 279, 281 

(2010) (standing and intervention requirements analogous). It follows, therefore, that if the 

Interveners satisfY the elements of Rule 24(a), then they "shall" be pennitted to intervene as a 

matter ofright. 

I. THE INTERVENERS SATISFY EACH ELEMENT OF RULE 24(a) 

A. First Element: The Motion to Intervene Is Timely 

The motion to intervene was filed on December 20, 2011, the same day that the 

settlement agreement to sell Little Neck was announced and just three days following the School 

Committee's executive session vote to accept the settlement on December 17,2011. (Aff. 

DeAngelis, ~~ 24-26; Aff. Ziegler, ~ 4; see Supp. Aff. Ziegler, Ex. A (executive session meeting 

minutes).) Although an Agreement for Judgment was subsequently approved by the Court on 

3 The Attorney General should not be heard to argue that her exclusive standing should 
be enforced where she herself has allowed the School Committee to take the lead in representing 
the beneficiaries of the Trust. As illustrated by the Agreement for Judgment, on which the 
Attorney General is not a siguatory, her role in this action has been limited. Accordingly, any 
exclusive standing held by the Attorney General has already been waived. 
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December 23, 2011, without notice to the Interveners, the Agreement for Judgment was not 

entered on the docket until January 12,2012. 

The School Committee's agreement to the sale of Little Neck is directly at odds with the 

School Committee's public position taken in open session meetings, at Town Meetings, and in 

the press. (Aff. Brengle, " 9-10 & Exs. A, B.) Indeed, at the reqnest ofthe School Committee, 

the Town of Ipswich spent hundreds of thousands of dollars in legal fees fighting a sale of Little 

Neck. (SeeAff. DeAngelis,' 16.) As recently as November 15, 2011, the Chairman of the 

School Committee reiterated its position: "There wont [sic] be any settlements that involve sale 

in any respect." ~ at, 22 & Ex. F.) 

The motion to intervene was filed immediately -literally within minutes - after the 

School Committee gave the first public notice of its abandonment of this position. (See id. at, 

26.) The Interveners could not have moved to intervene any sooner. Up until it abandoned this 

position, the School Committee was adequately representing the iuterest of the Interveners, or so 

the Interveners reasonably believed in reliance upon the School Committee's public affirmations 

to that effect (See Aff. Howe, , 8; Aff. Brengle, " 6-7; Aff. DeAngelis, " 4, 26).4 

B. Second Element: The Interveners Have a Clear Interest In this Action 

The Interveners have a clear interest in this action as the actual beneficiaries of the Trust. 

They include representative parents of schoolchildren who attend, are eligible to attend, or will 

be eligible to attend the Ipswich Public Schools, as well as the schoolchildren themselves. (See 

4 The filing of the motion to intervene should not have surprised the named parties. On 
page 19 of the Amicus Brief in Opposition to Plaintiffs' Motion for Partial Summary Judgment 
("Amicus Brief'), incorporated herein, the Beneficiary Group previewed that intervention would 
be sought, and expressly reserved the right to intervene, "if the School Defendants were to 
succumb to the Feoffees' pressure to sell Little Neck, because the School Defendants would no 
longer be adequately representing the beneficiaries' interests." 
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Counterclaim, ~'11-12; Aff. Ziegler, ~ 2; Aff. Weatherall, ~ 2; Aff. Wertz, ~ 2; Aff. Howe, ~ 2; 

Aff. Brengle, ~ 3; Aff. DeAngelis, ~ 4.) As such, any decision regarding Little Neck directly 

affects the Interveners. 

Their interest, consonant with the express language of William Payne's will and the 

Trust, is in opposing the proposed sale of Little Neck so that it can be maintained "forever" for 

the benefit of the schoolchildren ofIpswich. This interest in the continued maintenance of Little 

Neck in the Trust (but not by the current Feoffees) is based on the Interveners' belief, as current 

and former members of various town governmental bodies and school committees and 

organizations, that a sale of Little Neck would not benefit the schoolchildren ofIpswich in the 

short term or the long term. (See Aff. Ziegler, ~~ 12-17; Aff. Weatherall, ~~ 5-6 & Ex. A; Aff. 

Wertz, ~ 4; Aff. DeAngelis, ~ 7 & Ex. B; see also, generally CBRE Report.) 

C. Third Element: The Interveners' Interest Is Not Adeqnately Represented by 
the Named Parties 

The Interveners' burden of showing inadequate representation of their interest is 

"minimal." See Frostrar Corp. v. Malloy, 77 Mass. App. Ct. 705, 712 (2010); B. Fernandez & 

Hnos., Inc. v. Kellogg USA, Inc., 440 F.3d 541,546 (lst Cir. 2006).5 Whether this minimal 

showing has been made is case-specific, see Maine v. United States Fish & Wildlife Serv., 262 

F.3d 13, 19 (lst Cir. 2001) ("Maine"), but the Interveners need only offer "an adequate 

explanation as to why" their interest is not sufficiently represented by the named parties, and one 

way for the Interveners to show inadequate representation is to demonstrate that their interest is 

5 The language of Federal Rule 24(a) is identical to Massachusetts Rule 24(a), and so 
judicial construction of the Federal rule applies to the Massachusetts rule. Bolden v. O'Connor 
Cafe of Worcester, Inc., 50 Mass. App. Ct. 56, 62 n.ll (2000); Attorney General v. Brockton 
Agricultural Society, 390 Mass. 431, 434 n.3 (1983). 
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sufficiently different in kind or degree (i.e., intensity) from that of the named parties. See 

Kellogg USA, 440 F.3d at 546. 

As explained below, the Interveners' interest is different in both kind and degree from 

that of the School Committee and the Attorney General. 

1. Ipswich residents with school-aged children are a distinct minority 
whose interest differs from that ofthe School Committee 

The parent Interveners who reside in Ipswich are a minority within the voting-age 

population of Ipswich. (See Aff. Brengle, 112 (census data indicates that only 17% of the 

voting-age population in Ipswich are parents or guardians of school-age children),) These 

parents, who do not have the majority-vote needed to elect members of the School Committee, 

are distinctly positioned and committed as the guardians of their children to enforcing the 

mandate of the Trust - that Little Neck never be sold - for the benefit of their children. 

2. The interest of Rowley parents with Ipswich schoolchildren is not 
represented by the School Committee 

Two of the Interveners, Jacqueline and Jason Phypers, are representative of non-Ipswich 

residents whose children attend the Ipswich Public Schools through the School Choice program, 

(Counterclaim, '113.) Not being residents ofIpswich, they have no voting rights in Ipswich, and 

thus they did not elect the School Committee and are not represented by it. 

3. The recent actions by the Defendants demonstrate the divergent 
inte'rests of the Interveners and the named parties 

Even if the School Committee were able to represent the interest of the Interveners, 

despite the fact that the parent Interveners - as a voting minority in Ipswich or as non-Ipswich 

residents - did not elect the School Committee, the named parties' agreement to the settlement 

and sale of Little Neck proves a divergence of interests. 
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First, the Interveners are entitled to intervene because the Defendants have failed to 

represent the Interveners' interest vigorously. See Massachusetts Federation of Teachers v. 

School Committee of Chelsea, 409 Mass. 203,207 (1991) ("Chelsea"). In Chelsea, the Court 

fouod that "[t]he record reflects that the defendants have both the incentive and the intent to 

litigate this matter fully." Id. at 209. In that case, the would-be parent interveners '.'presented no 

actual disagreement with either the goals or the actions of the school committee." rd. at 207. 

The facts in this case, as discussed above and in the Interveners' related filings, could not be 

further from those in Chelsea. Here an actual disagreement exists between the beneficiaries and 

the Defendants, who have abandoned their resolve to litigate this dispute and their loyalty to the 

terms of the 350-year old Trust, while the beneficiaries remain steadfastly true to the Trust's 

language and intent. 

The School Committee's willingness to drop its opposition to the sale of Little Neck is 

itself evidence that the Interveners' interest is sufficiently different in "degree" from that of the 

named parties. See Kellogg USA, Inc., 440 F.3d at 546 (citing United Nuclear Com. v. Cannon, 

696 F.2d 141, 144 (lst Cir. 2004); Glancy v. Taubman Ctrs., Inc., 373 F.3d 656, 675 (6th Cir. 

2004 ("Asymmetry in the intensity ... of interest can prevent a named party from representing 

the interests of the absentee."». Unlike the Defendants, the Interveners are committed in their 

opposition to the sale of Little Neck, as this motion to intervene shows. 

Second, the Defendants' agreement to the settlement and sale of Little Neck is evidence 

of "collusion," which is one of the factors that may be considered in the inadequacy-of­

representation analysis. Chelsea, 409 Mass. at 207 (applicant for intervention demonstrates 

inadequate representation where school board has colluded with the opposing party or has failed 

to fulfill its duty of representation); Kellogg USA, 440 F.3d at 546 (collusion cited as illustrative 
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of inadequate representation). Through the settlement, the Defendants have effectively colluded 

with the Feoffees and the Tenants to sell Little Neck and thus deprive the Interveners of the full 

and intended benefit of the Trust. In particular, the School Committee's agreement to the 

settlement and sale in executive session, behind closed doors, despite its requested receipt of 

hundreds of thousands of dollars in funding for the specific purpose of opposing the proposed 

sale, despite its public position for years in opposition to the proposed sale, and despite its 

chairman's written affirmation of this position as recently as November 2011, smacks of 

collusion. 

4. The governmental entities do not adeqnately represent the 
Interveners' interest 

While it is true that the Interveners must make a somewhat greater showing of 

inadequacy of representation because governmental entities are involved, this presumption is 

easily rebutted where the Interveners' interest diverges fTOm that of the School Committee and 

Attorney General. See Maine, 262 F.3d at 17-21 (all that is required to rebut presumption that 

governmental entity's representation is adequate is an explanation as to why it is not). In some 

situations, the government's representation of the general public interest puts the government in 

sufficiently sharp conflict with private interests such that those private interests may intervene 

because, in fact, they are not adequately represented by the government. Moore's Federal 

Practice, par. 24.03 [4] [a] (3rd ed. 2011). Here, the interest of the beneficiaries in enforcing the 

Trust on the one hand, and the interest of the School Committee and Attorney General in 

resolving this case by allowing for the sale of Little Neck on the other hand, are in direct conflict. 
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D. Fourth Element: The Iuterveners' Ability to Protect Their Interest Will Be 
Impaired if They Are Not Permitted to Intervene 

The impainnent of the Interveners' ability to protect their interest is obvious, because 

there would be no party to advocate for that interest. 

For example, there would be no party to advocate that reasonable deviation from the 

tenns of the Trust is not pennissible under the circumstances, because the Feoffees have failed to 

offer evidence of their reasonable efforts to find a way to maintain Little Neck for the benefit of 

the Ipswich Public Schools. See Museum of Fine Arts v. Beland, 432 Mass. 540, 544-45 (2000) 

(reasonable deviation denied where the record showed that the trustees had not made reasonable 

efforts to explore locations for exhibiting rather than selling the paintings at issue). Indeed, a 

sale of Little Neck seems wholly unnecessary, and the negotiation oflong-tenn leases on Little 

Neck seems easily attainable, in light of the Tenants' judicial admissions in their Superior Court 

Complaint (paragraphs 56-57) that they are amenable to long-tenn, market-rate leases and are 

willing to pay their fair share of the wastewater system costs: 

56. Plaintiffs have always been and remain willing to pay a fair rent 
for their use and occupancy of the lots on Little Neck, upon which their homes 
have been built. 

57. Plaintiffs have also been and remain willing to pay a fair and 
equitable share of the reasonable and legitimate costs of the wastewater system. 
However, upon infonnation and belief, the wastewater system project has 
beeu seriously mismanaged by Defendants Foley, Foote, Mulholland and Whiston 
and, as delivered, is plagued by deficiencies. 

(Class Action Complaint and Jury Demand, Lonergan v. Foley, Essex Superior Court, Docket 

No. ESCV2006-02328, ~~ 56 & 57.) 

The CBRE Report recommends how the ground leases on Little Neck could and should 

be structured, consistent with similar land similarly held in trust. (See, generally CBRE Report.) 

As Mr. Collins suggests in the CBRE Report, no tenant would have signed the kind oflease that 
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had been tendered by the Feoffees to the Little Neck Tenants, which lUlIeasonably allowed for 

the Feoffees to determine the annual rent in their sole discretion. (Id. at 3.) The Feoffees 

effectively forced the Tenants to file suit. By contrast, the ground lease structure proposed in the 

CBRE Report places a CPI cap on rent increases not to exceed 3% per year, with the adjustment 

to be made every five years, (Id. at 3, 8.) 

Moreover, there would be no party to advocate the Intervener's position that legislative 

action is required to change the terms of the Trust, because the administration ofthe Trust and 

the Feoffees' authority under the Trust are entirely governed by statute. (See Amicus Brief, pp. 

6-9.) Short of a finding of unconstitutionality, this Court lacks subject matter jurisdiction to alter 

the statute governing the Trust.6 (Id.) 

The notion that the Massachusetts Legislature is no longer "in the business" of enacting 

Special Acts regarding the administration of ancient trusts is simply not true. For example, with 

Chapter 129 ofthe Acts of2010, entitled "An Act Relative to the Punchard Free School in the 

Town of Andover," as approved on June 28, 2010, the Legislature amended Chapter 7 of the 

Acts of 1851 and Chapter 47 of the Acts of 1877 by codifying the requirements and terms of the 

trustees of the trust for the benefit of the Punchard School. A copy of this Act is attached hereto 

as Exhibit A. See also Chapter 221, Acts of 2007 (amending Chapter 254 of the Acts of 1908 to 

codifY who can vote for and serve as trustees of a trust for the benefit of the Jacob Sears 

Memorial Library in East Dennis, Massachusetts); Chapter 107, Acts of.l999 (amending Chapter 

6 As the CBRE Report notes, this Court could have a role in setting the market rent for 
the ground leases (see CBRE Report at 7-8), which could be done on a complaint for instructions 
or declaratory judgment filed by the Feoffees. Entering an order of instructions or declaratory 
judgment as to the market rent would be within this Court's subject matter jurisdiction under 
G.L. c. 215, § 6, because it would be equitable relief regarding the administration of the Trust 
pursuant to the statute, rather than an amendment to the statute itself. 
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15 of the Acts of 1793, as amended by Chapter 107 of the Acts of 1977, to codify the procedure 

for removing a trustee of a trust for the benefit of Williams College). 

Further bolstering this point, the District Attorney for the Essex District concluded as 

follows on December 11, 2006: 

... the General Conrt acted on at least three later occasions (1835, 1892, 
and 1906) regarding the Feoffees, presumably at the entity's request, 
granting authority to do things beyond the powers listed in the 1765 Act. 
These legislative actions demonstrate that both the Feoffees and the 
General Court viewed the Feoffees as an entity with limited powers, which 
the Legislature could expand. 

(Opinion of District Attorney, Essex District, December 11,2006, at 11) (emphasis added) 

(attached hereto at Exhibit B). 

In short, if the motion to intervene is denied, then Little Neck will be sold for 

condominiums in direct violation of the terms of William Payne's will and the Trust. The 

impairment of the Interveners' ability to protect their interest is not speculative - it is occurring. 

II. DENIAL OF INTERVENTION WOULD UNDERMINE THE COURT'S DUTY 
TO ENSURE PROPER ADMINISTRATION OF THE TRUST 

Despite this Court's apparent lack of authority to amend the legislation governing the 

Trust, this Court does have authority, and a duty, to ensure the proper administration ofthe Trust 

according to the statute. Specifically, this Court has a duty separate and apart from the Attorney 

General in ensuring the proper administration of public trusts. See Matter of the Trust Under the 

Will of Crabtree, 440 Mass. 177, 192-93 (2003); Matter of the Trust Under the Will of Fuller, 

418 Mass. 466,483-84 (1994) ("Fuller") Gudge not bound by settlement between acting trustees 

and Attorney General); In re Wilson, 372 Mass. 325, 330 (1977) (Attorney General's role in 

connection with public trusts does not "provide[] a basis for displacing the court's traditional 

discretion" with respect to public trusts). 
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The terms of the Trust do not permit the sale of the land. That the Attorney General and 

School Committee have agreed to such a sale does not relieve this Court of its duty to enforce the 

Trust. This Court has an "independent obligation" of review, see Fuller, 418 Mass. at 472, 

which would not be served by accepting a deal- without the benefit of hearing all of the 

evidence and the chance to make comprehensive findings of fact - struck by parties who would 

disregard the clear language of the Trust and William Payne's explicit intent. It is difficult to 

imagine how this Court could fulfill its independent obligation ofreview and reach a fully­

informed decision without a completed trial and the participation of a party who is actually 

advocating for adherence to the Trust's terms. On this additional basis, intervention is warranted 

and necessary. 

CONCLUSION 

For the above reasons and for all of the reasons stated in the motion to intervene, and the 

supplements thereto, and the affidavits filed in support of the motion, the Interveners respectfully 

request that this Honorable Court grant the motion to intervene pursuant to Rule 24(a), and grant 

such other and further relief as is just and appropriate. 
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Dated: January 26, 2012 

Respectfully submitted, 

DOUGLAS J. DeANGELIS, CATHERINE 
TJ. HOWE, JACQUELINE PHYPERS, 
JONATHAN PHYPERS, PETER BULETZA, 
KENNETH SWENSON, ROBERT 
WEATHERALL, JR., JOANNE DELANEY, 
CARA DORAN, ANDREW BRENGLE, 
SUSAN BRENGLE, MICHELE WERTZ, 
JASON WERTZ, CLARK ZIEGLER, and 
CARL NYLEN; individually and on behalf of 
their minor children, 

By their attorneys, 

One International Place 
Boston, MA 02110 
Tel: (617) 345-4600 
Fax: (617) 345-4745 
meswirbalus@daypitney.com 

CERTIFICATE OF SERVICE 

I, Mark E. Swirbalus, hereby certify that I served a copy of the foregoing upon counsel of 
record by electronic on January 26, 2012, and by first-class mail on January 27, 2012. 

Mark E. Swirb s 

NOTICE OF HEARING 

A hearing on this motion is scheduled for 8:30 a.m. on Friday, January 30, 2012. 

Mark E. Swirbal 
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Session Laws: CHAPTER 129 of the Acts of2010 Page 1 of 1 

"':Print 

Acts 

2010 

CHAPTER 129 AN ACT RELATIVE TO THE PUNCHARD FREE SCHOOL IN THE TOWN OF ANDOVER. 

Be it enacted by the Senate and House of Representatives in General Court assembled. and by the authority of the same as 
follows: 

SECTION 1. Chapter 7 of the acts of 1851 is hereby amended by striking out section 3. as amended by section 1 of chapter 
47 of the acts of 1877, and inserting in place thereof the following section:-

Section 3. The board of trustees of the Punchard Free School shall consist of 5 trustees, who shall be residents of the town 
of Andover ejected by the registered voters of the town for a term of 3 years. At each annual town election, the voters shall 
elect a trustee to take the place of a trustee whose term is about to expire. 

SECTION 2. Notwithstanding chapter 7 of the acts of 1851, the trustees who are in office on the effective date of this act 
shall serve until the expiration of their terms. At the first ejection of the successors to the trustees who are in office on the 
effective date of this act, the town shall elect 5 trustees, 2 of whom shan serve for terms of 3 years, 2 of whom shall serve for 
terms of 2 years and 1 of whom shaH serve for a term of 1 year. 

SECTION 3. This act shall take effect upon the approval by the Essex division of the probate and family court department of 
the tria! court of changes to the will of the late Benjamin Hanover Punchard that are consistent with the provisions of this act. 

Approved, June 28, 2010. 
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SENATE ,No. 2321 

[Senate, March 11,2010'- New draft of Senate, No. 2152 reported from the committee on Education.] 

IN THE YEAR OF TWO THOUSAND AND TEN 

AN ACT RELATIVE TO THE PUNCHARD FREE SCHOOL IN THE TOWN OF 
ANDOVER. 

Be it enacted by the Senate and House of Represent«tives in General Court assembled, 

And by the authority of the same, as/allows: 

SECTION 1. Chapter 7 of the acts of 1851 is hereby amended by striking out section 3, 

2 as amended by section 1 of chapter 47 of the acts of 1877, and inserting in place thereof the 

3 following section:-

4 Section 3. The board of trustees ofthe Punchard Free School shall consist of 5 trustees, 

5 who shall be residents of the town of Andover elected by the registered voters of the town for a 

6 term of 3 years. At each annual town election, the voters shall elect a trustee to take the place of 

7 a trustee whose term is about to expire. 
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8 SECTION 2. Notwithstanding chapter 7 of the acts of 1851, the trustees who are in 

9 office on the effective date of this act shall serve until the expiration oftheir terms. At the first 

10 election of the successors to the trustees who are in office on the effective date of this act, the 

II town shall elect 5 trustees, 2 of whom shall serve for terms of3 years, 2 of whom shall serve for 

12 terms of2 years and I of whom shall serve for a term of I year. 

13 SECTION 3. This act shall take effect upon the approval by the Essex division of the 

14 probate and family court department of the trial court of changes to the will of the late Benjamin 

15 Hanover Pun chard that are consistent with the provisions of this act. 
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.... ~ 
• "J 

THE COMMO~~~g:~CHUSETTS 
. OimRlCT I'.TrORNEY FOR THE ESSEX DIS'fRlCT 
SiII4iM. NeWBURYPORT LAWRENCE 

. . ran FOdefafStraet 
. ~1!1, ~ (1971) 

December II, 2006 

(UPX!el: the jX)U¢yofthe 'Pi.striCt AttcIm~y bfficer the tianles of persons seeking opiniOl\ll on 
()p$i Mtll'ting.Ll\w mar.tem iirt; not,..,J:eased. Accordftttgll' the interior address infonnation has 
h<len redacted .1'rol11<thi>!<lpinlon leJ:Wr;,) 

Re: The Feoffees oflheG~ $cliOO{m the ToWll ofIpswicb 

Dear (Se'l. Aoove Note): 

y au h~v~ ~e~ for all jUivisoty opirdo!l FllSi!1;ding the SJal\lS, relativ~ .to tlJe Open 
Meeting Law, of the Feoffee.' orthe Gtammax School in the ToWn oflpswich. We have 
received an inquiry from anolh~'source lIlIW\lll, We are advised tha~ the st/lloi! oftbis enti!)', 
whose origin WlIlI b;t the coloni<»~ has become sn acute concern because, among otlier issues, 
l11<et1l~J;Il of the Board orSe:l!lCtmen are oonteplpJating participating in the meetings oftlie 
Fe6ffees.. . 

. y "'A1thb~'IihriiSed difrerently,·the inquiries uise l;Wo basic questions: I) When tlie furee 
SeleCtl11<en Feoffees1 meet 'il'ithlbe fout [;!fetime Feoffees, must the Open Meeting L~W be 
folloW? al,ld':1,) Ate nQte8.~ votes of past meetint!Sof the Feoffees su\ljeCtto public 
discloswe? 

In issubg this opini;"', weare doing two things, both of which. have significant 
limillltio~s. FirSi,. we ~ iIidirect1y stating the bases on which we would either undertake or 
forego an el1f<lr'cetnent aefton tnlder G.L. c. 39, §23B. Second, we are stating our belief as to 
how a court would deCide these issues. As to the first, a lawsuit by this Office is not the only 
way that an Open Me~ing Law·rtJ.atter can be brought to court. Three citizens also can initiate 
suit.f.itrtber, the A~y GenetiJl~M~orcement aUthori!)'. although will generally defer to 
the D'll!I:Mc;l: Attorney's jud$J;nent regatding a local.l11<a~r. Second, although 1his Office often 
issues opini\l!lil Uk;e this. one., the lli!Ihontlltive interpretation ofa ststute would, of cow-se, come 

. from a i:6w.t,1n an lU'lIa.sllcn as theOp'lD Meeting'Law where the case law is sp;u-se, each 
newly~e4 case has th(fPot¢ltialtO Change that interpt.etation. With those limitations in 
D1iiid, we issue this 9PWon. ' 

Yout request raises a complicated set ofleg;tl issues, With r~d to the Feoffees, the 
response turns on Whether that \lfOUlJ is a governmental body, In addition to the need to 

1 As c"Plain.od in the ~OlfQf Province Law 1755-5(; at pp. 5,9-12; we view lite qurren! bQdy as composed or 
two grtiltp$, ref.ned \ll.jn thla opiIUon U "Lifetimo Feoff""",· and "S..lecnnen F.off ...... 
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determine the t\ilturetif1'lie Feoffees, a sepaia1:e Open Meeting Law ij!SUe arl~ with ~~" , ' 
three, Selectme11Sittin8, :,8$ part O,~the'l"eo:lfeoll; rn ~eIl()e, tb~ is;Sue is. whether in clohig-'l ,'; ~ 
Se~ :\'eoffees ate flbndooting "anypUbhcbuiimesa or pUbhc policy matter over~ ",$'1 
(BOlI'rd"ofSeleclmen) has ~siOll; con!rPl.jurl~on or advisory power " .. w~ Gl..e. . ! 4i! 
39,§23A. 

A full ¢xpblnation eftbe re$!Oillng thatltas lead to our opfulon follows. In summary. 
thf)l\gb" IlWiOffice. has OOricfuded: ' 

L ~e It@fl<le)l of1h~ Pt;mnnar Sch,ool !sA goveOllllenfal body, <IUd therefore subject ,to 
thi!lJpen MeefuigUw. As with any .gQvernm.ental body, themiiiutes ofli;ieelings of the 
Febffees nirm::!>e'kept and made public. Access toofuer. Feoffee records is governed by 
G.L. e: 66, § 10. ' 

2. even thQ1lgh a quQrtJffi of \he Selectmen is pre,sent at a meeting of the Feoffee., a 
meeting of the B()am ,of Selectmen is not taking place, unless a particular topic of Feoffee 
business also falls wifuinthe jtuiBllictibn oftha aoam ofSeleclmel:l. The fundamental 
busine$s:ofthe Feoffces- the mansge¢el:lt of property; the profits of which go t6111e 
public sehaals -. is, not business withinth'ejurisdi¢t,iol!, of tile ttoam of Seleclmen. 
CODSeqtlel;ltly,as the,.geIle11l1rtlle, 1I,mectliig of the full. ,group (if seven Feoffees does not 
also 6o~\\lliectingoftlie BOard of Selectmen. ACCciplirtgly. the only notice 
requ.1red U!iQ.er the ~Meeting ):,awis of a meeting of the Feoffees; the nouce should 
be filed with. the fpswibh Town Cleik. 

The fundamental challenge preselited as tei the Feoffees is determining the \lPplicability 
of20!h Cet\tmy concepts ofopen gov_ent to the governance arrangement of an entity that 
long·ptOOeded the ern~ence of those ooucepts. It is, therefure. necessary to discuss at some 
length 11Ie fa~ba~1lI1d8:\\,d the legal plinciples that lea4 us to om opmion, inclUding a 
revjewQfthe hl$tOry of' the ~eoffeeiJ afuI<m analysis of some oCthe ease law related to 
gov~!Ontal ~~ .. 

, ' 

1be:'ifutoricaliiiiformationp~ented berels necessarily Ilm~ ooth by the I;wk of 
defi.1iftiva'S(/W'Ces and fll¢" laok o:f~;\;,!mIcred time needed to ,researclieiliaustlvelythe soumeS that 
ar¢ or m&),be availabl~. Ourres¢ai\jhbas been Ilmite,d to that which ffl rOl\f!(mably necessary to 
resolv1:' the que¢\lwI~;Doulltltl1l$ the:te are more facts that oould be (perhaps literally) 
une\irthed that would beat 6n the filpic. "Whether, if these facts oouid be ascertained, they would 
m:atenally l\ffe¢f;, the tights of the patties, is Very doubtful. "}"eoffees of the Grammar School in 
the Town oflp$wich v. Elias Andrews, 49 Mass 584, 591 (1844).2 

, A1lhough,llilii as., dc;aIs'<iltec!Jy willi lhoH<:pffoes, if is not helpful on'the current ""uos, tho~ it is useful fot 
iqf~!)n ibc~ .oft1l. gn:i\lp. 
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"!:>'lOi'.fe!:"l\l i~~~l~j_ml;lst nearly' equival(Ol)t~"grantee,» as that t):ml IUllld 
innrodel;1:1l$:c:1i~~. A."Woffi1e".ison:~to whom a "fee" is ~veyed. r th~ ~ bore 
reieVllIlt; a "fee~ l8'eqUivalentto ownership o(]and. Black's Law Dt¢t!!lnar:Y. 5 Edition. 

V«Yj;QOn atte~ its fn:st E!xtQt>ean settlement in 1633, the Town of Ipswich (then 
Agawam) addressed the need to S1lpj>oI1: e.gucation. In 1636, town r~ state, "A Grnmmar 
Scl1o<)\l$,,~t up, lx!t"~ notsuct:eed.',3 On November 14, It650' the ToWII granted to Robert 
PlIine, William Pam~,:Major Dennison and William Bartholomew land between the Chebacco4 

J:tivei and the GIOOOlstet: line "for ~ use of the seboot," Leases, oi'p0rtions of that land were 
proinptlye?<ecUted. Conveyances tracing back to, within months of'th. November, 1650 action 
were at ~ in FeI)lf~<1.l' v.Aiu:lrinvs. The Town ti<!~d the management oftl1e ~choolln 
greater detiUl two months later. ToWII records show that on January 16, 1651/ at Town 
Meeting: 

F(1t,/he belW [orderilifJ] ojihe st:hoQl,r (Jnii th§ 4jJa$r$ ther¢ofi !{t',,8ymott4s, Mr. 
l:Wgeril, Mr. Norton; l(ti}or :Det/isan, Mr. Robert Paine, Mr. William Paille, Mr. 

'"ifubbarti; ~n.J6tmWhIpp{$, Mr. Bttrtlw'omlM were €fio~n a oo11ml/ttee to receive 
all SU(:h suiil&'of motley as 1!qve been and shall be given towards the building OF 

i molntima!1C;! (j/a ;grammar sellOol and schoolmaster, and to diSburse ond dispose such 
~ as atlfgjven to PtQllii!e a school house ami .dwolmaster 's house. either iii bUilding 
.or purchasing [same) house with all lcorrvenient} speed, And such sums of money, 
parcels of land, rents or ilnmdties as are or sheill be glwn tr!>jlatds tM m{iiiJtenat!c~ of a, 
schoolmaster; th<O' shall ieceive and·dispose of to Ihe schoolmaster, that th<O' shall call or 
choose to that o}fice from lime 10 time, towardS h(s malntelU11/Ce, Which they sholl have· 
poW¢r to enla~ by app<JInting from year to year, which each scholar shall yearly or 
qIl(lPfirJy,~'or proportioTl4.bIf, who $hq.llafsa have foil power to regulate all mCl#ers 
CQiJ~tt"!lg the ,w¥<>Ima8tf!1! aM schola~ as in their wisdom they shall think meet from 
time to It=. wlwlhall a/so"oonslder ,tire best way to m.aM provisionfor teaahillg to write 
amilfr!.>l <icool!ilts:": 

Dem~g;'himselfto 'hen. "p~ly disp6l!!:d pewl1[ J", (Province t.aws 1755-56, Co 

2(i, repI'Qdilc¢il ,41 the AIi~,)R(\bert Paine (also speU~9 Payne) promptly' dona~ a building 
fOr the ,Gh!IlUnar Sclwol. At !lbo\Jithe Sl!Il1c time, he \lIso provided a dwelling and two acres of 

• ~ QfJriwleh I!!s<iJi Iw4 HW!tW..losephB, l'~lt.(1834), at page 83, 

• ~ W1IS highiy emtti\jin ~lier~ I. gm • .tol. spoIl41g, pU!lctl.1liliQ1l, and copilalizatioo have been 
lIlQd~ in this 4QCU!llO!l1; '.~cept thl!t propernames as they ~ in quo/ed material appear in tIl.lt original 
fom). , ,. , 

'ForclaW·.~.,lIi.daRI hlIS Q.en mw\(!'n~ lJntiJ 1752, NewYe"", Day In.,,,,, Britishllmplre was Maron 
25. TliUS,IiI'1h<\ tbtie,,,j'tIiis v~ JanUllQi,I650 FOLLOWED Deee>i1bet. t6SO. . 

• l'ortIOIlS. of die original'~d-writ!QO"~~t whiCh ore difficult to decipher /!CO. indicated in brackets. 

"~~a) Q<lt!>cB""~'v.~. 49 MI!$S SIl4, 581 «(844). 
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------ -~ --....,.---- -- - - -- ----- - , 

Ialldfonh~ \l!lIl Qfilti:$¢iloolrnastet, Iii 168:3, Robert an~ :e:UZ/lbeth I'l1ine conveyed lite ~ $ \!Ill 
and l!U1d Jj) th~ to"nl,~ '. . . . 

HImself also evidently "pil>!l$ly ilisposed,~ W~llilMif?aine further enlarged ilte land 
aw\lable for SUjl.lX\Jiofthe Gtatn!:nat SChool in .his will of October 2, 16Cj(); 

I give Un/() 1M jiY1e JclwDi of IPsWiCh the little /leck of land at Ipswich cOIf1Jl'J(mly .\nown 
b» Ik nqlT/(! Jefoey's rreck. The which is to be anti remain to the benejit of the said 
school forever as l/mve fonner/y1lfitmded and therefore the said land !WI to be sold or 
wasted. 

This proper!&; gifted by WiJ1iain Paine, now known as LiWe Neck, evidently comprises the bulk 
oftheprtiperi:y now underilte. contI;Ol of.ilte Feoffee$. However, the question before this Office 
~ds the lll!t!!I:'¢ of the Fellfl"e<:$. That questfon ffl only ~genti:ally related to the ownerShip 
hisWtyof a plltt1cular Plll'®l 

S~<l!mllY, the166Q will Jiilt1le~ both Wei) !)xe<;uto\1l mil thtee fcoffees: 

I <!o hereby/1U1ke my son.John Paine,my son-ttl-law $<lmuelAppletdn and lhe saM Mr. 
MfhonyStodder my I!$dutors of (hislny last will and testament, and J do hereby request 
and empower lhe 'Sard Mr, Christopher Clarke, Mr. ,loseph Tainler alid Mr, Oliver 
Purche'S to be rny OYe1'$e'eTS andfoiJ./foes In trust of this my last wi/land testament . ... 

The indlviduals named by Paine ;vere not !hI' same individuals then charged by the Town 
with managing the property dedl~ by the Town for snppO!t(if1he schOOl. 

In 16~, 1he "I"eoffees"("rl~ently; iit least in \his instanoo,meaning the persons acting 
1!l1det.authoriW (jfthe Tow). ~ught a bam and orohartl from E;rekiel Ch~ver. In 1662 the 
Townincreaood:tI1enlllIllxlr ()f~ fot ot(iering the schoof' to nine. In 1696,lhe TOWll 
gtJ!I1te<i tbe·llcilool$(\dltioruil1and. in 1 '12Q, the TfiWn sued lh,e O%upant of the "school :!1mn," 
clnlm.ing tbe rent paid was madeqt1ate. TwOP\l11lOllS id¢t!tified as "Feoffees," Rev. M=rs. John 
Roge;r;,and Ja~ FitclI, fe!llingthe~t wasunjost, refused 10 suppoltit, In this conteXt. 
"Fcoffeer must bil f¢ferrin$W the tOwn-created fliitiW. since ~ssors to the individuals 
named. by WillJamPaine. W(iuld hav~ nO "standing" with ~d to the "$l;h(lol farm," whi<lh was 
1he land .granted originally by the Town in 16;5011. Iii 1734, the TOWl'lUilsuccessfuIly sought a 
grant of land from the Gen~Court fot' use of the school.~ 

The record of ~ 17th InId ~ glb Century events may lack the 'clarity andsp«llfieiw we 
now ~to see iII land iItles, I:1i:iW'ever. "in ixmst:ru.ing conveyances made. earlyail:er the 
settlilttlent 6£ the coun!ty, whet:! canveyanCing was little UJiderstQOO. the intentio!l of the parties i.l. 
to govein,withot\tregardiilg the rlgld rules ofconstructio!l which would be applicable to recent 
c6n.veylttJi)eS, ••. " PeiJJfees v.Andrews, 49 MAss, at 592. 

, flis.!pry of_job. Essex ""d jliunill!;m. sUj>\ll> ~t 84. 

9 This pamgraph is drawn from Hijtory oflpsw.icb.. 8em and Hamilton. supra. ,1 &4~85. 
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Th~f¢ ~ evidently~endi~s(\iWu4ls" be~rendle ToWll and ~ Feoffeea; ($' Itt ~ 
~~ oflmidtq.Buppott tI:)l? ilChIx:>l. Til avoW th.<)tepetit:ion of such <lli;puIell, the Ton 
and "ihe ~t \l\'ltVi'tlI'l$.fi:offees on)l1tl parttif1heprivitte perSons" hulled til~ ~ 
CPUIt Qnjallliary12, 17$6; ~1oWllMeeting, w!!h the com:ent of die Feoftees, Wlked the 
Gooeral Court "to llUi:bOti2:e and cempewer 1he pre$ent four Feofrees and such SU<;Cessors as they 
Shali iizMtQ tim'l appoint in thoirstead;. together with the three <l1de&tSelectmen of this toWll fO!' 
th.<) time being, othe\' ·than suqb Selecl:/l1!Ul or men as Il:lay at any time be of ~ four Feoffee., to 
bea Committee in Troat ••.• ~(The·~titerecotded rIlotion isreprilduced in the A,ppendix.) In 
respo.ol!¢; ~ Gen~ Court aut.! ReyaI Governor adqpted Provinee Laws 1755-56, e. 26 
(reprodu¢ed in the APpendix) .. the.¢riticaI language ~tates that thll jOur surviving Feoffees 
t()~ With tl:lroo ill!ttledSel®.tmlin. "'shaD be and are bereby incorporated ajoint colIDnittee.or 
feofi'i)ejI m~, ... »Thed\n:ation o.f.th:e 17.56 ACt waslimlted, as r/)quested in the Town 
Me«mg voi:e. to telI'ytlltr8.' The 1.756 ACt evidently worl<:¢d til ~lve the problems that had 
promtrted its'Pam&e.::~ aUlle expiration of1he initial ten yearn,llie ACt was renewed, with 
nlinor~,foran I!dditlonattwenty-¢;le years, by I'rllviilce Laws, 1765-66, c. 5, 
(I'eJ;itodUcoo in ibe Appendix). Finally, st .. 1'7i16, C. 54 (repr<ljfu.cedJn llie Appendix) made the 
1765 Actperpettial. 

. By its termS, ~ 1765 Actitu,oiporates a single <l!Itityof seven members, ''8 jOint 
ooIlil'nittee," dlvi4edJntotwo claases: four "Llfc:time Feoft'ees" and three "eldesrlo Selecttnen, 
the'·Selee!nien .. Feofl;'eoll." The power to select sucCessor Lifetiine Feof!ees is limited to 
survivOli! Wlthiit .tI:!at class. S'II<:C¢ialon within the SelectmeJl Feoffees flows from die 
electorate's perllldieselectlon of SeiOOinlen. 

Sull~t acls OftlieGeiteralCourt i)ave atttborlzed.specificaetions by the Feoifees, 
bmnotl,l.lngbalicljauged'thejfljJn~ental sli'uctu.rc:since the 1165 Act. hstSt. 1835, c. 106; St. 
1892, e: 66; and'St 1906,s. 506. 

Under the 1765 Act,.dle Feoffees were given two principal duties: (I) manage the land, 
the incom~ ti;Qm which is to aupport the sch®l m4 (2) manage the $chool itself. 

The Opeiti Me~ Law; G.L.c.W, § 23A et seq.,II co1l$ist:; of a single defmitions 
sectiOi! followed by ~. s. sectii!ii·'of subslllntive provisions. The law requites that a 
governmental body do iltibusiness only >It posted meetings, of whroh the public has had forty­
eigbi: lro1ltll,notlcil. Those ¢IeetliIgB.rIlust be open to the public, unless a stated exception applies 
an.d cettatn'P"oeodli!1il re<jtilreinents are m'lt, Geiterally, Opco Meotlng taw cases involve a few 
basi<) questlQ\ls: lS die entity ag~ental bod:y?; Did it have iI.meeting?; Was there proper 

to We express no view as io wh~r ~~Idolit" "'limo to limo of service or ohronological ago, becall!le no Open 
M:~ting Law issue tmn. on'!hat dctcrmiDatloll. W •. nolC, however, that tho clooing language of c. S. § 1 implies that 
(enith <>fS!'rt'ic. as. Sel_.it! nlOtUlt, since th~t lang~p"'Yides for a silwltion ofan .nti,.. BolUd <>fSeloctmen 
With alO prior serVicc. . 

11 ~ ~IO OpenM<;ctlngtaw, appli.cabk to eornun . .\late entitiehnd f",nd at G.b. c. 30A, § Hi.. ~t 3""., is 
dis<;o.ssed I»loW. . .' 
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notice? fl:~c19sed session6ccurr~ was there an lqlplicable eX¢tlptI9n.lInd were Iho Ii' W 
~~,)tlcl? . 

With regai-.j: to the Feoffee,,, (jfthe Gtmninllr School, we are presented with the first 
question: Is it ~ gpvemnientru body? If not; then the Open M(letirtgLaw does not apply.12 

Case ~w CQIIstruing,the Open Meeting Law is not extensive, especiWly as to what is a 
"govertjmentsl oody;'; net\\8plI beca:pS(I):!)ost entities at i.$sne (school cotiJmlmoes, City C01lJlcils 
lIl1l! thelil\<l)ilre c1ear1.tsuch. Most iruAAll;tive in the current situation is District Attorney for the 
Northern ]};,striCt v. Boanl ifTrusteel; oj 140MI'd Morse ]tospit!#,,389 Mass 729 (1983.) There, 
th¢ Sup~ ~u4l.cia.I~ tQJ.edQU thelltiU'iis Qfthe Boardor't~ ofa hospital created by a 
wil1~est thatbM.,been accepted Qy the Town~fNatick. Und\1l'.lhe terms of the bequest; !hI) 
voters .ofNatick ~1~ the j3oatd-me)tl~, Bye. 216 ofthlii SJXiCia.l Acts of 1916, the Oefteral 
Court inC!lrporatedthlfttustees "Willi all the powers l!lld privileges lind. sl\hjedt to all the duties, 
iestriotibtis;"lIl1d lisbillti<il$ thro \)I'ih!lU!;;iter in force ielating to charitable. religious, and 
ed\l~tio(llli :c9;til<1taticms;» LeorwdMimSe, 398 Mass •. at 731. Over the y=, the value of the 
original· Oeqi!est has been dwarfed' by the public nmds appropriated. Further, public credit hsd 
been US<ld to Illlmlce greatexpan:slon, far beyond the facility funded by the original bequest. 
Nonetheless, the Supreme lui1iciaI Collli concluded th$ the Board ofTrustooS was not a 
govemn\enml bl:!dy, principally because its origin was by private action. The Court also pointed 
out that ilie Trust¢es -.lacked traditional governmental powers like taxation, law enforcement and 
eminent domaIn. 

The case of Aaron Metflock v, Board ofTrul;~ees of the University ofMassachuselis. 31 
Mils$; App. 4% (1991), Is rus()instiUctive, The issue Was whether the Open Meeting Law 
applledfo the activities ofaninllll.ClU'e an<l.l!IIe committees created to comply with federal 
re<j1.Iiromenl$. The Appeals Court;:noting that the University Trustees had created the 
con:niil.ttees, silnpiy a&s1IJlle(l! that th(o/ were govemruemal bodies. The Court read the smtutl> to 
mean that a ''meetitiS'' 0CdlItted O!11y if "public bUsiness" was done, reasoning that "public 
b1lJliness" could.Quly be $' actlvlty tbatfulf!lled a "public p\)I'pOse." The leading MassachUsetts 
on "public purpose" is All;y4alt1l RAalty CQrpofYlti01l. v. Holyoke H(Wi;ing Autharlty, 304 Mails. 
288 (1939) which provides a notHlx<;l1lJlive list of relevant factOrtlin det~tnlJning w!l:ether lin 
entity is fuJnlling a public pu:rpo$<l; To whOl11 is the benefit available?; Is there a wide-spread 
I)eed f\)l' .the benefit?; Is there lI.direct ~ onp1;I.blic welf'!re'l; Have private efforts fhlle(l!?; Is 
theti:lt'iiiAAl for a uiJitedOOnlrol Qf it ~ 1iff0it'/; Is eminent domaiitpower conferred?; and 18 
th,,' entitY consistent'witb the Iil'st&rlcal <!\>velopment of the fup,ctioning of public government? 
B:i"'lPPJyingthese ful1iors. the:A:ppea,l~QjIlrt in M<!411J!1k conclud¢d that, though the animal care 
and rise co!lllnittees might ~ ~goverom""""'l bodies;' they !lid not'galMr for any "public 

. IN<Pose,'' li:tid thete.fureOad ito ''meetings.'' As slIeh, !lw Dplln Meeting Law did not ~ply to the 
coniJlrittees-; act:Mtj~~ 

" Tho ~ q~on Ofwhethera s.,i.iiCThmws meeting tnight be also ocCurring is discussed below. 
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Analysis ;w 
~ . Ct.c 

1'his Grings us 10. thQ basic<!~on; Are the Feoffees of the drammar School a 
'fgo~tal body"? 

The qu~ f!tSl: arises W~!lt the .slaius.ofthe' Feofll)~$!1Q.uld be M;Ilyzed Il1lder the ' 
"mTll!i~ ~ M¢.1ilg .LI!w, OJ". c. 39, §2J A et $eq, or !he "state~ Open Meeting Law, n.L. 
30A.~IIAet atfii •. Wehave COilClniled 'tIW tb.<::fepffee~8li now constituted - four Lifetime 
Fe<:lffees and.jl)reeSelililttuen Feo~' ,",'are a ereationof the state (or ~ provil!cial) 
gQV~i. ThBt,!lt.les'uot;.l>ilwever, decide the quest'mt6fwmllh v\ll'!iiori of the Open Meeting 
Lat*sbouIq ~1,'UlThe qqncerns ~sed byihe 1165 Acbrre limited to the Town of 
IPS~cl!; th~ i:4embershi.I1.Q~ ~ Feoffees il> limited to Ipswich resl<len,t$, lli!d theben~ts 
(addIrl6nll1 fimcling to the jp~eh Public Schools) are limited to thall'oWn. Further, there is no 
invQlvement of any person or pJaoe outside the Town OfIpswich.14 We conclude thaI it is the 
''municipal'' version <lfthe Open Meeting Law that should be 1.lS1ld to detennine whether the 
Feoffees.'~ l!. govermnenlal body; 

, Fgrther, und# l!lith!he "stale" and ''municipar V!$llipll$ afthe Open. Meeting Law,the 
anaJymstlf govemmetrtal \lollY j~, e$~nllally !he same. 1!bQugll tha precise languilge in the two 

. versiousn:l!lydi:ffur, <i(t1Jleyllte,:&imed in common. aJmp/;f idimtlcaI, language, and they have the 
same ~se: 'to eliminate'm\!c.h of the ooctecy Slltl'l)u:nd1ng the deiiberstions and decisions on 
wb.i~Plib1ic JilO\icy :is '~.' /.,oren F. Ohiglione v, SchoOl Committ~ of SOuthbridge, 376 
Me$VO; 1'2 (1918)."'M'li4lock, 31 M!1$s;App. Ct. at 499. Further, a1t1)ough tl)e ''public 
~Janguage eXplicltm § liA d,oes not appelll' in §';.3A. the Appeals Court in Medlock 
el<ptessly ooied thlIt the AilydoM faelnes "are also oans:i$ten.t with the factors to be considered in 
deciding whether an entiIY is a govemml'ntaJ body." ld. at 501, n 6. 

In lli)$werlng whether the aOlltd of Trustees in Leonard Mor~e was a governmental body. 
the Supreme Judicial Gourt looked to the origin Qfbody, discoWtm..& th~ operational facts of 
extensive pUblic involv!jiiieo:t. "The !)o!Witalls a charitable lnstitutloneljtabUshed under the Will 
QfMary Ann Mo.rse." Leo1l4rdMo#Je. 398 Mass. at 7;l2."[T]he oruy reason !hat the trustees are 

!.'~oil by i;l,o:Q\meral Court does,not'lll'eessarily lllllk<;"", ~Btity .ubj"'" to the "lItaIC" veraion or the Open 
~~MI! 4w. pfudoilsly ~.ry schoo!'¢QJiunillee. fote~le. :fMct:i<>!l$ !lDd~ state mandate, ..., getI!lrally,G.L. c. 
71, yoi woir MQoPl'*ju4&ed 1lI!dI:r the ~iclpaJ·~ion"f the law. ~ J!Im aero/eli! v. Superlflttndenl 
Seof!;/I Sa-eening CWmiIfttee. 405 M .... <i6$ {l989J; Com;el/y v. Schaal Committee q{ Hanover. 409 Mass. 232 
(1991). FurthoI;, alOo\ll I'M! _Irol bQllId, ",,",Ung und., 'Sl. 1970. c. 842 has !><ltD, held not to be • stat<: "agency." 
An/httny Gen$ 'v.Rti!#CoT<!r,,' B.Q(lf'(i,oflfomervflIe, 36~ :M1!S8. 343,349 n.6 (1974). Conversely, the B.OIlton 
lfousmg A;Ulhorlo/., CxisUng under GL. c. i2!. ~ 3. 'V .. beld ro 1>. subject'" I4e audit of the Fin.".,. Co~i9n of 
.BO$WtL FtnancIJ Cotnml$skIl/ ofQQstDn v. ,John Mc(Jrotlt, 343 Mass. 754, 703 (1962) ("Such an aUlh9Jity, or any 
.imilar auth4tify fat Ulher~; in public. body, lIlIali1&OWl in variOWl xe.spectII ••• to a lIIlll1k:ipal corporation." 
cilOtiollS om\tlcd). , 
li This WllS.not,alwaysro. 1>11~19, tho ~ knQW!l .. Chebacco, includil18t'11olslld O<illtained in !he Town'. 
originall63():lII1!nl in .~rl,qfih. ""boo~ "'lIS separated from !he T,<}WX1 oflpswich and created .. til. Town of 
Essex. UJ)Ii1'8iv<>>1 ~i~ by the G"""'1!I Co!!zj !ooen the land iiI~~, •• ~ .S. 1906. c. 506. the Feo~ 
cbliiinu;<i to oWnl'<O.P'lrty iiItfull'lown. 
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[e/ectQd directly by the voters} is because the wUI of Mary Ann Mon;e, a private imIi,,*. ~ 
pm'l#>d." Id. itt 733. Apl;l~yjnl!'fll!lt priQ.<;iple to this case, we. must lookro the oriWlt~ 
F~ to d~fue the 1ii(!'fPi~ offue' entity. 

Thete.iu:e t!uii».p"",ttsibfu e~r.aCtei1zal;b} ... of the origin ofthe F~fI'eeI; as the entlty 
.n6w·~0lll!; j~ WaB~$te.dl:>y the Toym oflpswich iA 1650/1, Ol' by private donors of land, or 
by thciGeneral Coi¥t in 1756 or 1765. 

Cr$'t:ed.by tile T>ilwn? 

Town t6l?Ol'lIS demonsqatetl!;lt it created. a QOllectiye entity in 1650/1. With property 
undetits manag~ent and wifu OOlitrolof the. gratnlJ).ar st:h()Ql lUielf, this can be fairly 
cl:!aracterl1:oo aa l!1l,endowedscltool committee. ls this a "public purpose?" If that collective 
entity fulfiiIed a puhRe purpose when crettted, and ifit still exjstsJt would, we believe, be a 
"govelnIl1entalbWy' under the Open Meeting Law. . 

From tl!e ~lieetdi\y$. of the Massacli.usetts Bayco!ony, communities were encouraged, 
ifnotteq\iil:'ed,~. blive a public Sc:hlXll. In 1650, wbeJi the Town arguably C1Wted the Feoffees, 
tbeoperativelaw ~the so-called Old DeIu.deI'S.atan Law6f 1641: 

{! being gn4 cli/(ffpoft# &fthaJolil deluder. SW(In. 10 l¢.e;p men from the rnow/edge of 
. $Crip~. ~i!lfoTmerlimes. by keepingthein in Wll{ni01own tongue. so In thllse latter 
ti~I1J1;pei'SWfling t~""from tlu;l!'ie q[tongues, thaNo allast th.e true sense and 
11i!3aning bj'tlie mwlrft1 mlg}¢ be cfqU</ed by fotve glosses oh(JinHe<!ming decei'vers, that 
leaming might IWtQe blirkd in the graves 01 OW Id.ther~, In church and commonwealth. 
the lA>rd assistifig qunmdeavors ... It is tlIerifore ,ordered. .. [that) after the Lord hath 
ifu:reasedlthe seltk/lleilt} lo.lhe nwnberol.lifty householders.· [they] shall forthwith 
qppoint. one wlt/iln their .town,· td,t(laCh (Jil such chi/drenas shell resort to him, to wri Ie 
r:vt4,. re{11j... and ills jUrther qryJereil, ThO! whcreany town shall incre,ase to tne mimber 
of'o.ne hUndredfrtmllies' in- Musehi>lders. they shell set up a grtimllU17 schoOljor the 

f"h..-lfl, 15 . . ''!l1 ,..t,;'''''»o':,~'.. . 

. 1'he:.t.QWti: ®~ooJ committee. ~ the mQd~ ii:i;Wog of the collective entity created hy the 
Town iJi l6$(iil - i'l!:CiearlY'l! gov¢l1!lllentalbody. Tn our view, when l! town creates a collective 
bQd)ito fuliW a· !It!Itutorily"~<l obligation, i! has created jj govern.mental bQll.y: Therefore. if 
thl'l F®~' of the Gra;tulliilr School that fu.qctions today is tl:!c; de~cendent of th.e entity created 
in 165011, we have no· doubt that ;1 is·a govern.mental body. 

Created by Private Acti!)n? 

.111e sugg"!'tioJ;l has·helm advanced that the F eoffees Were created by fue private action of 
doJion; ,oth,y ~choql, The only specific donotsp\lt research identified are the Paines, William, 
Rnbert,!and Robert's. wife,!l:lWl!leth, Rober!. Paine was among tbose.charged by the 'town in 

IS In 1646 iwwighl>ad 146 ~ousoholds;in 1677 ith~d l\IO\ll1d·250 bouseholds, History Qflpswj~ssex 'lJlq 
1Wiii!tm. JOSeph B. FeJ( (1834). Tile "l',o.iversity" was what is row Harvard CoUeg~ 
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16S(). WitlI ):ilawigmg Ule gr1intOO 1aa4 and the. gr3nimar school i~lf, When he lWlli lIl\Iii141 

th~, ~~ 161he T~ ~for¢> be, and, preslltn\l1»y his· Wife, laiew tbat the 
rl1~ :in p1acet<l r~tYe exactly the kind ,,{dOnations. that they wCr¢ l11llking. 

The gUT. of "(he littleneckofland ,«t.lpswlnh commoniymown by lhe rwme Jeffre:y'$ ~ 
neGk" in W'tlfulin Paine's 1660 will is different in ~velll1 ways from the gIfts by Robert and 
mp:abetli Pain~ •.. f~ !l:\e~8t is,IWidll "rmto the free .$;c/lJ;>Q1 of Ipswich, .. not directly to the 
'l'<.JWn ~elf: MOre~~ Wil/iain explicitlY!liUlies ''/eQlfees in trust. " although the will 
d~:t\j1It teli 11$. Ylhlit dl!tles $ose feQffe<js were to petiQrro. F\ntber evidence that there was a 
pti~ateIY~ 6Il.tit}!> ~.~ frOl1l the Town-crtlatOO grouP. exiw; in the language oftha 
Town M~~te ofJantJ<ltY 12, I755,mld of the preamble" 10 the 1756 Act and the 1765.ACL 
(These40<;Ullliirtts are~Piluced'in the Appen<ibl,.) CoUootively those dootJtn.ellts indicate that 
P$ate ~. in gt:iIlltfng'land fur \l!le of llIe school, had ptovj<l¢d for succession ill those 
!,b.ru;g¢d With theim~ent ofthat-Iand. Those do@n;I<!i\ts cite the failure cfthe Town in 
16tiO/l 'to providll(oN;I,lcce'sslon as a source of "endless' dispuies"J:,etWeen the Feoffees, M tl)en 
existing,aud 1he town. 

As m(in.ti(in.ild, in William plline's 1660 will three "Overseers and Feoffees in 1lUSt" were 
I\llJ;lled, 16 but the will CQntilined no lang\lllge of suc;cession. Further,.no mechanism has been 
identified by which thet1u"ee feoffee$ named by wil1lan1 Plline in j 660 CQuId have become ''the 
Pre~ fout Feoffees," referred. to ill the Town Meeting vote ofJailuarjl 12, 1756. 

flowevlll:, o~!he ~n&ll! of the I egi$41tive preambles, we mjl$t 8llSllllle !bat "the present 
foui' Fe6.lfee8/'~~ed 16 in the. Town Meeting vote of Janllary 12, 1756 requesting 1egWative 
actiQn, ate. the Succellilorl<w !he Paine feofiees Ql'those. of unidentified private donors, If Ibe 
F eoff~ of!he ~at School tbat timctklns i6day Is tl)e dei3(J!mdent of the ''feoffeesin trust" 
ereated, ~ William BJline ot tJ!bq un\(nown donom,tbey Would be anallJgous to !be Board of 
TtusteilSin LeonatrlMqr$ft, and NOT a govqmmentru bOdy." 

Crll3~ byt/le 'Gen<:r"ll Coun? 

Next, we ~the i:rnplic~tions of the Acts ofJ 756 and 176$. The 1156 Act expired 
of its own~. Illjd was r~I\1c¢d by the nearly identical 1.165 Act, which subSequently become 
''p.<lIl'i'etuII1!, r!terefore, ~ Isibe 17~5 Act thai W!:l exli!iiine. 

one'll!:luldCQnel!¢e 'thi!t1l!e1755 request of'tI)e "the present fout Feoffees" and the 
Town was ill the na~ tif It pdUti\:tn fOf ref<itmation of tile ttust, of the 1dnd that today would be 

j'1h~ 1j\¢3.8!ii by !i.Ql>ert;!Ill'd .~, PaineJa to the 'ToWll l!ilelf. opt. to lUlY group. That the land given by R,ob!:~ 
P,;","evidenIly~ ll¢Jct .. 1/Ii: CQn:\ti:>1 oithe Fcoffees was ~Iy by' OpetllnOD of the TOW1llYleeting !!Ctioo 
tfuil bad aulJiQ$ed.tlt\Il group ro hJmdle "such sufus "fmoney, pan:eIs of 18!l4. rents. or annUities as are or shall be 
give. roWards Il!c _~ ofa ochOQl""",l<:r ••••• ' . . 

11 Our ttsearoh 11as DDIJndicated wbat beqame of th.group in~~utabJy crCllted by thtl Town IIi 1650/1. W. not<: 
that in J 1~ in!Ilvi<luals <>tlicdnan Iboso nzrned ki "'"""8eth.sd~Ool' $ laird in 16:5011 »rIO rderred ki.1$ .. Feoff_" 
and arc in>rolv;'d in tb., T(1WJl!4 activities, l\Qt the &caVill .. ofony privllte party. Clearly, notWithstanding Ibe doul>is 
eb<)ut sn~"l) ¢~ some' thjrtY')'~"" bo\et, rlre Towno.crol'led F.off .... had, I. fact, dealt with StlCee",,;o .. at 
least tIj> In lcnrJ. . 
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, . . , 

~ til tl:\e. J.>to1Ylil'e and F~YCoutt W Ute que,stiPfi arises whefiJer in 1755 ~ ;~ 
Pr9'1'incial Gov_ent had tbe.pqwer to extin:guish or reforto what we would today ... 
callI! ~eJilary ttruit. ; " 

;... '4-. 
. At !i$1'i.Qie,the Pr9~ ofM$lla~usetts Bay fimctioil~il under the so-<Jalled Wll!'1i!!m 

and Mlb:Y Ciutrte:r(!flii9L Thil liuthorityofthe Provincial Govei:Qttient was derived from the 
poWatCirthe BrltWisovereign,.and the. provisions of British law. As to testarnentruy matteI'S, 
BlllcIcBWhe writes: . 

Wills therefore, righ4 pfinherltance l11Uf successions. are all of them creatures of the 
civil or munippallaws, and aecordlngty q.re in all respects regulated by them . .. how 
fotile every claim must be,that lms M/ its fortndafion in the posiflve roles oflhe slate .. 
~I\e'a ~, Book TwO, Chapter One. 

llnder the. 1691 ~,Iegislative ppwet was bestowedfo the Governor and General 
Collrt:l~ . '. . 

. . 

To l!UJ~oit1ain and t$f4b/IS/t-all mrmner a/wholesome and reasonable orders, laws; . 
~tatuks; al/d I)rdinqi1i:¢s, direcMM l11Uf iJtStructions, either With penalties or without (so 
0-$. -tile some be not 72prtgttant or contrary to the laws of this intI' realm of England) .... 

Additional specific power with J.'egarii'to estates was gran,ted by tl:\e /691 Charter to tl:\e Royal 
Governor, comparable to 'the pOWer of the ~ovetclgu in Britain: 

; \t!l1~iro , •.. ;i·~fful't, estahliflb and ordain fllat the GQvemor if our scti4 Province .. , with the 
dQ, . all thai is net:(!$s{J;ry forthe,prabate of wills and 

i:;OllCe.rnJ'Wl2llY inte!!(!$t or eslate which any 

the 
1I:>,'OOo'n .. Dtury, 92 Mass. at j 80-i8 L 20 

1!t!1~:::~;1: ad<lres& tl:\e disputes that 
eJ help, Between the broad gran,t of 

with regaJ.'d to estates, it is clelll' that 
'tIiitll!In a 1rust or~veD abrogate awUl. 

"""b·li"b'ed bY .St ! 783, e. 46. 

10~,aQlMfromlh. 1691 Chamr. 

dim, co.mnlOnla';, jiiiisd'ictil"" Equityju.;.roictioD extended to wills and 
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· .' ,~ 
.. 1'fu\ te$pOnSe of 1t!e Gen~ C(1)rt, with the assent of th~ Royal Govetnor, to:. I . C! II 

for 1;r~1p'~ the TpWDlIIld tM j1eoffile-s, can \:Ie viewed as. '" refol'IQl!t).on that $Upet~ 
whaieverit WlI$,fll/ltWilllim.I'airulgt other.~dentitied ilQllors bad dQlle". Ind~, eYe!!! 1Ii .. 
creatiOl'l ()fthll Probal'(l ColJft, t\le General t:;outtIllade thil seven Feoffee gllverruinte stru~ 
P'ii$c:i!J)lil lind lli:i!il» ~ted specific~ti6nlll power to tl)e groUp .• 

We therefore conQlltde ·that whatever the actions of William !,!line and any other pri vale 
donors may have been, !hey are irrelevant to the detennination of the natwe of the Feoffees. 
Given thet"the present Sl/l'VlVing f<l9ffees on the part of the private persoil1l," referreil to in the 
Town' Meoting Vote ofJ:ammryl2, 1156 requesti:!lgiegisilltive action, are apPJlre!itly !he 
sru:ceSsors of the el1tity 9t'6lIted by prl:vate dqj)ors, Wi) must note that they jojned in the request 
for that actiCin. If a privately-areated entity was ex\ingnished or refbnned by the General CoUrt 
arul. ROyal Governor, It waII!li its qWD request. 

ill 1765, when the Provincial General Court acted, the town was reguired.(by Province 
Law 1.692-93. c. 2li. §5)tpllave a~schoo!,ju~t as it bad been in 1650. Thus, whether 
the rel.mnttlmektakeri as 16501l;or 1165. the statutory requirement was the S!J,llre (though the 
l'w:ltimi'hetoJ;ic willi di$ti!atded): e\i'6iy eolllJllllDity with mgte than one hundred households W1l8 

roquired to lla"l¢ a gtimlrIlm'schQ91 of face',. f"me. While the exact size of Ipswich in 1765 could 
Iiotbe quicklydete'ttllin~ theT790'QilnsUJ;SPows 601 households?' 

Asnot~ the General Court a<;ted on at least three lalet QCimSmns (1835, 1892, anill906) 
r~gatding the FeoffCes, presIill1ablyat the entity's request, granting authority to do things beyond 
the powers!lsted !n the 1765. Act. These legislative actions demonsltate that both the Feoffees 
and the Genetl!! Court viewe4, the Feo'fi:ees as an entity wlth limited powers, which the 
~ could~an:d. 

iflhe lliwn aJ<Ii<m'of 16M Ii is the origin of the Feoffees, then we have a town creating a 
col1ective:entiJ;y,tn fulJ:ill,a statutorll)l.,.req1lired function. It; as we. think is sounder, the 1765 Act 
is the \iI;ig\D.. of the Feoifees, thllfj we have the Provinci~ gO'l'emment,. at thtl request of the Town 
anti thesUrvMng F<!Qi'fees,iIicorpo1'\lting a COllective 'lOOty to fulfill a S:ta!Ullirlly-required 
function. 

Considering the 176!l Act, with the Aflydonn factox:s lIi mind, we8~e that th.e benefit -
the aVirilabllity ota g!'l!1IlmJi'r school .- has wide-spread application, and directly bener1t$ the 
publio. J'lj,e- GenC<1l'!!l O:>ur\ PiWi~ the Jiredecessot of the 1765 Act m respoll$e iii a request from 
the TOwn and the SI1!'viving Feoifees, ThUli, the 1765 Act hll1l its to@lsm the fuilure Qf other 
gOvertl{!llOll' ~<l:als. ''IhI! GOllfusion that led to the 1756 request amply den10nsttated the 
ne~ fdr~d cOntrol9f a 1:Iuifi<¥\,eltOrt. Finally; as with the Town's oWn earlier action, the 
1765 Act was l.lll$sei!., at 3. tlmo,ivhen the Town was obliged iii lui ve a gtaInmar school It is true 

2J US ~~t1t",;~ 'fhI,'k,MW1' (ldP1!!ationdaJa-willts allow a. I'llQSOnable projection ot the 1765 figu",. The 
hOll3oMl<\oiigW$sfOtlpswiCh fur 1800 iII1d 1'810 COtIfd nPi be <k:tertnined,- bu. projecting the S1a~-wide growth 
figum fur. th~ twtinty :i"<iars1790-1$'lO backweId '" 1765 t't<)m 1790 yields.a 1itJmb<>r of about 48Q bomeholds, 
wWch is cq""is1ont With its kno~'ab:e of25O h\1usehp!ds in I (m. 
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tIlilt ·j:hel'eoffOOfShave no eIj:i.inent dQ~ power, b1;Jt trader Al/ydonn, uo single~ 
(jecislYe:We CCJ!j\ll!tde tIlilt'iJl\o t1()5 A'Iit was directed at fulfllUI\g a publiC'plil:pOSQ. ~V 

.~ 

. kilna]' ~ regm;4ilJ,glheFeoffees stiltrn\,1Ii> a governmental OOdyneeds to b6 ~ 
The ~O.dias been made that.fue adveut.of the mOliem sowot colilrh,ittee, by depri~.~ 
Feol'f«ii of coattQl oftha gi'ammar ~ool, eif!ID1ively precludes the Feoffees from being a .., 
gov~.body. T-MFeoffeel!~werpver the 'Grammar ScJwQI WllS lost t¢ lhelQPlIern . 
sch(j()l~ alleruithy \800, .. · HQwever, thepnwer to manage property for the beneftt of 
the public schoolEr is not a power giveo to school COrtImj~es in general. As such, the Feoffees 
reU\lned thltt power, and exercisei!. to this day. We also nOf:e ihat, even after the creation of 
modem school coll1lllittees, the Ge'neI:al Court has twice given the Feoffees power to sell specific 
parcels. l1ad the General Court, b~ creating an Ipswi\lh School COinmi~, rendered th.e 
Feoffee. supetflaous. it would hatdly bavegiven it additional power. 

We concitide that whethenhe anglo of the Feoffees is the Town's 17th, century actions or 
th~ 11.$$ Act of the Provincial. Goveimnimt, the entity is a publicly..cteated collective body 
fitlfjUiiag. a public putpo~, ~.etbe hOiiPital in Leonard Morse. Forther, while c, 216 of tI1e 
Special Allts 00916 gitvetl1e pre,.&xisting;J.eonardMorse Hospital Bl>srd ofTrustees a new 
1ab61, that act cltaiiged no)hing abQirt the c\lJIljl<)si)iOl1 or mo.de of selection of tI1e Bo"lfd. 
Provioce Laws 1'755-56, o. 26,6il the bther band, comple't¢!y retnadethe composition of the 
Feoffeel!, by 'Idding Selecl:lnalL At ill> birth, therefore, the FeoffeesCQostituted a group that 
would Jatef c6:me tra4er the description bf"governmen.utt body:' Even if otie or more private 
dOl!8fions had OI:'eateda parall.lgroup, that grop.p was superseded by the Province, and later, the 
COinmonweal1h. . 

Selectmen 8.5 Feoff~ 

. Aquestionbas also been.ralsed.regarding the I'ign\ficance onder the Open Meeting Law 
ofth. acti\mS Qffue thtee "e1&i1iC lQemm,rs ofilie Board of Selectmen as. Feotrees.z We are 
ad~ that tliJj noaiu of Sel~ll!l bi Ipswlqll has five members. Therefore any three 
Se1ectfuen would coniltitu,te a quorum of that Board. Iran tbte,e Selectmen Feoffees Ijttend a 
meetingcif th~ Fooffees, thll!l a quororri. of the Board of Selectmen will be present at that 
meeting .. Would suchan occurrence amount to a ··Jl).eeting" of the Boord of Selecimen for which 
It notice tunst be posted? 

G.L, c. 39, §23A defines a "MOOt:ii).gH iii> 

my¢otpQral COtI~;:;nd deliberation fif a governmental body for which a quorum is 
~ iII ~:tu ma)<\\a deciJdpn at which =y publicbnsineS$ ot i'ublic·policy matter 

"Q,S. ISJiQ,'/:' 3!!; §I ~ ~. in rel~t~ "Evel)'1OWD shall at the lIlUiual meetil!s ;,hoose, by wrllten 
ballQIl!; ~ i>",;,rii.of&ihoorc9nmiittoe. whlch shail.have the genetal charge 'l"d sUp,;rlntenc!<:nce of aU publle ..,hoo!s in to.wn.h .'" . 

" We are...tvised that one cmtront Lifotime p""~~. is also • C1lIl'<int,Solectnan, 
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. ~.~- ... -_. -~ .. - .. - -.. -,~.-.-"",,. '-~ ", ._,,-- -.... - -'--" '-"" . _ ..... '" - ... ...... .... . .. ,... .. _,. .. ".-... -" .. --, . 

:Qverwhi¢I! the goveflWi, ~ bOO, y has SUP, "mision, control,juri~q!ion or·...,.... . 
power is ~d (lr OOtllli'derOO~ b~·$IWI not include !my on.siteinspedi"«iIf 
~~ QiProgtatn, ,+, (, ... 

" '. Uil~ the. c~ces ~bed )!hove, a "corybralconvening" will have ~ 1: 
wQ!lld ~t lie a "chance lneet"ntgf] or 8OC~1 meeting" -- declared by the SWUte not to he an ()piIII 
Meetin& Law violllllon - since, in fact, the presence of the S<)lectmen Feoffees will have been 
plllllned, The issue beconies whether the Feoff~es dis= or consider «any public business or 
public policy mafler ovet which the [Bom! of Selectmen] has 8upetvision, control, jurisdiction 
or adv1spry ~ , , , ,w 

WI\h the creation of the IpsWich School Collmrlttee, the Feoffee' 8 mandate Was limited to 
mana~ pr<>p!lrty, with the profit:! bel1e:fi$g the public schools. We must, therefore, examine 
the role of the Board ofSele<:!meq, rel;U:ive to rue funding of those .schools, We are advised rust 
the scI:g)ol bndgetirig process in IpswiCh WorlcseSSe!itially lI$ follows: the School Committee 
tbmtul~ /l!l operating bndget.,.bll$ed On apparently availShle property tex and other revenue, 
likely opetatiPfial·need$; il!\d .the requirements of state staMe; tb:tt CoIlllidttee's 
~datiol1irequest.is fuiWlll'de.il to llle 'Town Fin!moo Commiitee, which attelllptil to 
in~ the recomm.en¢!lionlrequest with other deln!!nds on available revenue; the Finance 
Committee thllU fo~ its total budget, including the School Department's line-item. to the 
Town Meeting, wliich is th~ fma!llctor in the procllSS. Noticeably absent is a fonnal role for rue 
Board of Selectm@. It is possible or even likely that Selectmen. as a Board tlr as individuals, 
express their views d~the process, bJ.g the sch901 blldg~ is not, in any meil!\ingful sense, 
within their "sllperVision, OOIltm.l, ~ctlw or advis6ry power:' 

Finally, lIlIvero! a!'ldit;ional argnmenlll Wliltatit a response. JlJl;t bscause the Board of 
Selectmen W a go~ental \;>Q!ly. a ~ ofa meeting l'l!l!i'd not ~ posted wMnever a majority 
of$electmen gatlJ.er ll.OOa~e II meeting .ofthe body under the Open Meeting Law occurs only 
when theptlblle bUs.iIiess.ofthe body Is beingdol;le, f@i.Medlock.31 MalI$. App. Ct, at 502. 
FurtllQr, jUst b.ecause~~l>l of the Feoffee. are texpayers, tht> busineSs of the Feoff~:need 
not be done fu publi¢, lfbusiness ~ilingtexpayers always had tQ:be done in public. then 
overy <»n<lominim:n "agsocllitiQIj board would be a governmental body, F'ma!ly, the argument that 
the vore.:s OfIpSwlch ohoose the SeIeclIl:uin, SAd thus the actioQs of a majority of Selectmen mus! 
always he Pllbli¢, was rejected in J;eoirard MOr'Se Where the voters selected the Trustees. 

aecause th¢ Feoffees are not generally dCling business that Is also "public business" ofru. 
Board qfSe~. eyen if dUbe Selectmen Feoffee. and the Lifetime Feoffee who is a 
Selectmljn 1'!fe ~t, ito ''l!leeti'n$~ of the Board of Selectmen· is ocCi!l'Ii!lg. as a.ge6era1 rule. It 
is po~'hle that cetta1n btlSiness bcibrq the Feoffees may also faU within the "supervizion, 
conttol, jurlsdicti.o/lOt a~ry WW¢r" elf the Bollfd of Seiootmen. This Office knows too little 
otthe'su\:ls:faJltlve agenda of thii, F/l'l)ff~s topre4jct rue circum.s1lu\oe$ itt which this possibility 
ntiJ5ht $CtUalIy. ari!Ie, ;i;!'I',\lil if there l~llQ obligati6n to post a meeting of the Board ofSe\ectmen 
when, th\lY .al:t' as Feaffees,.!/Je~ Meeting Law does not prohibita discretionary posting ot 
ll~. . 
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).. t, 

When the three Sele¢tmen .Feeftee$ meet with the four Lifetime FeeffOO$, t:I:iiIIIt_~ 
Meeting. Law 'he foll(lwed? 

. ,II! 

MnOfeii'and Y~(jfpast;'Itlootfugs of the Feoffee. su\;>jem to p1l1llic disclosure? 
y~ atl~t to.>i.Qm<:"1*teI!~ GL, c, 39, §Z3B tequir"es .a.govemmenta1 body to keep 

nili:!Utes. ~are~/:!<!lt to puhllclilsclO"sure. w~ver therrage; Acc.ess to public rewrds 
gdJernlly is govemedby G;L. <l,:(j{;, §ll'i, Queslions with regard to public reconisacce.s should 
!)e ~ IJ> the Supervisor of Public Reoor<ls in the Office of the Secretary of the 
Commonwealth· 

We hope this re$p<iDSe bas add;'essed the inquiries made. Please feel free to contact this 
Office in thJs or any other regatd within our jurisdiction. 

14 

Charlesc F. Grimes 
Assistant District Attorney 
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Appendb: ,-, .. 
tit Ilbt 'IIiIII1J 

I{IIIWIcltTown Meeth!:11 oli Jaililary 12, 1151> 1 ~ • ~. ~ 
-t='" ~. 

WlI~,the 1'llwn,)illil'lU\tlilg!h!! school fMD lit Chebacodid.nilt give those pet!l(illllll1Iit 
W1i<>SfXn:usf1h.ey'~ed the itilprovement of said numa·power to appoint suocesrobl 
as !h!! ~ peISOnil wliQgtiItIlt'id lands in the Town for the saine use dId, as appeats by 
~g the ~egpecnY\l gmtUJ"by which me<!llS, those grants being differently 
constituted and 1h.e;peISOns entrusted by the Town as afuresrud being long since dead, 
endle.ss disputes _y srise.Jjetween the Town!jlld feoffees aboutthe school (to the 
8t!Ppolt of which the whole lncome ifnee<\ed is to be applied) nuleSs rellefhe had from 
the (Jenera! C()urt, ~in as much ~s the present F coffees have :m.anifested their 
agree:tne!!t thereto, 
Vote-d, that a joint application be made to the Orcatand General Court to obtain an Act, if 
thW SlX'fille\;t, iWly to autho~and empower the present four Fooffees and, such 
stJQceS$OfS. as they sl)allllme fa tittle appoint in their.toad, together with the thte<ll'ldest 
Se~ of this to'N:D fill" the time belng, other then such. Selectman <\t me!! as lIlIIy at 
any time be ofthefQurFwffees, to be it CollJIDittee in Trust, the major part of whom to 
~the \:Ifi'airS nf·the scb.noi land,appaint the $cl]06hnaster from timeta tifue, demand. 
~ive and apply the il).come agreeably to the intension ofllie donor. No Feoffee 
h~ to ~. appoltlted\>y tlie jil'eseIit Feoffee. or by their successors other than an 
in!)allitamofthis Town, and Mt til act after he remove his <lwelling om of it, and to have 
nO !!lore thl!U foot at 000 tUne, Md'·least any \ntfu~ inconveni.ence lllliy. happen in 
thia ineth!>d, 'j; is agreed that'the Act be oWY for ten years at fltSL 

Province Laws115596,¢. ~6: 

Whereas div,erB plO\lSI)' diSposed Ji"'fsO\lS in the first settlement or the town of Ipswich, 
with:fu the <It!\1:UI'Y ofBssex. granted and conveyed to feoffees in trust, and to such their 
~I$ln the slU\le tr\istasthosefe<iffees mould 'IPPoint to hold petpetu!lt sw::cession, 
~ IaAcls, tAAements -ajld aonumes by them mentiOned, for the sue of school-leaming 
in sai4 tiJWIl' forever; of :wh!\;h feoff'eesthe honorsble Th9l11as Berry, Esq" Daniel 
Appletonani!:$amuel Rogers, E$qrs, with Mr. BeJ,ljamin Crocker, Sre the only survivors; 
andwheTf!i1$ the town onpswiCh <lid also, il). their laudable concern for promoting 
learning, Il\>out the s!\IDe time, aild for the same use, give and gmt! to certain persons in 
said grant:tnl,lnnoned, and to suCh others as the said loVin should appoint,.3 large farm, 
thlnt tailed a neck of land, situate in Cheboow, in the same town, with some of the lands 
adjoining; aU which f.mn and lands were soon after leasedou! fur thespaee at one 
th,ousa:nd years, the J;eIlts to be applied to the uses ofleSrDiIig in saic:! town ag aforesaid; 
b)lt, lis is' apprehended by ll9!l:!S'; no power was giv<;lIi by the said town to their trustees to 

. awolnt an~l;OllIln thllt ttustfor recej:ving and applying the rents, or of ordermgand 
diteoting .the .~ of the $¢hClOJ in said town, as in the 1mt-mentioiled case is proVided; 
fi:on). which difference iii tPe original conSlifution of these grimts, which were aU 
dll~!!tled fO!; one an9. the same 1l$.t'l, ~iderable disputes have already arisen between the 
said town;1I¢the feoJfees; and not only so, but some doubts ate started whether it is in 
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the poWer of &till. 'il>wnOT feoffresW compel payment ofllie rents of the fl"illl!'$Ii' ~. 
!li'Ijoili!ngtandOOfure m,etttioned; and iiJ!:lsmuch liS the saIj! town ofrpswi.cfJ.'.1It~ 

. o~th" tweti~~~!! <{a,y o. fJ~uary.. ...•• oD'ethQusaOO seven h\llld:te<l an!! fi:fty~~ 
wtth the (lonstmt i:lftheaf<>reml1!!ti~. feo:ff~, have agreedw apply to this 00IllJ!k .·IlIiJl· 
inlhatilafiil~r ljJ: sm4 ~ 'mentioIi¢d; wherefore, lit, 

(siiotWti IrThl,it::lmIn3A(i J@ertheiinitdayofMwcllhext,forandduring the space of, 
um y~, t;M.af'~tkmed Tiiomas Berty, Daniel AppletQll and Samuel Rogers; 

.. E.sqrli., with Mr. &njllinin Cr9Cker. ilia present surviving fe6ffeeilon the part of the 
privat¢~jlIl granthlg,l1IndS 118 afores(ai)d, together wilhFrancl$ Choate Esq., Capt 
:Nathaniel T~weR and Mr. 'QM Patch, Jum., three flf the pre8.ent selt1Cbn<m of said 
WWI!, shaUbe and are Il~y incorpor8ted a jomt committee or fei:lffees in trust, with 
ful!;power andl!l!thQrityby ~ Inlljority of them to graIlt n~ leases of any said land 
not p,rejpdi¢llil too any lew;e ~y made, and not exceeding the tetro often years, to 
demand and reooive the said rents and annll1ties;. and if Ileed be, to sue for and recover the 
sanie; (0 awnint gmDlmaNicliooi JllJlStc:>rS from year to yeat and tinle to time, and agree 
for Wi! salllry; to apply tjle rents and annuities for the paymt en)t orh,s sa1al;y 1Ind other 
ne<;essl!£Y ebJ;irges arising by saidschooJ; to appoint a: clerk and treasurer, and if found 
J<eteSSllfY, !a In:,po~e· some moderate sum and snms ofll1oJ<ey to be paid by SUch scholars 
118 may attend said schOQ1, fot mi!king up and supplying any deficienCY that may happen 
in tjle yearly inCome mid annuities of said lands; for deft( a)ying the J<ecessl!TY charges 
that may arise bY!ll\id school, and enforce the payment; to inspect said school and 
schoolnias!er, and in ganeraJ 1<> transact and order all matters and things relative to such 
school, so as tQ4y be$1 answer tjle otigiriW. intent and \lesigil thereof. 
(Sectinn 2) An<l the said ~ or feoffees and theil: snc¢eSllors shall; at the 
ann~vei:seryJll~sofs!lidtown.in Mal'Ch, yearly, dtni!lg the continuance of this. act, lay 
l;efb{e said !aWn am account of their ~s relating to said $chool for the year 
then last.past. . 

A,nd for the continUl!l!C6 of the. succession of the bef'ote-lliUlled coilimittee or 
fe()ff~; Ben e®c;ted 
.(Sect1Qn 3) 1'llllt if eititer the said Thomas B(lj:ry, Paniel Appleton, Sanluel Rogers or 
gei\ja:ri1in Cr6llk<lt, fl!iaHd«ease, Qr remove out of said town ofIpswich, or otherwise 
becomeuuClipablil. (sic) ot tmfit to discharge said trust, it shall and maY be lawful for the 
surviving and qi)alifie<i! reii1ai]:lder oftho~e lOUr gentlemen to appoint some other suitable 
person or ~iSOI)S in Ws or their toom so deceasing, removing or oth~rwise anqualifled, 
according ~ the origqud .in!ention of thlM t1rst appointm( en)t; so as to keep up the same 
liUIiiberpffoor feQffi:es tfrug'?ODstitoted, and no more; ao:d'no person to be appointed a 
~ff.~ b~·ait ~itai1t of tlie toWn of Jpswich,; and the aforementioned sel6(ll:men ,shall, 
.fu>m year to year, b" succeeded!>y the ilu;elwldest in that office· of the selectm:en 'If said 
town for the litne being, <>lAer (fuin such of lPem as may be also one of the aforesaid four 
feofl'ees; IiIIdin CiSSejt Shoilld at any time happen that there is not three selectmen ¢hosen 
by Sllid wW!! that Ipay haT{eserved tjle town before in that office, the deficiency shall be 
SltPpl1ed (slc) by those fii:st l\Jrmedin the ¢hoice of the town • 

. A:nd ;fMrnlid(e)ri:ngthe whole effectual, 
(Seetj()J! 4) That fue\lforeS(lUjd cominittee or feoffees in trust may, in all matters ~lative 
to s( al)d grammarscllool, in wWQb they may by force of this act be concerned; sue or be 
sued by the name or ~()fthe feoffeesof the grammar school of the toWn of 
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- __________ •• _ __ _ ._, ___ ,_' ____ ,_ •• - ____ • - • __ - ~_ .• _ •• ,, __ ._:. __ ~_.~ •• _ ~ __ ·eo_· ••. •••• 

. J~cll;:1n ~~ofE~; 31ld infbi$p6wf)rtheil' Silp¢esSors shaU"'ra!:!1H •. 
~tb ~ ",~onlJ oflAosetliat l11Ily h~v., j:)I:eceeded (sic) them ills $._i'. 
(Section is) ~ aeHa wutrutle and be in force for the· space of ten yeljlil!, "....1 . un r 

- .. ,J ,.., 
Province Law., 1765-66, e. 5 ,''' • 

Whereas diveI"8 piously disPosed ~tslins in the first settlement of the town of lpswiclt, 
within the couill;y of Essex, granted and eouveyea to feoffees ill troiIt, and to such their 
SilcceSS<>tslnthe ~ trust as th<i$e fooffi;es should appoint to hold P<J(Ilet\llll succession, 
certain .hmds; tenernenuulIld annuities by thein.mentioned, fo!" the sue of schO!,ll-lea,rnlng 
in ~d W'?'Ii 'foreiret;ofwlileh ~ffee$ John Choate, Samuel Roge('8, AarolJ Potter mid 
FranCls~,~, atelAe only SilrViv<!,('8; andwh.ereas the. town ofIpswieh did also; 
in their!a\.tdabie~~ fdrpromoting J¢aming. aOOnt'tlle ~anie time, I!I;Id fot the Same 

: Il®. giVii au(jgtlUlt w!;<lrt8in .~ ifrsaid 'grant m<m:tiol!<l!l. and to such others as the 
said t9Wn s.JWWd 'appQ~ a l.al:ge; t8n:n; then called 's \led" (jf lillid, sltllat;l in Cheba¢oo, 
(sic) hithe':ia\lle town, withilQ;ne of the lands adjollling; all which fann and fan<ls were 
sOon aftedeasM out l.<ir the Sf>1i.ce of orlethonsand ye1\l:'8, th¢ rents to be sppHedto the 
'IIlles ofle!lt)li:pg in said.toWJlaS aforesaid; but, as Is apprehended,no ·power was given by 
the sail!. toWn to theirlrust .. es to'appoint ~ssors in that trust for receiving and 
applying the.rent.!l., or of ordering and dil'eeting .th ... l\ffaks. oflhe sChool in said town,!t$ in 
the fust-roentiooed <mse is proVIded; from whiCh difference in the originl!! COllStitution of 
~,~, wI;rl04 w~re all de&igned fat one and the~ use,. dispi!Wshaveheretofore 
arisen betw~1M sai4 town and the feoffees; I!I;Id also, but solne doubts have arisen 
wbcib.¢r,by lAe c®stili:rtion ofthQ!le gt<mtsas aforesaid, it is in the power of said town or 
reoffees to.¢(Iil:qleJ j:layjn.ent of the r¢ntsofthe farm I!I;Id other I;lnd$ gra!lted by the town 
asbef(jte roentlon¢d; @d Whereas for·th¢ reinovlll of the aforesaid difficulties, {Ill the 
joint applicaQ()Jl of both said Il:Iwn and the then teoffees, this eourt did, in th.e tweul;y-
. ninth y¢arofbls late ma.jestY King George the Secorul; by one act then passed, initialed 
"An Act:/l)r~tirlg the.~l\r scllOQI in Ipsw'lcb, and for inco¢oratlng certain 
peI"8ons to ID8rul.ge and'<lireet the same;" empower the then SUrviving feoffees. with their 
sUC¢essors, togeth<!t With part of thi;) seJ~en of said town, fur the time being, as an 
inCOlpOrate 1x>dy, IQ m:anllgl'l and direct the affairs of sai<:l school for ten years then next 
()()Dltng; lu 1t!BttIl<!t Wl insald actis e)<pressed, whiCh ten yeaIll wiIlexpire {Ill the first day 
!)fMarCh next; Wul'wh<!readt has b<lf!l) fOll1ld by experiaoce that th~ said a<;t has been of 
great advautli:gawthe intetestQfl~g in said toWn, IIhd all doubts ilnd (Iisputes 
8ibremao~ trnm thepa$S.ing pfsaid aCt, have Ceased, and the partiesooncemed have 
desired ~ coJ'!tinuance of;th(> act of this court touching the premisel!, wherefore 
(Section I) ~ ;&oro.Md!atW.r the fir!>t d;i:y of March ucxt;fot:llllddnring the space of 
tCil )'e.IlrS,the jjfo.renamed l.ohl) Chn~ Samuel ROSel'S, A!iron Porter and Frands Cboate, 
Esqm., lIlQ ptl:sent 8urVl:ving fellffees on the part of the priy;rte persons gt<mting lands as 
afuresaid, roper-with Mi@aeIFa:r1ow, Samuel Burnham and Samuel Lord !lie third, 
thteeof the ~ select$en oftbe town of ipswieh, .shall be and they are hereby 
illcorporated a joint COI1llll~e or fu'Qffeas in trust, with full power and authbrity by lAe 
whole, or the-major partofthemtopllSs necessary leases of any said U!l1<:1 not prejudicial 
m lillY le!!ile 1ilreiId,y: ~e; $<1 not ~ce¢ding theterI!J Oftwertl;y-one years, also to 
denllWdimd .rooiiive th~ sru!l ,rents'l!i,)d atmuities,onsucl! other grants or le;;ses relative to 
$wd Schpol,liI!at'l:iuw is or that h~ may l;le; andlf nood be; to sue for and recover the 
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same,ejfuer by i,hemselvesO)' by !helrattotney; to appoint a clerk and 
~csclrooI IllJUii,erftofu yeart;>year ana tim~ to tit(H'>, anjiagree 
for Pis i1,tl.d i,h<iir-Sl$ries:tol!PPlytit" said r¢ts, gtants lI\ld_tiitieil for,!fuI· 
I!W" and thelr.~9~ ,mid {qr thedisclll!rge of Qi,her l1e¢eSsiIiy expenses atte$l~ I~ 
liffair,:sotli:r$~iei;tl!!, granl)!, lI\ld ~uitieB will go, ; with a like power from _t$tl 
ti;illi,; tojpj;pect S1l1d lf~bol1ind master, and' 'in generaJtO transact and order all ~ 
andtblngsxe,latiVe'to· !iuchscbool,llnd to allIands, grants annuities 'that do now, ortbat 
may ~, belong to said !\cll:ool, arising from the donations aforesaid, so &If best to 
!i!1lIWCr the gen~deidgnlihd intent thereof, annually layingajl ItCi;ountaftlieir 
proreedhag~ ill this trust·before the .srudtown, at their March meeting, far their inspection. 

And for i,hecontlh\i3Ilce of the. soCC\':!sian af'the before-named committee or 
feoffee., ,ai it enacted' 
(S<Xlfion 2) That if dthet:i,he said John Choate, Samtte1 Rogers, Aaron Pa~er or Frll\lcis 
Choate, shall de¢ease;or remove out of said town ofIpswich, or otherwise berome or 
)1rifit te discharge said ttu$t, or unreasonltbly llegle¢t to do it, it shall and may be lawful 
for the snrVivU;ig .and .qua1ifled remainder of those four persons, frOm time to time, to 
"lIj>pj)!nt:~mj):,oth!i su\fa»je person or perSOl1S iii his or their room so ®ceasing, retnoving 
or otherwiSll ill:I~fiild, ornegi~ b,iidt their <July asafor9Said, WhIch power of 
appoitiJm~'sluill~JIcell(no i,hoSe.'ro"l'J?OlIltlld,$O as alw"ysto have fout of said 
1eofl'ees constituted in tarls W"y, and no mQi'e; and no petlS9Il at any time to be appointed 
t1mt ill ilOt an lnhabltantMthe Slliid I!)wn; and the sel<Xlftnen maresaid, by this act 
incorpornted ll!I. afo,¢Said, shall, from yeOlt to ye"" be sucCeeded by the three oldest in 
th!I! oJ'liceofthe selectmen "of sai(i town fur the \iine being, other than such of thEm aJihe 
alsoOfi(l of the feoffees POnstlttrted asafortlsaid; and in case It .hoWd at any time happen 
~ there i~ .not'three selectmen aho,senQ), said !l)wn that may have served the town in 
thllt office OOf<J!.'(l~ thOU1TIOl{e first lllll):ted.in &\lCh chQioo. Shall SOCCtled as aforesaid. 

. ~d -fti,;.renderfug th~ Wh<Ile eff<Xlfoal, 
(SootiOll 3} Thatthe ~ald Cdimnlttee or feoffee. in trl1S1 may, iil all matters relative to 
sai(i grtunlns.r scPoo~ in WhiCh they may by force of this act be cou~ed, sue or he sued 
bythe'l1St'ni! or the Feoffees althe Gtllmmar SenOOI pf the I!)Wu ofIpswich, in the County 
a£EsseJ;; and In this PQwertheir Successors ~<rll be inclUded with respect to the 
transiictjorts·of1:hosethatmay have precee&4 (sic) them .!nsaid office. 
(Section4) 'I1iis act to continue and·he in fotce for the space of twenty-One years from 
the first day of Match next, an\l no longer. 

St. 1786, Ii, 54 
Whereas. (lllegihle) 
Was enacted in. the, yeat. one thousanji seven himdred and si:>q:y five, to be in force for a 
term oftw@ty One years; I!:Qnlthe 11M of March, One 'thousand seven hundred and sixty 
rNe,whiCh Law hru;beenfoufid blmefwialand to answer the pt!r(l(>Ses for wb,ich it was 
eti,~ 
B/5/t i,here~ ~. by the Senate, and, HOllse of Representatives, in General Court 
~1edbytlle~ o(theSllrrie, That the said U!W entitled "An Act for regulating 
the gtlIint\iilr School hi·tpSWicjh, hi i,he CQUIlfy of E$si:x, and iQr lucorporating certain 
~Q.Sto manl\g~ and ~ the same," Be and hereby is made perpetual. 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRlAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX,ss Docket No. ES09E0094QC 

ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, JAMES ) 
FOLEY, ELIZABETH KILCOYNE, PATRlCK ) 
J. MCNALLY, and INGRlD MILES, as they are ) 
the Feoffees of the Grammar School in the Town ) 
ofIpswich, ) 

Plaintijft, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, and 
RICHARD KORB, as he is Superintendent of 
Schools in the Town ofIpswich, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------) 
AFFIDAVIT OF DOUGLAS J. DeANGELIS 

IN SUPPORT OF MOTION TO INTERVENE 

I, Douglas J. DeAngelis, state the following upon my own personal knowledge or 

information and belief: 

I. I reside at 28 Turkey Shore Road, Ipswich, Massachusetts. I have been an 

Ipswich resident for a little more than 10 years. 

2. I am an active member of the community, having served all that time on the Open 

Space Committee as an associate and now voting member, as well as being a past member of the 

Community Development Plan Implementation Task Force. I am also a past President and 

current Vice President of Essex County Greenbelt Association, the local regional land trust. 
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3. I own my own business and am a computer engineer by training, but also have 

extensive real estate investments in the United States, Canada and New Zealand. 

4. I have one son who is eligible to enter the Winthrop School next year. I do have 

concerns over class-size in what will be a critical year for his learning to read. 

5. As described below, I and others have moved to intervene in this action because 

of our alarm over the very recent decision by the School Committee to abandon its position with 

respect to the Feoffees. We had been relying on the School Committee to vigorously litigate the 

issue of whether deviation from the Trust is permissible and whether the Feoffees should be 

removed for their mismanagement of the Trust and replaced by town-appointed trustees with 

public accountability. 

6. Like many Ipswich .citizens and parents, I followed the Little Neck issue over the 

years. I became concerned in December 2009 and wrote a letter to Attorney General Martha 

Coakley dated December 9,2009. A copy of that letter is attached as Exhibit A. 

7. The position I stated in my letter to Attorney General Coakley has not changed 

significantly, except that as time has passed I have analyzed more closely the financial 

implications of a sale of Little Neck and have come to the conclusion that one of the most 

valuable aspects of fee ownership is the ability to control the seasonal use of the structures in a 

way that is advantageous to the beneficiaries of the Trust. My analysis is attached as Exhibit B. 

8. After writing my letter to Attorney General Coakley, I was given a copy ofa legal 

paper prepared by Kathleen Brill, a copy of which is attached as Exhibit C. Appalled by the 

arguments advanced in that paper, I became more actively involved in an effort to address the 

mismanagement ofthe Trust. 
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9. In December 2010, I learned that the Feoffees had filed for partial summary 

judgment and that there had been an executive session of the School Committee to dis~uss the 

litigation. In that session, three ofthe seven members voted in favor of accepting the settlement 

the Feoffees had previously negotiated with the tenants. Up until then, the School Committee 

had consistently taken the public position of strong opposition to any sale of Little Neck. 

10. I immediately began working to persuade the School Committee of what I knew 

to be true - that this was not acceptable to the vast majority of the parents and beneficiaries. 

11. Over the holidays and into January 2011, I worked with my attorney on an amicus 

brief in opposition to the Feoffees' motion for partial summary judgment. In cooperation with 

three other parents in town - Jen Bauman, Rachel Roesler and Joanne Wilson - we.collected 

commitments from nearly 700 supporters (the "Beneficiary Group") in the span of just 10 days. 

For context, this is about three times as many people as typically attend a town meeting in 

Ipswich. Copies of the amicus brief and the Beneficiary Group list are attached to the 

supplement to motion to intervene dated December 27, 2011. 

12. The Planning Board also voiced its concerns about a sale of Little Neck without 

the Planning Board's involvement and an analysis of the effect oflifting the restriction on 

seasonal use. Attached as Exhibit D is a copy of the Planning Board's letter to the Court dated 

January 23, 2011. 

13. In March 2011, after the Feoffees' motion for partial summary judgment was 

denied, they held their annual meeting. During this meeting, the lifetime Feoffees, consistent 

with their usual practice, appointed themselves to all the committees, outvoting the Selectmen 

Feoffees by a count of 4-3. 

-3-
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14. After this meeting, I approached the Feoffees' attorney, William Sheehan, and 

asked him if the School Committee had seen or voted to authorize the Feoffees' settlement with 

the Little Neck tenants before the agreement was signed. He said no, and then added that the 

Feoffees "assumed the School Committee would be okay with it since they had earlier voted to 

approve a $26.5M deal." 

15. In truth, that earlier vote had been rescinded, and the tenant settlement includes 

offsets that place the value far below $26.5M. It also anticipates litigation that could reasonably 

be expected to cost the beneficiaries well over $IM in legal fees if the litigation were actively 

opposed. In fact, on many occasions thereafter, Attorney Sheehan used the threat of those legal 

fees to argue at Town Meeting against allocating money to the School Committee's fight. 

16. In May 201 I, Town Meeting sent another strong message to the. School 

Committee that it wanted them to continue the fight in Probate Court by allocating another 

$~OO,OOO to their legal fimd in very tight fiscal times. In addition, Town Meeting sent a home 

rule petition to the Massachusetts Legislature, asking it to reorganize the Feoffees, which was 

another strong message to the School Committee that the town wanted the governance fixed in 

advance of making any final decision on the fate of Little Neck. 

17. A week after Town Meeting, the town voted overwhelmingly (90%) in support of 

the ballot referendum encouraging our representatives in the Legislature to pursue the home rule 

petition to reorganize the Feoffees. In addition, three new members of the School Committee 

were elected. 

18. Significantly, in the time between the filing of the amicus brief and today, the 

town has had the opportunity to elect only three of the seven current members of the School 

Committee. Those three new members represent the three votes against the proposed settlement 
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with the Feoffees that was announced in Court on December 20, 20 II. I believe that had we 

been allowed to select seven new members, there would have been seven votes against. 

19. In September 2011, we organized a letter-writing campaign to the members of the 

Joint Committee on Municipalities and Regional Government, which would soon be holding a 

public hearing on our home rule petition. The campaign was very successful, and we also 

organized a bus trip to the meeting from Ipswich. 

20. Early in November 2011, we learned that the tenants were trying to "buy" a fourth 

vote on the School Committee by offering a slightly higher price, as evidenced by the minutes 

from the October 31, 2011 meeting of the lifetime Feoffees attached hereto as Exhibit E. These 

minutes make clear that the Feoffees were running out of money for their own legal fees, which 

meant that the town's strategy of continuing to fund the litigation was working. Additionally, 

the rninutes show that the Feoffees' main concern was obtaining releases for themselves, rather 

than what is best for the Ipswich Public Schools .. 

21. We also learned that the School Committee took an f)xecutive session vote at their 

meeting on November 3, 2011, concerning whether to consider any improved offer by the 

tenants, and that there were five votes against considering such an offer. I immediately 

contacted Jeffrey Loeb, the chairman of the School Committee, and asked why this vote 

constituted "litigation strategy" such that it was taken in executive session, because the vote was 

merely reaffirming the School Committee's understanding of the instructions of Town Meeting. 

I suggested that the vote be taken again in open session. He replied that he did not want to do 

anything that could affect the School Committee's ability to vigorously pursue litigation. 

22. Because our goal has never been to get in the way of the School Committee's 

vigorous pursuit of the litigation, we were willing to withdraw our request that the vote be taken 
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in open session. I sent an e-mail to this effect to Mr. Loeb, and he wrote back: "There wont [sic] 

be any settlements that involve sale in any respect." A copy of this e-mail exchange is attached 

as Exhibit F. 

23. We relied on Mr. Loeb's statement, because he held the fourth vote on the School 

Committee and thus had the power to make his statement true. 

24. On the night of December 16,2011, after only about seven hours oftestimony in 

Court, and before any evidence had been introduced relating to whether there were grounds for 

reasonable deviation, I leamed of an "emergency" meeting of the School Committee to be held at 

9:00 a.m. the following day. I knew enough about the process at this point to know what this 

meant I attended with Clark Ziegler and Catherine Savoie, two other residents, and read a 

statement outlining our position, finishing as follows: 

In summary, let me say that I do not, in any way, question your dedication 
to the Ipswich Public Schools, nor do I question your desire to do the right 
thing. I do not, in any way, want to minimize the budgeting pressures that 
you are continually facing. But these are characteristics and challenges of 
most school committees in the Commonwealth. You are not unique in this 
way. The way that you are unique is that you have the power to decide the 
fate of a 350 year old endowment worth tens of millions of dollars. And 
with that right comes the responsibility to have as much of this 
conversation as possible IN PUBLIC and take the longest possible view 
you can. 

25. The School Committee then proceeded to vote, in private, to sell Little Neck 

without giving any possibility for the town at large to voice its approval or lack thereof. 

26. I and the members of the Beneficiary Group relied on the School Committee to 

vigorously litigate whether deviation from the Trust is lawful in these circumstances and whether 

the Feoffees, given their many years of mismanagement of the Trust, as outlined by the School 

Committee in its Counterclaim, should be replaced by trustees appointed by the town boards and 

Town Meeting. Relying on the School Committee, we refrained from intervening. It was not 
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until the School Committee's executive session vote on December 17,2011, and the 

announcement ofthe proposed settlement with the Feoffees on December 20, 2011, that we 

realized we could no longer rely on the School Committee to vigorously litigate these issues and 

were forced to immediately intervene to protect the interests of our children, the true 

beneficiaries of the Trust. 

27. The sale and subsequent conversion of Little Neck to a year-round community is 

a step that cannot be undone, and should never have been possible without a community-wide 

discussion. In rushing to this decision, the School Committee has not only misrepresented the 

bimeficiaries, they have followed the same path of secrecy that the Feoffees followed for decades 

before them. The Town ofIpswich is better than this. Even iffour ofthe seven members of the 

School Committee believe that settlement of this case is the proper course of action - and I still 

have no idea what such a decision could be based upon, given' the financial analysis - there is no 

reason why the School Committee could not have presented the logic for their decision in public 

and made the settlement contingent on a special Town Meeting vote. 

Signed under the pains and penalties ofpeIjury this 30th day of December, 2011. 
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28 Turkey Shore Rd 
Ipswich, MA 01938 

December 9, 2009 

Attorney General Martha Coakley 
One Ashburton Place 
Boston, MA 02108 

RE: Feofees ofthe Grammar School Trust 

Attorney General Coakley: 

Let me start by congratulating you on your victory in the Democratic primary. We will all be proud to 
have you as our next Senator. 

I'm writing you today about a situation in my home town oflpswich. It has come to my attention that 
the lifetime trustees of the Feofees of the Grammar School Trust have gone to Probate Court in Salem in 
an attempt to break William Payne's will, which gave the land at Little Neck to the Trust and stipulated 
that it not be sold. 

While I realize that this is a politically charged subject in town, I myself am not a very political person. 
I come at this from the perspective of my role as President of Essex County Greenbelt, the non·profit 
land trust serving this region. That perspective leads me to the conclusion that we all must do whatever 
we can to determine and follow through on the intent of the donor. 

With his will, William Payne effectively created an endowment for our local schools. While there are 
many who believe that they could do a better job managing this endowment if it were in the form of 
dollars rather than land, Payne did not provide for that option. By explicitly foreclosing the alternative 
of conversion of the land into dollars, I believe Payne was acknowledging the greater permanence and 
stability of real estate vs. dollars (which have the pesky habit of being raided for "emergency" capital 
needs, or devalued by corrupt Wall Street actors). For that reason I ask that you not support the 
Feofees attempts to sell or mortgage any part of the land on Little Neck. 

In my opinion, the core problem on Little Neck is that the lessees have been allowed to pursue a 
frivolous lawsuit against the Feofees related to the recent increase ofthe land rent to market rates. For 
decades, the lessees had been asked to pay only nominal land rent, and this in turn led to poor return on 
the endowment for the town and huge windfalls for the lessees when they go to sell the buildings on that 
land. In effect, the market value of the physical structures have been far higher than any rational value 
because the cost ofthe land lease has not represented the true value of the land. So now the Feofees, 
rather than fight the lessees, have decided that the easy way out is to sell the land to the very people 
who are suing them. If the Feofees could be allowed to collect a market rate for the land lease, then 
there would be no need to break William Payne's will and the land would function well as a proper 
endowment forever. For that reason, I also ask that you do whatever you can do derail the lessees 
lawsuit against the Feofees. 

Thanks for your attention to this matter and I stand ready to help in any way I can. 

Douglas J. DeAngelis 
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Financial Analysis of Sale vs. No Sale of Little Neck 

Assumptions Common to "No Sale" scenarios: 

• Tenants would be given long tenn leases (in this case 30 years) with no possibility for rent 
increases above the CPI 

• The 143 housing units that are currently seasonal would stay seasonal 
• The wastewater loan would be paid off over 20 years with equal principal payments of 

$300,000 per year 
•. A "sinking fimd" for capital improvements (such as erosion control) is contributed to in the 

amount of $120K per year 

Assumptions Conunon to "Sale" scenarios: 

• Sale proceeds of $24.8M 
• Corpus value is adjusted for inflation each year through reinvestment 
• Trust expenses of.4% or 40 basis points (includes legal and accounting) 
• Seasonal units converting to year-round contribute new students to the Ipswich School 

System at the rate of an average Ipswich household (.4 students per household) 
• Seasonal units converting to year-round contribute new year-round residents at the rate of an 

average Ipswich household (2.42 residents per household) 
• Costs to the town for municipal and school services generally increase at the rate of inflation 

(if costs were to increase at a higher rate, then the Sale scenarios would become even less 
attractive) 
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Additional "Most Likely Scenario" Assnmptions 

In this scenario and the accompanying chart, I make assumptions that are not overly optimistic or 
pessimistic for either the "No Sale" or "Sale" options. In this scenario, the sale option generates 
only a small net benefit for a few years before becoming a drain on the town from then on. 

Most Likely "No Sale" Scenario: 

9 As an incentive, rents will be set initially at 90% of the fair market rent that was established 
by all four appraisals (Feoffees, School Committee, FinCom and Tenants) 

• A professional property manager is hired and charges 15% of the gross income 

Most Likely "Sale" Scenario: 

• Corpus safely returns on average 1.5% over the rate of inflation (so 4.5% in an environment 
of3 % inflation) 

• 143 units of seasonal housing convert to full time housing over a span of 15 years 
• New year-round residents create an incremental burden on the town budget of only 50% of a 

typical new resident (since they were already part time residents) 
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Additional "Pessimistic No Sale/Optimistic Sale" Assumptions 

In this scenario and the accompanying chart, I make assumptions that are intended to be 
pessimistic for the "No Sale" option, and optimistic for the "Sale" option. Even given these 
starting conditions, the time period during which the sale option generates a higher net benefit is 
a matter of just a few years. Within a little over 20 years, there is a structural net deficit. . 

Pessimistic "No Sale" Scenario: 

• As an incentive, rents will be set initially at 80% of the fair market rent that was established 
by all four appraisals (Feoffees, School Committee, FinCom and Tenants) 

• A professional property manager is hired and charges 20% of the gross income; 

Optimistic "Sale" Scenario: 

• Corpus safely returns on average 2.5% over the rate of inflation (so 5.5% in an environment 
of3% inflation) 

• 143 units of seasonal housing convert to full time housing over a span of30 years 
• New year-round residents create an incremental burden on the town budget of only 25% of a 

typical new resident (since they were already part time residents) 
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Kathleen Brill 
Environmental Law Seminar 
Final Paper 
May 19,2010 

THE FEOFFEES OF THE IpSWICH GRAMMAR SCHOOL: 

AN EXTRAORDINARY QUESTION OF 

TRUSTEES' FIDUCIARY DUTY, 

THE ATTORNEY GENERAL'S OVERSIGHT RESPONSIBILITY, 

AND THE FATE OF THE NATION'S OLDEST LAND TRUST 
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"I give unto thejree school of Ipswich the /ittle neck of land at Ipswich ... 
to be and remain to the benefit of the said school of Ipswich forever ... 

the said land not to be sold nor wasted." 
-Will of William Payne, 1660 

"I really have a problem with what might happen with the Little Neck land trust. It's described 
as the oldest land trust in America. It's very unique; ... just as we are concerned about 
preserving things, why shouldn't we be concerned about preserving institutions?" 

Jim Engel, Ipswich Selectman, 1999' 

"When [the land at Little Neck] is worth $15 million, and the schools have only collected 
$75,000 in the last two years, something is drastically wrong. We could have been the best 
school district in Massachusetts had the feoffees operated Little Neck as true trustees. That is, 
for the kids, not the renters." 

Edmund Traverso, Ipswich School Committee, 200 I b 

"[Coming to a fair and equitable agreement for new lease terms] proved to be something that was 
emotional, difficult, and in the end, a near impossible task. We came to what I consider to be a 
better solution, which is a sale." 

Mark DiSalvo, Little Neck resident, 2008' 

"No one represented [the] public's interest in settlement negotiations." 
Editors of the Ipswich Chronicle, 20lOd 

~'The point of the deal is that it ends the impasse, which for the last four years has only hurt the 
beneficiaries of the Land Trust - the public schoolchildren ofIpswich." 

Bert Seager, Lillie Neck resident, 20 I 0' 

"I guess "forever" isn't what it used to be. The land itself stands as a monument to the 
commitment made so many years ago to the children of Ipswich. We should worry that lacking 
the tangible reminder, over time we will forget that obligation. Can't we find a way to uphold 
this responsibility?" 

Guy Clinch, IpSWich Resident, 2010f 

"They will work it out among themselves. [The situation] is so difficult; there is nothing we can 
add." 

Johanna Soris, Assistant Attorney General, 20 I og 

a Coco McCabe, Other Summer Colonies Face Septic Decisions, BOSTON GLOBE, Apr. 18, 1999, City Edition, at 1. 
b Scott S. Greenberger, School Funds at Center oj Dispute in Ipswich, BOSTON GLOBE, Mar. 20, 200 I, at A I. 
, John Laidler, Little Neck Agreement Within Sight, BOSTON GLOBE, Dec. 18, 2008, Globe North, at 2. 
d Little Neck Reviews the RighI Move, IpSWICH CHRONICLE, Feb. 4, 20JO, Opinion. 
'Letters to the Editor, IpSWICH CHRONICLE, Jan. 25, 2010. 
I Id. 
• Telephone Interview with Johanna Soris, Assistant Attorney General (Apr. 27,2010). 
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William Payne, a founding member of the Ipswich School Committee, bequeathed upon 

his death in 1660 a unique and valuable asset to be held in trust forever for the benefit of the 

Ipswich Public Schools. That asset was the twenty-seven acres of land at Little Neck, then a 

bucolic seaside drumlin at the edge of Ipswich, overlooking the Ipswich River, Crane Beach, 

Plum Island, and the Atlantic Ocean beyond. Payne specified that the land should "be and 

remain to the benefit of said school ofIpswich forever ... said land not to be sold nor wasted." 

In 1660, the trust leased grazing rights to the land to farmers, and turned all the proceeds over to 

the schools. By 2009, the trust was leasing lots on Little Neck to 167 cottage tenants, who over 

the past century had built and maintained seasonal or year-round homes on the land. In many 

recent years, the trust had contributed nothing to the schools. Now, in the first decade of the 21" 

century, backed by the desire of the tenant families to acquire clear title to their individual 

houses and lots, the trustees have taken the School Committee to court, seeking a change in the 

express terms of the trust to allow the land to be sold outright to the current cottage community. 

How had the three-hundred-and-fifty year old land trust devolved to the point where the 

trustees had stopped making payments to the beneficiaries and instead sought authorization for 

the expressly forbidden sale of the sole remaining asset? The trustees, known locally as the 

Feoffees of the Ipswich Grammar School, have an obligation under well established principles of 

trust law to prudently manage the trust according to its stated terms. Yet over the past three 

decades, the trustees have made payments to the schools in less than half of the fiscal years. 

Under principles of trust law, the fiduciary duty the trustees owe to the beneficiaries, the town's 

schoolchildren, is the highest standard of care known in law or equity: that of undivided loyalty. 

Yet it would appear that the trustees have continmilly acted for the benefit of the cottage owners, 

by keeping rents low, to the detriment of Ipswich's schoolchildren. According to doctrines of 

trust law, the trustees have a duty to avoid even the appearance of impropriety in their 

management of the trust, and must never let their personal interests conflict with their fiduciary 

duties. Yet the trustees have at various times rented cottages to friends and family members, and 

even rented cottages themselves, at well below market rates. Abused, violated, and ignored for 

decades, the nation's oldest land trust appears to be on the brink of an unnecessary extinction. 

The fate of the trust, and the interests of its beneficiaries, the schoolchildren of Ipswich, now 

rests in the hands ofthe Attorney General and the Probate Court. 
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Part I of this paper outlines the history of the trust (the "Grammar School Trust" or the 

"Trust") beginning with the founding documents from the 1650s and I 660s, which establish the 

Trust's charitable purpose, set its terms, and specify the composition of the trustees. The next 

stage in the evolution of the Trust occurred in the 1700s, during which a series of acts of the 

Legislature clarified and modified the structure of the Trust. A final series of acts of the 

Legislature from the 1800s and 1900s authorized the trustees to sell specific trust assets and to 

invest the proceeds on behalf of the beneficiaries. Part I concludes by summarizing the recent 

history of the Trust, including the problems that have arisen in the late 1900s and early 2000s 

with respect to the management of the Trust. 

Part II briefly outlines the various duties that trust law places upon the trustees of the 

Grammar School Trust as fiduciaries, with respect to loyalty, prudent management, and 

avoidance of conflicts. This part demonstrates that the actions of the trustees in recent decades 

have breached those fiduciary duties. 

Part III summarizes the legal disputes in which the Grammar School Trust is currently 

embroiled. This part first describes the class action lawsuit filed in Superior Court by the tenants 

of Little Neck against the trustees in 2006, alleging mismanagement in their role as landlords. 

This part then describes the proposed settlement agreement for that lawsuit, which would turn 

Little Neck into a condominium, essentially selling the trust land to the tenants. Part /I ends with 

a discussion of the suit filed by the trustees in Probate Court, in which the trustees are seeking 

permission to deviate from the terms of the Trust to permit the sale of the trust's sole asset, the 

land at Little Neck, and the School Committee is seeking to reform the administrative structure 

of the trust. 

Part IV outlines the legal principles and doctrines that govern reformation of charitable 

trusts, and applies them to the proposed Grammar School Trust modifications before the Probate 

Court. This part shows that the fit between the judicial trust modification tools and the trustees' 

proposed deviation to permit the sale of Little Neck is weak at best. This part then summarizes 

the Attorney General's statutorily mandated role as overseer of public charities and analyzes how 

her responsibilities relate to the Grammar School Trust. 

Part Vends by placing into context the unique and historic nature of both the trust and its 

sole remaining asset, the land at Little Neck. Noting the potential for complex and short-sited 

political motivations to overwhelm both the trustees and the beneficiaries, this part concludes 
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that it is imperative that the Attorney General exercise her oversight responsibilities to protect 

~he Grammar School Trust and its beneficiaries, the schoolchildren of Ipswich. 

I. HISTORY OF THE GRAMMAR SCHOOL TRUST 

A. Establishment & Early History 

In 1650, the Ipswich Town Meeting voted to create a trust entity and granted the two 

named trustees, William Payne and his brother Robert, legal title to certain parcels of land then 

held by the Town, "for the use of the schoo!."! 

In 1652, Town Meeting voted to establish a trust entity with eight trustees, authorize 

them to manage and regulate "the schools and the affairs thereof," and empower them to receive 

all past and future donations of land and money for the "building and maintenance of a grammar 

school." The responsibilities of these trustees were similar to those of a modem day school 

committee. The relationship between the two trusts was not clearly defined, but the J 652 trust 

seemed designed to expand upon and replace the first trust. 

In 1660, Mr. William Payne, a named trustee of both the J 650 and J 652 trusts, passed 

away, bequeathing from his own personal land holdings the following in his will: 

I give unto the free school of Ipswich the little neck of land at 
Ipswich commonly known by the name of Jeffrey's neck, [which] 
is to be and remain to the benefit of the said school of Ipswich 
forever [as I have formerly intended] and therefore the said land 
not to be sold nor wasted.2 

By 1756, the trustees had become known as the Feoffees of the Ipswich Grammar 

Schoo!. The relationship between the 1650 trust, the 1652 trust, and the terms of the various 

public and private grants given to the schools had created some confusion, most significantly in 

the method for appointment of trustees and their successors. Fearing "endless disputes" over the 

differently constituted grants, the Town, by vote of Town Meeting, petitioned the legislature for 

an Act that would clarify the terms of the trust and its management.) 

) First Amended Complaint for Deviation Pursuant to G.L. c. 214, §10B at app. a (Minutes of Town Meeting, Nov. 
14, (650), Mulholland Y. All'y Gen., No. ES09E0094QC (Mass. Prob. and Fam. ct. filed Oct. 6, 2009). 
'First Amended Complaint, supra note I, at app. b (Will of William Payne) (spelling modified by author from the 
originaL) 
3 First Amended Comp.laint, supra note 1, at app. a (Minutes of Town Meeting, Jan. 12, 1756). 
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The legislature responded by passing Chapter 26 of the Acts of 1756. The Act 

recognized that private persons had "granted and conveyed to the feoffees in trust ... certain 

lands ... for the use of school-learning in [Ipswich] forever." 4 The act identified the confusion 

caused by the differing language among such private grants and the trusts established at this 

early juncture by the Town, but noted that "they were all designed for one and the same use.,,5 

The act formally incorporated the four existing privately designated feoffees as lifetime 

trustees with the power to appoint their successors. The three eldest selectmen of the Town were 

to serve as additional trustees. The act affirmed the responsibility of the trustees to manage the 

land for the benefit of the schools, to charge and collect rents, to report annually to Town 

Meeting, and to "transact and order all matters and things relative to such school, so as may best 

answer the original intent and design" of the donors6 Any doubts about whether the early public 

and private grants were vested in the same trust were now erased. For purposes of this paper, 

that trust will be called the Grammar School Trust. 

B. Modern Amendments 

Throughout the 18th century, the Town sought the assistance of the legislature in 

modifying and clarirying the terms of the Grammar School Trust. Although the reformation of a 

charitable trust is a function primarily reserved for the judiciary today, resort to special act of the 

legislature was not uncommon in an earlier day.7 

In 1766, the Town appealed to the legislature to renew the act of 1756, as it had been set 

to expire after ten years. The Town had found the clarification provided by the prior act to be 

"of great advantage to the interest of learning" in the Town, as it had resolved all prior doubts 

and disputes about the trustees and their powers.s The legislature responded by passing Chapter 

5 of the Acts of 1766, extending the provisions of the 1756 act for another twenty one years. In 

4 St. 1756, c. 26, first par. 
sId 
6 St. 1756, c. 26, § I. 
7 In some jurisdictions, it was the custom to seek legislative modification of a charitable trust, particularly when the 
modification sought was authoriZiltion to sell trust property free from the restrictions ofthe trust. 40 A.L.R.2d. 556 
§ 3(a). The legislative response would be to pass a special act conferring authority for such sale upon the trustees, 
frequently bundled with restrictions lying the use ofthe proceeds to the original charitable purpose orthe trust. ld. 
The Supreme Judicial Court of Massachusens confirmed in 1921 that although the Legislature has only a limited 
power to modify a charitable trust, it does have the power to "authorize the conversion into personalty of real estate 
held on trusts, which cannot otherwise be conveyed." In re Opinion of the Justices, 237 Mass. 613, 617·18 (1921). 
• St. 1766. c. 5. 
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1787, on the eve of the 1766 act's expiration, the legislature passed an act making the 1766 act 

perpetual.9 

In the 19th and early 20th centuries, the Town appealed to the legislature at various times 

for authorization to sell certain parcels of land then held in trust for the schools. The legislature 

responded by passing acts in 1835, 1892, and 1906, that authorized the trustees to sell particular 

parcels of land, and directed the trustees to invest the proceeds and apply the income towards the 

beneficiaries, in accordance with the provisions made permanent by the 1787 statute. IO 

C. Recent History & Origins of Current Dispute 

Due to the various legislatively authorized sales of trust assets during the 19th and 20th 

centuries, the land at Little Neck is now the sale asset remaining in the Grammar School TruSt.11 

Initially, the trust rented out grazing rights on Little Neck to livestock owners and delivered the 

proceeds to the grammar school. In the late 1800s, the first cottage was built on Little Neck. In 

the early 1900s, as the popularity of seaside resorts rose, land use at Little Neck switched from 

pasture to summer cottage community, and grazing fees were replaced by rental fees. Residents 

bought the rights to erect cottages on Little Neck, on trust-created lots, which they constructed 

and then owned. The trustees constructed a communal ball field, wharf, and recreation center on 

the land. The trustees continue to hold legal title to the land underneath the cottages, with 

equitable title held by the Ipswich schools, the beneficial owners of the land. There are now 167 

residences on Little Neck, 24 of which are occupied year round, and the remainder of which may 

be occupied for 8 months out of the year. The tenants are tenants at will. 

In recent decades, the trustees have not followed the presumptive legal requirements of 

their roles as landlords and as trustees. They have poorly managed the property, leading to 

frustration on the part of tenants. They have failed to make payments to the schools, angering 

the intended beneficiaries. In 2001, after many years of continued frustration, a vote of Town 

Meeting established the Town Committee on the Feoffees to investigate the operations and 

financial records of the trust. 

9 St. 1787, c. 54. 
to St. 1906, c. 506; St. 1892, c. 66; St. 1835, c.l 06. 
II At various times, trust assets included parcels of land in Ipswich, Essex. Rowley, and Revere. No financial 
investments from those various sales remain among the trust assets, TOWN COMMITrEE ON TIlE FEOFFEES, 
RESEARCH FINDINGS 1-2 (2002), http://www.town.ipswich.ma.usIMain%20Links.htm (follow "Town Committee on 
the Feoffees" hyperIink; then follow <1Research Findings" hyperlink). 
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In 2002, the Town Committee on the Feoffees reported its findings. Although the 

composition of the Feoffees was required by Chapter 5 of the Acts of 1786 to include the four 

lifetime appointees and the three eldest selectmen, the Committee found that the selectmen had 

not acted in that capacity in the last eighty years.12 The Committee found that of the lifetime 

Feoffees, many had served as Feoffees while simultaneously residing as tenants on Little Neck. 

The Committee found that the rents being charged by the Feoffees did not reflect the valuation of 

the property. 13 In ]998, the annual cost to cottage owners to rent a seasonal cottage was $800, 

while the annual cost to rent a year-round cottage was $900. The Committee found that cottage 

owners were able to turn around and rent out their cottages to others during the summer months 

for between $650 and $800 per week. 

The Committee reported on the financial payments made by the trustees to the town for 

the support of the Ipswich Schools. The Committee found that the Grammar School Trust's 

contributions to the schools had been "much smaller than a beneficiary would normally expect 

from a trust with assets as valuable" as the land at Little Neck.14 For the 25 year period 

surveyed, annual payments were made to the town in less than half of the fiscal years,'S 

Between 1976 and 1994, annual payments ranged from $0 (in thirteen of those years) to $7500. 

One of the lifetime Feoffees explained that during some of those years, the schools "didn't 

request" any money from the trustees. 16 As public dissatisfaction with the Trust's level of 

contribution rose in the mid I 990s, those payments began to increase. The Committee found that 

the Feoffees' annual financial statements submitted to the town were "deficient in many 

respects," including a failure to distinguish between trust assets (real estate) and tenant assets 

(cottages), a failure to account for interest accrued on savings accounts or transfers in and out of 

savings accounts, a failure to have figures add up, and a failure to have accounts audited. 17 

12ln 2006, at the urging of the tenants of Little Neck, the three eldest selectmen voted to resume their seats as three 
of the seven trustee Feoffees. The lifetime Feoffees initially refused to permit the selectmen to participate in any 
meetings. But after a 2006 Essex: Country District Attorney opinion classified the Feoffees as a quasi-public entity 
subject to open meeting laws, the lifetime Feoffees relented in 2007. See Brenda J. Buote, Little Neck Landlords 
Open Door, BOSTON GLOBE, Jan. 4, 2007, Community Briefing, at 2; Steve Landwehr, Tenants in Deal to Buy 
Litlle Neck, SALEM NEWS, Jan. 14,2010, available at 2010 WLNR 142573; Stev.e Landwehr, Tenants to Buy 
ipswich's Little Neck, SALEM NEWS, Dec. 10, 2008, available at 2008 WLNR 23690906. 
13 TOWN COMMITTEE, supra note II, at 4-5 
14 Id. at 7. 
" Id. at 6. 
" Scott S. Greenberger, School Funds at Center oj Dispute in Ipswich, BOSTON GLOBE, Mar. 20, 200 I, at A I. 
17 ToWN COMMfITEE,sUpranote II, at 7. 
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Finally, the Town Committee on the Feoffees reported that the School Committee had 

never publicly reminded the Feoffees of their fiduciary responsibilities or asked them to increase 

their contributions to the schools. The Superintendent of schools during the mid 1990s had been 

a tenant of the Feoffees at Little Neck. The School Committee voted against the establishment 

of the Town Committee to investigate the Feoffees. 18 

II. VIOLATIONS OF TRUSTEES' FIDUCIARY OBLIGATIONS 

It would appear from the history of the last few decades that the Feoffees have violated 

many of the principles to which such trustees are held under trust law. Any violations of such 

duties are considered breaches of trust, for which trustees may be held personally liable. 19 

The Feoffees, as trustees, have a fiduciary duty to the Ipswich Schools, as the beneficiary 

of the Grammar School Trust, to act at all times for the sole benefit and interests of the 

beneficiary, and to prudently manage the trust.20 It would appear that the Feoffees have 

frequently looked out for the interests of the tenants over the schools, by keeping rents artificially 

low instead of charging market rate rents to maximize payments to the schools. [n recent years, 

mismanaged capital improvement projects have led to rising debt payments and soaring litigation 

costs, resulting in a very unfavorable asset-to-liabilities ratio?1 

The fiduciary duty owed by the trustees to the beneficiaries is highest standard of care at 

either equity or law, requiring undivided 10yalty.22 This standard of care requires trustees to 

keep regular records of trust activities and report to the beneficiaries?J The Feoffees have 

frequently made no payments at all to the schools, and have insisted that the schools must 

request the money in order for any to be distributed. The Feoffees have not been forthcoming 

with information and cannot account for many years worth of transactions. 

Fiduciaries have an obligation not to be in a position where personal interests conflict 

with fiduciary duties. They have the duty to avoid even the appearance of impropriety in this 

18 [d. at 7-8. 
"MARKREU1LINGER, WILLS, TRUSTS, AND ESTATES: ESSENTIAL TERMS AND CONCEPTS 226 (1993) 
20 Jd. at 220, 222. 
21 Sally Kuhn, Slalemenis Show Feoffees Cash Poor, IpSWICH CHRONICLE, Feb. II, 20 I O. 
n REUYUHGER, supra note 19, at 220. 
:<3ld. at 225. 
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regard.24 At various times one or more of the Feoffees have also been tenants at Little Neck. 

Two of the existing Feoffees were simultaneously both tenants and Feoffees. The interests of the 

tenants and the beneficiaries are inherently conflicting.in a scenario where tenant rent payments 

form the basis for payments to the beneficiaries. 

llI. CURRENT LEGAL DISPUTES 

The Feoffee trustees are now embroiled in two lawsuits related to their role as trustees of 

the Grammar School Trust and as landlords for the land at Little Neck. 

A. Superior Court Lawsuit 

In 2006, responding to pressure from the Town to adhere to their fiduciary duties, the 

Feoffees announced rent increases for the tenants at Little Neck. The increases would raise 

annual lot rental prices from $5000 to $9700 for seasonal cottages, and from $5500 to $10800 

for year-round residences. The Feoffees threatened to evict tenants who failed to sign new leases 

with the rent increases.25 The tenants then filed a class action lawsuit in Essex Superior Court 

alleging mismanagement by the Feoffees in their role as landlords and contesting the terms of the 

new lease?6 While the lawsuit was pending, the Feoffees agreed to hold off on eviction 

proceedings if tenants continued to pay the 2005 rent figures, property taxes, and a share of the 

cost of recent capital improvements?7 

In December of2008, after years of unproductive negotiations to which neither the Town 

nor the School Committee were made a party, the tenants and the Feoffees agreed to a proposed 

settlement, which would sell the land of Little Neck to its tenant residents.28 For a sale price of 

$26.5 million dollars, the Feoffees agreed to sell the land of Little Neck, which at the time was 

assessed by the Town at approximately $56.6 million dollars. Both sides acknowledged that the 

settlement would require the approval of the Attorney General and the Probate Court. By 

October of 2009, the deal for sale had fallen through, but the Feoffees nevertheless began to 

"Id al220. 
2S Brenda J. Buole, Tussle in Ipswich over 1660 Bequest, BOSTON GLOBE, Nov. 5,2006, Globe North, al I. 
"Lonergan v. Foley, No. ESCV2006·02328 (Mass. Sup. Ct. filed Dec. 8, 2006). See also 2006.11.05 Boston 
Globe. 
27 Steve Landwehr, Lillie Neck Residents Girdfor Court Bailie, SALEM NEWS, Mar. 18, 2008, available at200S 
WLNR 5280237. 
28 John Laidler, Lillie Neck Agreement Within Sight, BOSTON GLOBE, Dec. 18,2008, Globe North, al I. 
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pursue legal authorization for a sale?9 In January of 2010, the Feoffees announced that a new 

agreement had been reached, which would instead create a condominium out ofthe land at Little 

Neck. The sale price attached to this deal was approximately $29 million dollars, or about 

$174,551 per Jot. 

B. Probate Court Lawsuit 

In October of 2009, the Feoffees filed suit in Probate Court against the Ipswich School 

Committee and the Superintendent of Schools, requesting permission to change the terms of the 

trust to permit the sale of the trust's sole asset, the land at Little Neck.3D The suit also named 

Attorney General Martha Coakley's office.31 An amended complaint was filed by the Feoffees 

in December of 2009, reflecting a new plan to create a Condominium at Little Neck, but not 

specifYing the terms of the proposed sale.32 

In December of 2009, the School Committee filed an answer and counterclaim, 

requesting dismissal of the petition to permit the sale, and seeking a change in the management 

of the trust, to make the trustees publicly appointed and publicly accountable.33 The School 

Committee had been working on a revised structure for administering the Grammar School Trust 

since 2006. Earlier in 2009, Town Meeting had voted to send a home rule petition to the 

Legislature to restructure the Feoffees. That petition languished in Committee, as representatives 

felt that reformation of the trust was more appropriately the function of the Probate Court.34 A 

version of this original proposal for modifYing the administrative structure of the trust was filed 

with the School Committee's counterclaim in the Probate Court. The School Committee's 

proposed revised governance and administrative structure would seek to achieve transparency 

and accountability. It would replace the existing seven member board with seven new trustees, 

two of whom would be appointed by the School Committee, two by the Finance Committee, two 

by the Board of Selectmen, and one by Town Meeting. All trustees would serve three year 

terms. 

" Steve Landwehr, Feoffees Sue for Right to Sell Lillie Neck, SALEM NEWS, Nov. 7, 2009, available at 2009 WLNR 
19762786. 
30 Mulholland v. Att'y Gen., No. ES09E0094QC (Mass. Prob. and Farn. ct. filed Oct. 6, 2009). 
JI Complaint for Deviation Pursuant to G. L. c. 214, § lOB at I, Mulholland, No. ES09E0094QC. 
32 First Amended Complaint, supra note 1, at 7~8. 
33 Answer and Counterclaim of Ipswich School Committee and Richard Korb* Ipswich Superintendent of Schools, 
Mulholland, No. ES09E0094QC. 
)4 Letters to the Editor, lpSWICH CHRONICLE, Jan. 25, 2010. 
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While the suits in Superior Court and Probate Court have been pending, annual payments 

to the schools have ceased. Meanwhile, the Feoffees have spent $700,000 in legal fees over the 

past three years. The Town's School Committee and Finance Committee have begun evaluating 

the finances of the Feoffees, as well as the finances of the proposed sale.35 The Town hopes to 

determine whether the proposed sale is in the best interest of the beneficiary public schools. 

IV. TRUST REFORMATION 

All parties to the petition for administrative deviation before the Probate Court agree that 

the terms of the Grammar School Trust must be reformed before the trust can return to serving 

its intended purpose of benefiting the Ipswich schools. The question for the Probate Court is 

whether the reform should provide a change in administrative management, allow for a transfer 

of assets from land to monetary investment, or some mixture of the two. Under traditional 

principles of trust law, charitable trusts can be reformed only in limited circumstances. 

This part reviews the terms, doctrines, and processes applicable to a request for the 

reformation of a charitable trust. It begins by exploring the elements requisite for the formation 

of a charitable trust. Under Massachusetts law, a court is permitted to reform the terms of a 

charitable trust under two doctrines: cy pres and administrative deviation.36 These doctrines are 

separate and distinct, though they are frequently confused. Next, this part explores the trustee's 

power of sale over a corpus consisting of real property. This part then reviews the court's 

holdings on the relationship between deviation from a trust's terms and mismanagement. 

Finally, in light of the complex doctrines of trust reformation and the serious potential for abuse 

of the trustor's intent, this part emphasizes the importance of the Attorney General's role in 

overseeing public charities in general and actively participating in the resolution of this particular 

dispute. 

" Jane Dooley, Many Stumbling Blocks to Litlle Neck Sale, IpSWICH CHRONICLE, Feb. 11,2010, at 10. 
"See G .L, e, 214, § lOB, 
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A. Charitable Trusts 

First, it is necessary to establish that the Grammar School Trust qualifies as a charitable 

trust under Massachusetts Iaw.37 The basic elements of a trust are the trustor (donor), the trustee, 

the corpus (assets), and the beneficiary. Here the trustor is William Payne, the trustees are the 

Feoffees, the corpus is the land at Little Neck, and the beneficiaries are the public schools of 

Ipswich. It is evident that the trust also meets all the common law requirements for a charitable 

trust. Common law holds that a charitable trust must have a primary purpose of benefiting the 

general public or a segment thereoes In this case, the beneficiaries of the trust are the Ipswich 

Public Schools, and by association therefore the school children and the general public of the 

Town of Ipswich. The purpose of the trust must also fit within the common law's generally 

accepted categories of charitable uses.39 Promotion of education and maintenance of schools are 

universally held to be charitable uses.'o In fact, the trustees themselves have indicated to the 

Commonwealth that they consider themselves to be trustees of charitable trust. The Feoffees 

have registered with the Attorney General's Public Charities Division as a "non-profit charitable 

organization conducting business within the CommonweaIth.,,41 Thus, the Grammar School 

Trust fits squarely within the category of charitable trusts. 

B. Cy Pres 

One method available to the courts for reforming a charitable trust is the doctrine of cy 

pres. Cy pres is applied when the ability of the trustee to carry out the primary charitable 

purpose of the trust has become impossible to exercise. Cy pres is a rule of judicial construction 

which can move the court to substitute a different charitable purpose for the failed one.42 The 

term cy pres means "as near as," suggesting that the court must find a substitute charitable 

31 The elements of a charitable trust are defined [Jot by statute but by common law. 
38 REUTI..INGER, supra note 19, at 209. 
"See lackson v. Phillips, 96 Mass. 539, 551 (1867) (noting that Massachusetts courts will analyze a trust's alleged 
charitable purpose by seeing if it fits within the spirit of the preamble of the since-repealed Statute of Elizabeth (also 
known as the Statute of Charitable Uses)). 
40 See id. (noting that the preamble to the Statute ofElizabelh specifically includes the "maintenance of schools of 
learn~ free schools, and scholars of universities" as· a charitable use). 
41 The trust is registered with the Attorney General as Account Number 042372. The filings of the trust are 
available for view in the Attorney General's database at: 
http://www.charities.ago.state.ma.us/charitic.slindex.asp?charities _ app _ ctx=details&charities _sub _ ctx=entry&origin 
=search&agn=252927283227&bod=1272353659. 
" LORING: A TRUSTEE'S HANDBOOK § 8.15.20 (Charles E. Rounds, lr. and Charles E. Rounds, II, eds., 2009 
edition). 
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purpose that comes as near to the trustor's intent as possibleY The doctrine is only to be applied 

when the trustor's original intent has literally become impossible to achieve. The seminal 

Massachusetts case of Jackson v. Phillips, 96 Mass. 539 (1867), dealt with just such an 

impossibility: the donor had created a trust to promote the abolition of slavery, but that end had 

been accomplished with the passage of 13th Amendment. The court applied the doctrine of cy 

pres, directing that the trustor's funds should instead by applied to educate and aid freed former 

slaves.44 The doctrine of cy pres is inapplicable to the present dispute over the Grammar School 

Trust, because there is nothing to indicate that the trust's primary charitable purpose of 

supporting the public schools of Ipswich can no longer be achieved. 

C. Administrative Deviation 

The equitable doctrine of administrative deviation is applied when a party seeks to 

change not the primary charitable purpose of the trust, but the administrative terms of the trust. 

It is a means of relief designed to prevent serious erosion of the trustor's purpose as a result of 

unanticipated circumstances. For example, in a case where a trustor leaves a structure to be used 

for the charitable purpose of a convalescent home, but government regulations have since 

rendered that structure unsuitable for that purpose, the court may utilize administrative deviation 

to permit the razing of the structure in order to enable the construction of a new convalescent 

home.45 Before applying this doctrine, the courts will require evidence of unforeseen and 

unforeseeable changes in circumstances, and a frustration of the trustor's objective if the trust 

conditions are strictly followed.46 The test is not what is in the best interest of the beneficiaries, 

but rather whether the petitioners have demonstrated tbat the trustor's intent is incapable of 

fulfillment.47 The doctrine does not provide a "license to substitute tbe court's or the trustee's 

preferred methods of administration for those established by the [trustor].',48 

One recent Massachusetts case demonstrates that the court will not issue an 

administrative deviation from the express intent of the trustor that the corpus not be sold, merely 

because the trustees request it. In MFA v. Beland, 432 Mass. 540, 542-43 (2000), trustees 

4l 14D Mass Practice Series § 18.36. 
44 Jackson, 96 Mass. at 597-99 . 
., See Wigglesworth v. Cowles, 28 Mass. App. ct. 420, 428-30 (1995) (suggesting that such actions on the part of 
the trustees would have been approved by a reviewing court under the doctrine of administrative deviation.) 
46 LORlNO, supra note 42, at § 8.1520 . 
., Id. 
~. REun.INGER, supra note 19, at 163-64. 
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requested administrative deviation from the trustor's express direction that the fourteen paintings 

constituting the trust corpus not be sold. The court refused to apply the doctrine of reasonable 

deviation, holding that the trustees had made no showing that the terms of the trust prohibiting 

sale frustrated achievement of the trustor's intent, which was to foster an appreciation for the fine 

arts.49 

In a case demonstrating a methodically considered and appropriately granted use of 

administrative deviation, the court in Trustees of Dartmouth College v. City of Quincy. 357 

Mass. 521 (1970), dealt with a trust establishing a school for girls in Quincy. The terms of the 

trust specified that the school itself was to be for the education of girls born in Quincy, with none 

other than those permitted to attend.5o After seventy-five years of successful female education, 

the trustees found themselves faced with declining attendance and skyrocketing educational 

costs.51 They proposed allowing non-Quincy born girls to fill vacant slots at the school at a full 

tuition rate, thereby subsidizing the continuing education of the Quincy girlS.52 In evaluating this 

request for deviation, the court first noted that the doctrine of cy pres did not apply, because the 

trust had not become completely impossible to execute in accordance with its terms.53 The court 

then searched the record for the requisite serious erosion of the trustor's purpose threatened by 

circumstances unforeseen and unforeseeable by the trustor.54 The court found that strict 

adherence to the terms of the trust would create a "substantial risk of complete failure of the 

primary charitable gift. ,,55 It also found that the donor could not possibly have foreseen "the 

Changes in preparatory education costs and in the habits of [a more mobile and migratory] 

population" that had taken place in the century since the creation of the trust.56 Only after 

making these requisite findings did the court conclude that administrative deviation was 

justified.57 

The trustees of the Grammar School Trust have brought suit in the Probate Court 

requesting a deviation from the terms of the trust, but have not made any allegations which 

49 MFA, 432 Mass. a1 544-45. 
50 Dartmouth, 357 Mass. at 523. 
" ld. at 529. 
" ld at 525. 
" ld. at 529. 
54 ld. at 531-32. 
5S Dartmouth, 357 Mass. at 529-30. 
56 ld. at 532. 

" Id. 
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clearly justify a deviation. The trustees classify the requirement that land not be sold as a 

"subordinate" requirement that is "obstructive of, and inappropriate to" the accomplishment of 

the primary charitable purpose of supporting the Ipswich schools.58 The plaintiffs have made no 

showing that the terms of the trust prohibiting sale of the land threaten to seriously frustrate the 

charitable purpose of the trust. Nor have they made any showing that circumstances 

unforeseeable by the trustor justify deviating from his express intent. Although the landlord­

tenant dispute the trustees find themselves embroiled in today is certainly frustrating, that 

circumstance appears to be of their own making and is not due to overly restrictive or inflexible 

trust terms. 

D. Trustee's Power of Sale over Real PropertY Corpus 

At early common law, the courts would not find that a trustee was granted an implied 

power of sale over real property held in trust, absent a specific grant of such power in the terms 

of the trust.59 At that time, land was so associated with identity that to convert the asset from 

land to money would work a fundamental change upon the nature of the trust.60 In today's 

society, where land is increasingly seen as a fungible commodity, courts are more likely to find 

an implied power of sale, unless it appears from the trust instrument that the trustor intended that 

the land should be retained by the trust.61 In the Grammar School Trust, the trustor's intent 

could not have been more clear: "[the land] is to be and remain to the benefit of the said school 

of Ipswich for ever as I have formerly intended and therefore the said land not to be sold nor 

wasted. ,,62 

A survey of Massachusetts case law indicates that when the trust corpus is land, and the 

terms of the trust explicitly prohibit sale of the land, the court will not permit deviation absent a 

showing of necessity. In Crawford v. Nies, 220 Mass. 61, 62 (1914), the court encountered a 

trust with an asset of real estate on Bromfield Street in Boston. The trustor had conveyed the 

land to trustees, with instructions to build a church upon it and hold it forever in trust for worship 

58 First Amended Complaint, supra note I, at 8. 
" LORING, supra note 42; at § 3.5.3.1. 
60 See id. See also 2 Joseph Story, Commentaries on Equity Jurisprudence as Administered in England and 
America, 242 (1836): "[T]he trustee has no right (unless express power is given) to change the nature of the estate, 
as by converting land into money, or money into land." 
61 ld. 
"First Amended Complaint, supra note I, at app. b (Will of William Payne) (spelling modified by author from the 
original.) 
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therein.63 As the City of Boston grew up around the church, the neighborhood lost its residential 

character and the size of the congregation dwindled.64 As the terms of the trust had become 

impracticable to achieve, the court approved a sale of the church land and resultant liquidation of 

the trust assets.65 In Amory v. Attorney General, 179 Mass. 89 (190 I), another case where the 

court approved the sale of trust land despite the trustor's prohibition, the circumstances were 

similarly dramatic. In this case the trustor had left an estate to be used as a home for the poor 

and invalid, to be run by a Protestant Episcopalian sisterhood.66 As conditions changed over 

time, the site no longer became suitable for such a home, and indeed, no sisterhood could be 

found to operate such a home upon it.67 Faced with a situation where the land could not be 

occupied as intended by the trustor, the court permitted the land to be sold, and the liquidated 

assets to be put toward the trustor's original charitable purpose.68 

In the case of the Grammar School Trust, no such difficulty in carrying out the will of the 

trustor has been demonstrated. The terms of the trust can hardly be said to unnecessarily restrain 

the trustees in their management of the trust. The trust contains no use restrictions like those that 

justified the court in approving the sale of the land in Crawford and Amory.69 In fact, the only 

restriction on the trustees' management of the land in this case is that they not sell or waste it. 

Aside from that, they are permitted to put it to any profitable use they choose. The minimal 

restrictions imposed by the trustor have in fact permitted the trust to evolve over time. At the 

time of the bequest, the land was leased as grazing area for livestock. As conditions changed and 

the popularity of seaside communities grew, the trustees were able to adapt the use of the land to 

a summer cottage community while continuing to derive profit for the beneficiaries. 

This is not a case where changes in the surrounding neighborhood have made the 

trustor's intent (to tum a profit from the land) impossible to achieve. If anything, the twenty· 

seven acre seaside estate has only become more valuable over time. There is nothing inherently 

., Crawford, 220 Mass. at 62-63. 
64 Jd at 63. 
6$ Id In this instance, the court issued its approval after the transfer had already occurred. ld The trustees had 
sought and received statutory authorization for the sale from the General Court, a practice not uncommon in the 19th 

century. Similar petitions were brou,ght to and granted by the General Court relative to the Grammar School Trust 
during the 18th and 19th centuries . 
.. Amory, 179 Mass. at 104. 
'7 !d. at 104.05. 
681d. at 105. In reaching this conctusio3., the court also relied upon a codicil to the will ofthe trustor, which 
authorized the trustees to sell any portion of the real estate which could not be used advantageously. Jd. 
., Amory, 179 Mass. at 104; Crawford, 220 Mass. at 63. 
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impracticable or wasteful about holding the land in trust. Higher profits for the beneficiaries 

could easily be achieved through an alternate land management scheme, while retaining 

underlying fee in the trust. The current drought of revenue flowing to the beneficiaries is 

entirely the responsibility of the individual trustees, and cannot be blamed upon the terms of the 

trust. 

E. Relationship of Mismanagement of Trust to Deviation from Terms 

It may seem as though mismanagement by trustees might be a circumstance justifying 

deviation from trust terms. But Massachusetts case law suggests that while mismanagement may 

justity the appointment of new trustees, it does not, in and of itself, justity amendment of the 

substantive provisions of the trust. 

In the 1972 case of Davenport v. Attorney General, 361 Mass. 372, the court encountered 

a petition to dissolve a trust. The court found that the trustees had "fail[ed] to make substantial 

expenditures for the charitable purpose over a period of years," and had mismanaged the affairs 

of the trust.70 The court refused to deviate or dissolve the trust, finding that the trust was still 

capable of being carried out according to its terms.71 The court held that "inertia, misconduct, 

[ana] maladministration of ... trustees" does not justity the forfeiture of a charitable trust.n If 

eligible beneficiaries remain, the solution is to appoint new trustees to properly manage the trust 

according to its terms,73 "A charitable trust ordinarily will not be permitted to fail or to be 

thwarted for want of suitable and diligent trustees," held the court.74 

In Hadley v. Hopkins Academy, 31 Mass. 240 (1833), a case with remarkable parallels to 

the Grammar School Trust, a trust had been created to promote a grammar school in the town of 

Hadley. The board of trustees, consisting of some private citizens and other elected officials, 

was accused offailing to properly execute the charitable trustY The court held that the failure of 

trustees to properly execute the trust would not render the charitable purposes incapable of 

70 Davenport, 361 Mass. at 377. 
" ld. 81367-77. 
" ld. ,1378. 
13 ld. 

" Id. 
" Hadley, 31 Mass .• 1253. 
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fulfillment.76 Instead, the court would direct that the trust be executed as written, and would 

appoint new trustees to administer the trust.77 

It is evident here that the trustees of the Grammar School Trust have massively 

mismanaged the trust. In a suit alleging breach of fiduciary duty, the Feoffees would personally 

be liable for their repeated failures to comply with the most basic fiduciary duties of trustees. 

Indeed, the mess that the trustees find themselves in is so complex that it is tempting to look for 

an easy way out. But mismanagement and maladministration by the trustees do not justify 

deviating from the express terms of the trustor's intent. The solution, instead, is for the court to 

step in and replace the current trustees with a new set who can competently and diligently 

manage the trust according to its terms. The equitable appointment of these new trustees would 

be a deviation from the administrative terms of the Grammar School Trust, but would leave the 

charitable purpose and primary terms of the trust, and Payne's gift, intact. To protect the 

donor's intent and the interests of the beneficiaries, it is essential that that Attorney General step 

in to play her proper role as protector of public charities. 

F. Role of the Attorney General 

The Massachusetts General Laws, in Chapter 12, Section 8, provide that "The Attorney 

General shall enforce the due application of funds given or appropriated to public charities 

within the Commonwealth and prevent breaches of trust in the administration thereof.,,7s As the 

court has summarized this section, the "Attorney General is responsible for ensuring that [a 

trust's] charitable funds are used in accordance with the donor's wishes.,,79 As the state's highest 

law officer, the Attorney General represents "those entitled to the beneficial interests in a public 

charity."so The Attorney General has the "duty to see that the public interests are protected."SI 

The General Laws directs the Attorney General to perform a number of duties involving 

oversight of public charities, including conducting investigations whenever she believes that 

76Id. 
77 [d. The court ultimately found that the trustees had not clearly failed to execute the trust acc-ording to its tenns. 
/d. at 267. 
78 G. L. c. 12, § 8. 
79 Weaver v. Wood, 425 Mass. 270, 275 (1997). 
80 Ames v. Att'y Gen., 332 Mass. 246, 251 (1955) (citing Burbank v. Burbank, 152 Mass. 254, 256 (1890)). As the 
court in Burbank held, the "duty of maintaining the rights of the public is vested in the commonwealth, and it is 
exercised [ ... ] by the attorney genera!." Burbank, 152 Mass. at 256. 
"Ames, 332 Mass at 250·51 (citing Dillaway v. Burton, 256 Mass. 568, 573 (1926». 
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breaches of trust are being committed in tbe administration ofa public charity.'2 Most relevant 

to this analysis is Section 8G, which specifically directs that the Attorney General shall be made 

a party in all proceedings in which she may be interested in the performance of her duties.BJ G. 

L. c. 214 § lOB, which concerns the application of the doctrines of cy pres and administrative 

deviation to charitable trusts, directly incorporates the role of the Attorney General in these 

proceedings by specific reference to G. L. c. 12 § 8G.'4 

In any alteration of the Grammar School Trust, therefore, the Attorney General is 

obligated by law to appear and protect the trust. Deviation, modification, or cessation ofthe trust 

would be invalid in her absence. Case law confirms that the Attorney General is a necessary 

party in a proceeding seeking permission to deviate from the terms of the trus!.'s Recognizing 

the strong role that the Attorney General's public charities division should play in such cases, the 

court has held the Attorney General should cooperate with tbe court by offering her views, and 

the court should give such views special consideration due to the official expertise and 

impartiality of their source.86 

Scholars acknowledge that the role of the Attorney General in protecting charitable trusts 

is a complex one. The Attorney General is charged with representing the beneficiaries of 

charitable trusts, which tend to be a diverse and changing class unable to effectively represent 

their collective interest. The Attorney General must at the same time act to advocate for the 

grantor's original intent; indeed, the Attorney General is frequently the only party acting to do 

SO.87 The interests of the beneficiaries and the intent of the donor are frequently aligned, but 

sometimes collide. When they do conflict, the Attorney General is left with the difficult task of 

determining how much weight must be given to each interest." Complicating matters further, 

Attorneys General are political officials, who must ultimately answer to the voting public.'9 As 

"G. L. c. 12, § SH. 
8l G. L. c. 12, § 8G. 
84 G. L. c. 214, § lOB. 
B> Congregational Church Union ofBo,ton and Vicinity v. Att'y Gen., 290 Mass. 1,8 (1935) . 
.. See In re Wilson, 372 Mass. 325, 329-30 (1977). 
81 Richard W. Burke. et. al., The Use of Liberal Cons/ruction. Deviation, and Cy Pres to Adapt Charitable Trusts to 
Changing Circumstances, 18 OHIO PROB. L.l. 202, Part ll, at n.75-78 and accompanying text (2008) . 
.. Craig Kaufman, Sympathy for the Devil's Advocate: Assisting the Allorney General When Charitable Mailers 
Reach the Courtroom, 40 REAL PROP. PROB. & Tit. J. 70S, 707 (2006). 
" Id at 727. 
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with any governmental branch, they also have limited resources with which to address the many 

facets of their role as overseers of public charities.90 

Despite these difficulties, it remains the role of the Attorney General to make sure any 

proposed changes to charitable trusts are made according to principles of law, if it all.91 

Although the Attorney General has discretion in the exercise of her investigatory and 

prosecutorial roles, once she is a named party in a petition for deviation, she cannot decline to 

exercise her statutory duty to protect the public interest. In In re Barnes Foundation, one recent 

high profile case, the court criticized the Attorney General for not discharging his duty to probe, 

challenge, and question every aspect of the proposed trust modification.92 In declining to 

demand information about alternatives to the proposed modification, "the Attorney General 

prevented the court from seeing a balanced, objective presentation of the situation, and [his 

actions] constituted an abdication of that office's responsibility.',93 The court observed that the 

Attorney General's failure to discharge his duties left it up to the court to "raise questions 

relating to the finances of the proposed move and the plan's financial viability.,,94 The court 

noted that the examination of alternatives was more properly the function of the Attorney 

General. 

As in the Barnes case, there is a danger that without the active participation of the 

Attorney General, the proposed modification of the Grammar School Trust will not receive 

adequate attention and analysis. The expertise and impartiality of the Attomey General are 

fundamentally required in this case. The parties to the Probate Court petition for deviation are so 

immersed in interpersonal conflicts, small town politics, complex relationships, and concerns 

about personal liability that neither can be said to be looking out exclusively for the interests of 

the beneficiaries. Nor is either party concerned about honoring the intent of the donor. It is the 

duty of the Attorney General, as an impartial and educated observer familiar with the principles 

of trust law, to protect the specific intent of the donor, where doing so will not substantially 

frustrate the donor's charitable purpose. In this case, the Attorney General must step in to 

90 Evelyn Brody, Whose Public? Parochialism and Paternalism in Stale Charity Law En/orcemenf, 79 IND. LJ. 
937,975 (2004) (noting the many reasons Attorneys General may have for not enforcing the law, including 
~rosecutorial discretion, budget allocation, and political reasons). 

I Burke, supra note 87, at n. 78 and accompanying text. 
"In re Barnes Found., No. 58788, 2004 WL 1960204, at *10 CPa. ct. Com. PI. Jan. 29,2004). 
" ld 
.. Id 
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protect the donor, and the ultimate beneficiaries, from a short-sited deviation whose primary 

purpose would be to reduce the personal liability of the trustees. 

There is a need for the Attorney General to review the proposed land sale, not only to see 

whether it is justified under principles of administrative deviation, but also to see whether it is in 

the long-term best interest of the beneficiaries. It is a frightening proposition that the Little Neck 

tenants, whose interests by law have no place in the analysis of the trust reformation, could 

produce an all-or-nothing deal, whereby the beneficiaries are forced to accept a price well below 

market value for their real estate or else face unending litigation and the ultimate drain of trust 

resources. Facing budget shortfalls, political pressures, and litigation costs, it is nearly 

impossible for the current School Committee to adequately represent the long-term interests of 

the present and future beneficiaries. That the School Committee has been named a party in the 

suit does not justifY the Attorney General abdicating its statutorily mandated oversight role. 

Given the egregious record of the existing trustees and the mUltiple breaches of fiduciary 

duty which they have committed, the Attorney General should step in to support the School 

Committee's counter claim petition to make the trustees publicly accountable. Although the 

Attorney General has declined to exercise her investigatory or prosecutoriill functions with 

respect to the behavior of the trustees, despite being alerted to their actions, she now has the 

opportunity to assist the trust in moving forward from an era of maladministration to one of 

renewed focus on the charitable purpose. She can still fulfill her statutory mandate to prevent 

breaches of trust in the administration of public charities.95 

Unfortunately, the Attorney General's public charities division has declined to actively 

participate in the resolution of this dispute. Though they are a named and necessary party in the 

litigation, they have indicated an intent to let the parties "work it out among themselves." Citing 

the complexity of the dispute and their sense that they have "nothing to add" to tbe resolution 

tbereof, tbey have declined their role as protector of public cbarities. The Attorney General's 

office does bave something to add: as the law makes the clear, tbe Attorney General "is 

responsible for ensuring tbat [a trust's] charitable funds are used in accordance with the donor's 

wishes.,,96 If tbe Attorney General declines this role, there will be no one left to protect those 

" o. L. c. 12, § 8. 
"Weaver v. Wood, 425 Mass. 270, 275 (1997) (emphasis added); see also o. L. c. 12, § 8. 
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wishes and to look out for the larger interests of the present and future class of beneficiaries, the 

schoolchildren oflpswich. 

V. CONCLUSION 

In 1614, Captain John Smith recorded one of the first written descriptions of what would 

come to be known as the town of Ipswich: " ... there are many sands at the entrance of the 

flarbour ... Here are many rising hills ... ,,97 One of those rising hills at the entrance to the harbor 

is the seaside drumlin of Little Neck. Situated on a peninsula at the mouth of the Ipswich River, 

this twenty-seven acre estate overlooks the salt marshes of Ipswich, Castle Hill, Crane Beach, 

Plum Island, and the Atlantic Ocean beyond. Fortunately for the Town of Ipswich, William 

Payne, one of its earliest residents and strongest proponents of public education, had the 

foresight in 1660 to place the land of Little Neck in trust forever, to benefit the free education of 

the Ipswich schoolchildren, never to be sold. For the first century, the income generated from 

the lease of this and other land held by the Grammar School Trust fully funded the public 

schools of Ipswich. Even two centuries after the establishment of the trust, the land leases 

generated the majority of the funds necessary to sustain the public schools.98 

But now, three hundred and fifty years after the establishment of the unique and histodc 

Grammar School Trust, the Trust no longer makes any contributions to the schools of Ipswich. 

Embroiled in litigation due to mismanagement, the trustees seek the court's permission to deviate 

from the explicit terms of the Trust and to sell the land at Little Neck, the sale remaining asset of 

the Trust. Motivated by self-inflected personal liability and the desire to resolve the dispute with 

the tenant cottage owners, the trustees have proposed a sale which would exchange the land held 

in trust for a cash value well below market-rate. Yet under trust law, such considerations fall 

decidedly outside the scope of circumstances which would justify administrative deviation from 

the explicit terms of the trust. What they instead necessitate is an administrative deviation to 

bring accountability and transparency to the trustees. 

The fate of the venerable and historic trust is now in the hands of the Probate Court and 

the Attorney General. As overseer of public charities, the Attorney General has a statutory 

97 Town of Ipswich - History, http://www.town.ipswich .. ma.uslhistory.htm. 
" Abraham Hammatt, The Grammar School allpswich, 3 BARNARO'S AMER. 1. OF EDUC. (VOL. 9) 135·144 (1878). 
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mandate to protect the beneficiaries of public charities and to prevent breaches of trust in the 

administration thereof. In the complex and highly political case of the Grammar School Trust, 

the impartiality and expertise of the Attorney General are fundamentally required to secure a just 

resolution that protects both the trust and its beneficiaries, the schoolchildren of Ipswich. 
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TOWN OF IPSWICH 
IPSWICH, MASSACHUSETrS 01938 

The Ipswich Planning ~ 
Office of Planning and Development 
TownHaIJ 
Green Street 
Ipswich, Massachusetts 
01938 

The :&sex County County Probate and Family Court 
36 Fedel1ll Street 
Salem, Massachusetts 
01970 

To~eCourt, 

Janwuy 23, 2011 

We of the .Ipswich Planning Boald urge the Conrt not to approve the sale of the land known as 
Uttle Neck, in Ipswich, to the tenants of !bat land. There are too many questions to be answere<l 
about the effect such a transaction might have on the Town at large. 

We know of no proper public process through which the expected consequences of the proposed 
land sale have been examined. 

We 88SUme the proposed land sale plaCes no limit on the seasons of use bylbe owners of the 
houses. As the honses predominantly are not, and bave never been, occupied in the winter, a 
change which allows continuous occupation of the houses can be assumed, until otherwise 
proved, to be detrimental to our Town's naturnI resources, municipal services, infrastructure, 
fiscal condition. and to traffic and pedestrian safety. Uttle Neck is a densely populated area with 
extraordinarily limited and fmgile access. 

A restriction to seasonal usc of the UUle Neclt residences is, we presume, to be in the best 
intercats of the Town and would honor the original purpose of the Trnst. 

• 
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page 2 

Essential dQcumentalion of the little Neck land and fI1nICtureS should be made available to the 
PlanniogBamd and to other pertinent Town boards as well as to the citizens. These documents 
should include B registered slIIWY of the land whicb includes all structnres and shoreline, and 
shows lot Jines, if any. Also essential, at minimum: 
- The qoantity of vacsnt lots, capable of accepting a new house. should be shown. 
- Tbe roadways, indicating paved width as well as rights-of-way. if any, should be shown. 
- Publie pathways, if any, sbould he ahoWIL 
- Great Marsh Area of Critical Environmental Concern sbould he shown. 
- An inventory ahould he made of the natural resources of the subject lands hoth upland and 

tidal. 
- An inventory ahould he made of all non-resideDlial nscs currently existing. 
- Documentsdon of the current open space with any restrictions on its UBC, if any, should be 

sbown. Of particular concern Is the potential loss of public access to a large portion of Pavilion 
Beach. 

Before any agreement is made relating to a sale of the little Nee!:: land to its tenants, Ii public 
bearing process sbould be beld, with the Planning Board presiding or at least involved. 
The public bearing process should review the merit and terms of a proposed land sale against the 
lp$Wicb Zoning Bylaw, with specific reference to its stated purpose (Section I), and to Section XI 
(1) parts 1 through 6. 

Additionally. the pablicbearing process would need to ascertsin whether the aerms of any 
proposed little Neck land sale reconciles with both the Town Meeting accepted Community 
Development Plan, and the Town Cbsracter Statement 

To date, no public bearing process. no open citizens' forum of any advertised and substantive 
Idnd has ~ in which to debate thls monumental land use decision. Until a legitimate path 
to deciding the 'future of Little Neck can he established, wbere all implications can be presented 
and debated, nolll we have worl::ed with diligence to protect the Town's interests. no change 
should he made to the stalUB of the little Neck residences. 

On behalf of the Ipswich Planning Board I am, sincerely. 

?dI-1.~ 
Robert Lunt Wcalherall 
"4,cmber. Ipswicb Planning Board 

----'--'-- -'----'-' _._.- .-.. 
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REDACTED 

'From:' Pat McNally [mailto:lawtrick®yahoo.com) 
*Sent:* Wednesday, November 02, 2011 3:18 PM 
*To:* fincom@town.ipswich.ma.us; SCHOOL NEW; Board of Selectmen 
'Subject:. Fw: Feoffee Meeting 10-31-11 

Dear Collegues I 

FYI --- See below---the Chair of the Feoffees called a relatively short-notice meeting 
that none of the BOS members were able to attend. 
I'm fairly certain that the prevailing votes would have been the same. 

Sincerely, Pat 

patrick J. McNally 

Board of Selectmen 

978.356.4655 

----- Forwarded Message -----
.tFrom:'" "feoffeesl@aol.com" c::feoffeesl@aol.com> 
"'To:. a.mulholland2@gmail.com; padofoote@aol.com; foleyj07@comcast.net; 
ray.morleY@verizon.net; lawtrick®yahoo.com; olym52@comcast.net; csurpitski®Verizon.net 
·Sent:. Wednesday, November 2, 20119:56 AM 
'Subject:' Feoffee Meeting 10-31-11 

Present were Foote,Foley,Whiston,Mulholland, Atty Sheehan @ Peabody Law office 2 PM. 
Selectmen Feoffees abscent . 

Foley mOVed and Whiston seconded that ,~ Cc:-.i~,i1:,t:5e on Litigation be established and that 
all decisions be made by life members as reg-a.:ca.s the pendi.ng court case. all in favor ~ 
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Atty Sheehan reported as of today there is no money left in the account for legal 
fees.Eastern Bank has $125900. in the loan account which could be used through Dec 31, 
2011.After discussion Foley made motion that $124959.20 be drawn on the line of credit 
account at Eastern Bank to Maclean Holloway Doherty law firm. Mulholland seconded. all in 
favor. 

Atty Sheehan talked about depositions' and discovery issues.Gottlieb and Disalvo want to 
settle with School committee by offering more money., hoping to get a 4th vote from school 
committss. Question as to when are feoffees going away. Atty Sheehan states Feoffees will 
go away after a sale is approved and Feoffees are given a release. Atty talked about 
windfall of assessed value of 32 Mill$ divided by 167 would cost 24000$ ea to reach more 
on sale price. 

Atty Sheehan to notify Atty Allen of settlement of counterclaim in behalf of feoffees. 
After discussion on reconstituion of feoffees, Mulholland moved that Feoffees step aside 
upon sale settlement of LN by agreement .. Whiston seconded.Foley,Whiston,Mulholland voted 
in favor. 
Foote voted no. 

After a discussion on hiring expert witness for court case Foley moved to engage Charles 
River Assoc as expert witness on terms of agreement dtd 10-27-11. seconded by Mulholland. 
all in favor. 

After discussion with Atty, Foley moved to place $1000 in Eastern Bank savings to 
establish a deposit relationship. Seconded by Whiston. All in favor. 

Foote brought up the residents who for hardship reasons request to stay the winter on LN. 
Foote made motion, Mulholland seconded, all in favor.Costs to tenants would be $1100 to 
$1800 ea. 

Foley and Foote discussed why taxes could not be direct billed to tenants. Currently 
Feoffees are losing money onhaving tax money and bills processed by feoffees. Atty 
Sheehan researched abd found staatute 
C59 Sec 2B which allows town to direct bill tenats. 
Foely made motion that Atty Sheehan craft a letter to town assessor to tax 167 owners 
directly. sconded by Mulholland. all in favor. 

1739 hrs Mulholland motioned to adjourn, seconded by Foley. all in favor. 
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RE: Feofl.bos 

Subject: RE: Feotrces 
From: "Jefli-oy B. Loeb" <lLoeb@richmaylaw.oom> 
Dale: Tue, 15 Nov201l13:42:46 .0500 
To: "'lJougIas J. DeAngclis~ <ddeao@finlsblynx.com> 

Thanb. 

rherQ vont be any $ottlemantB that involve sale in any ~espect. 

JQtt 

Jeff:r;ey B. Loeb 
Rich Hay, a Professional Co~oration 
116 ~ed.ral street 
Boaton, HA 0211D-2223 
T - (617) 556-3871 
F - (Sf7) 391-5171 
email: 11oRb@richmaylaw.com 
w&b3ite; ~.ricbmdylaw.com 

Thia e~il messages and any attachmQnts are confidantial and ~y be privileged. If you are not the intended 
recipient, please notify U$ immediately -- by replylng to 'this mes::IIaqe or by sending an a-ma1l to 
pOBtma8ter@ric~ylaw.cOS -- ftnd dastxoy all copios of this ~~$aqe and any attac~nt8. Thank you, 

IRS CIRC~ 230 NotICE 

1n compliance with IRS X'equirmnents, we infon you tbat tmy O.B. tax advice contained in this comwuni,cation and any 
4ttachmsnts ia not intended or written to be used, and cannot be used. for the ~o8e of avoiding tax penalties or 
in connection with marketing or promoti0n31 materials. 

lof2 

? PleAse consider the environmant before printing this a-mail 

---~-Orig1nal MeGBag6-----
From: Douq1as J. DeAngelia [mailto:ddean@t:inishlvru:.cCQU.} 
Sent: ~uesday. Nov~Br 15, 2011 1:41 PM 
To: Jeffrey B. LoRb 
Subject: Re: Feoffees 

Jett-

After turther discussion, ~ bave decided to err on the side of caution 
and not do anything that could have any negative impact on the ProbOllte 
Court. case. In $0 doing, . ve are also trusting your jUdgma:nt that there 
ill no IIcttlement 8g'ree4'lellt that the current makeup up the school 
comm1ttQQ woUld accept if it came in advance of fixing the qove~nce of 
the Feoffeea. This includes a settl~nt agr~nt_which is coincident 
with figing the governance, since auch an agreement would not a~lov any 
public discourse on the tQrm5 of the aettl«ment agrev=ent. 

Thanks .for yoU% efforts. 

-doUg 

Jeffrey B. Loeb wrote: 
Doug~ 

It you are 90in9 to ask us to vote in citizen queries (which 
ve generally don't do) cOUld you get ~ the language today 80 I can run 
it by ow: Atty in a.dvance. 

nanks. 

Jeff 

Jeffrey B. Loeb 

Rich xay, a P~ote~~ional Corporation 

176 PBdoral street 

Boaton~ KA Q2110-2223 

7 - (617) 556-3871 
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RE: Feoffoes 

F - (611) 391-5171 

email: iloeb@richmaylaw.com~!jloeb@rlchmaylaw.com> 

vebsite: www.richmaylav.com <http://wwv~rlchmaylaw.com/> 

Thi~ e-mail messages and any attaChments are confidential and may be 
priv.11eged. It' you llre not the intended recipient,. please notify us 
~diatoly -- by roplyin~ to this message or by sending an a-mail to 
aestmaster9riChmaylav.com <mailto:postmaster9xichmaylav.com> -- and 

stray aU copies of this ~1u!IAge and. any attachments. 'l'h.ank you. 

IRS CIRCULAR 230 NOTICE 

In cOD'Ipliance with IRS xeqUirements, 'W'e inform you that any 0.5. tax: 
advice contained in this commUnication and any attachments i$ not 
intended or written to be ulS-ed, and cannot be lUJed, for the purpose of 
avoiding tax penaltie5 or in connection with marketing or promotional 
materials. 

P Please consider the environment before printing this e~il 

-------,------._------------------------Douglas J. DeAngeli~ Lynx SYDtem Davelop~rBT Inc. 
ddean@finiahlynx,com 179 Ward Rill Avenue 

'978 556-9780 978 556-9781 fax HaVerhill, MA Ole35 
SOO-gag-LYNX http!llwvw.fin~&hlynx.com 

2of1, 1212012011 R:40 AM 
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COMMONWEALTH OF MASSACHUSETIS 
THE TRIAL COURT 

PROI;lATE AND fAMILY CQtJRTDEPARTMENT 

ESSEX,ss ; Docket No, ES09E()094qC 

) 
ALEXANDER B.C, MJJLHQtLAND, JR., . ) 
PETER FOOTE, DONALD WBI$TON, JAMES ) 
FOLEY, ELIZABETH KlLCOY$, PATRICK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees pf the Grammar School .in the Town ) 
ofIpswich, ) 

Pfafntifft, 
v, 

ATfORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETIS, 
IPSWICH SCHOOL CONlMlITEE, and 
RICHARD KORB, as he is SuperlJ1teJ1dent of 
Schools iJ1 the Town ofIpswich, 

Defendants, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

.) 

--------------------------) 
AFFIDA VlT()F CLAR.K 21EGLER 

IN SUPPORT OF MOTION TO INTERVENE 

I, Clark Ziegler, state the fbllowing on my 0"Wll pernoJ1al knOWledge or information and beHef 

I. I reside at 1 0 Woods Lane, Ipswich, Massachusetts. 

2. I have a daughter who iSiaJunior atlpswich High School. My two older anns 

were alan educated in the Ipswich schools - one graduated from Ipswich High School and the 

other attended the Winthrop School and then graduated from Landmark. 

3. I and others have moved to intervene in this action because of our alarm over the 

recent decision by the School Committee to abandon its position with. respect t6 the Feoffees and 

the William Payne Trust. We had been relying on the School Committee to vigorously litigate 

theissues of whether deyiatiiln from the Trust is pennissible and whether the Feoffees should be 
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removed for their mismanagement of the Trust and replaced by town-appoin~ed1rusteeswith 

public accoul\tablJio/. 

4. It was Mt until the School Committee'sexecutlve session vote Oll December 17, 

2011,!')tld the lUinoiJncement qfthe proposed settkimentwith the Feoffees on December 20, 

2011, that we realized we cOuld no longer rely on the School Committee to vigorously litigattl 

these issues and were forced to immediately intervene to protect the interests of our children, the 

true beneficiaries of the Trust. 

5. I first became directly involvedwith the Feoffees in early 2010, whenI was asked 

as one of three real estatf?financing experts to be part of an ad hoc committee to advise the 

School Committee on the feasibility of the proposed conversion of Little Neek to a condoJl1inium 

and sale oftha land. by the Feoffees to the current tenants. As a fifteen-year member of the 

Ipswich Finance Committee, including three years as chairman, I had long been aware that the 

Feoffees were nota reliablesollrceoffunding for the Ipswich Public Schools, that ~n 

investigation of the FeQff~es had been launched by a vote of TQwn Meeting in 200 1, and that 

serious mismanagement of the Trust had been identified.1Ti the Town's investigation. 

6. As of2001, the Attomey GeneqU was also aware of the Feoffees' 

mismanagement of the Trust aTidthe likely need tQ remove them. Attached as Exhibit A isa 

copy ofa letter dated. December 17, 200 I, from Deirdre Rosenberg, Assistant Attorney General 

in the Divi$ion of Public Charities, where she wrote that "the Attoroey General has not decided 

whether the current Feoffees can continue to serve as trustees ofUttle Neck. However, I 

strongly suspect that the answer will be in the negative." 

7. In the course of live-months' work on the ad hoc committee delegated by the 

School Committee, I saw no indication that the Feoffees had any understanding of the cPstsimd 

-2-
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benefits of a sale to the tenants orhad done lIily analysis to show why a sate was neceS$l.\ry orin 

the best interest of the beneficiaries. I am: not aware of any analysis supporting the necessity of a 

sale having been presented to the School Committee or to .the Court. 

8. . When it became clear to me that the Feoffees were violating the Trust and. failing 

to fulfill th.eit fiduciary respollBibilities, Tworked with other concemed Ipswich citizens to draft 

legislation to amend Chapter 5 of the Acts of 1765, the legal authority under which the current 

Feoffees serve as trustees, to replace the Feoffees with a publiely-appointed board of trustees. 

This legislation was presented to the 201 1 Annual Ipswich Town Meeting on a citizens' petition, 

was approved by Town Meeting with urianimous support from the School Committee, Board of 

Selectmen and Finance Committee, and was ratified by a nine-to-one vote in a non-binding town 

referendum. 

9. This citize!ls' effort to address abuses of the Trust is described in my testimony, 

and the testimony of Citizen leader and School Comniittee member Rachel Roesler, that was 
• 

presented at apublic hearing before the Massachusetts Legislature's Joint Committee on 

Municipalities and Regional Government on October 18, 2011. 

10. Specifically, I testified as follows at the pubic heari.ng: 

My name is Clark Ziegler and I have lived in Ipswich for nearly 30 years. 
My wife and 1 have raised three kids educated in Jpswich Public Schools; 
two now in college and one at high school. 

Until. last year I paid little attention to the Feoffees. As one of a few real 
estate and finance experts, I was asked by the School Committee to review 
the viability of the proposed sale of the land at Little Neck to the tena!lts. 

When I got involved.l was shocked and. appalled at the. way theFeoffees 
conductilieir busineSS. There were none of the normal checks and 
balances associated with a nonprofit or a charit!lble trust. Meetings were 
held in secret, records were not kept. The three Selectmen who serve as 
Feoffees to provide public ovetSight were systematically excluded front all 
major decisions. There was no analysis whatsoever' to support. the 
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Feoffees' Petition to Probate Court to sell the land at Little Neck and 
violate the expIicitt<::rm~of their'trust 

This past sprio.g,a. ;,'ClU'afier I first got inyolved, we w~re IJtitIin gr,idtock, 
withno moneytloWlrlgto tlic;l Ipswich scbo?ls. The legalf~esa.rc;ljl1ready 
well QV!)! a!lli1ll6n dollars with no end in. sight. Every d(jlIarthe Peoffees 
pay their attorney to defeodtheircurrent!1r:a~tices - which in tum forces 
the School Commi!tt)e, rospeod anotherdoHaru> defend thililiteresis of the 
community -', is motley that is perruanently wasted and cannot be used ro 
save academic programs or prevent teacher layoffs. 

I am one of many citizens wh? has simply had enough. Earlier this year r 
got together with oth,er parents and ~ayers who feel the same way. Part 
of that effort was focvsed on interVening in court, and yoti, will hear in a 
minute about hundreds of families wbo made their voices heard through II 

brief filed fnProbate Court. My role was ro draft a citizens' petition that 
put this leg\shltionback before Town Meeting and I!itimat.e!y before you 
roday as a home rtile petitio~ from the. TownofJpswi.ch. 1. also wor.ked 
with that citizens group to .draft a referendum question that we 
successfully petitioned the Selectmen to include in this spring's tewn~wide 
election. 

The decision your committee makes ab9ut Senate 1927 is about respect 
for the democratic. process. The legislation b!l$ beeJloverwbelmingly 
sliPported by votes at the Ipswich Town Meeting,both in2Q09 and again 
this year. It was supported by the votetsin a town"wideelection by a vote 
of nine to one. It is unanimously supported by .the town's Selectmen, 
School Committee and.Finanee Committee. 

Yes, tbere is some opposition to the bill, but that opposition is based on 
self.interest, not on the public interest FQr the Feoffees to say that they 
will relinquish control after the land at Little Neck is so1d - which 
explicitly violates the trust under which the Feoffees were established - is 
like saying we're bappyro restore public accountability but only after it's 
teo late ro make any difference. 

I urge your committee to respect the will of the town's voters and elected 
officials and approve S. 1927 without delay. 

II. Ms. Roesler similarly testified as follows atthe pubic hearing before the Joint 

Committee on Municipalities and Regional Government: 

My name is Rachel Roesler and I'm an Ipswich School Committee 
member and th.e mother of three children in the Ipswich publ.ic schools. 

4· 
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Year after year at ,Town Meedng I Ii&ten to people vent their ftUstrllttons 
over the poor management of this. Trust. Solutions arepffered, vol<:s, are 
taken, promIses are made. Nothing changes. The disputes grow while the 
money forlhe seh901s dwindles •. Enollsh .is enough. We're here because 
it's tirne fOr change~ 

Last year I heard, the Feoffees were having a meeting soItried to att~nd 
alotlgwitha few other parents. Vfe naivelythougbt ~atifreasonable 
people could sit doWn and talk, perhaps solutions c()uId be found. Instead 
we Were told by Mr. Sheehan that we., as parents of Ipswich school 
children, have no right to question tbe actions of the Feoffees. We were 
made to leave. . 

The Feoffees are required to hold a public meeting once a year but .until 
this year 1 was never IIbJe to fmd out when or where it was held, I don'! 
even kn()W if they were held because minutes, if they're taken, aren't 
made public. This March, after intense public. pressure, a meeting was 
posted and held so the Fe()ffeIls could re-elect the positions ofChairm1ll1, 
Vice Chait, Treasurer, and so forth- fiVe positions in total. This is what 
happened. A lifetime Feoffee would nominate a fellow lifetime Fe()ffee 
for a position and then a Selectman Feoffee would nominate a fellow 
SeleClmall Feoffeethen~ vote \yould be taken. Not surprisingly, the 
lifetime Feoffee . would win. the vole bya 4-t0-3. count. . Became th\)re are 
four lifetime Feoffees alld five positions, one lifetime Feoffee serves in 
two . positions. . The Selectman Feoffees ate shut . out '. each time and 
prevented from serving in !lilY meallingful way. • 

Watching this si)am 4lke place, ~ cduldn't help but think that 1 was 
watching something akin to II re"shufiling of chairs 0)). the de!)k of the 
Titanic. The ship is going down fast but we're powerleSs' to do anything 
about it. 

I decided to. run fur a position on the School Conunittee to try and effect 
change. 1 also joined with other parents and citizens to start a citiz.en$' 
action committe.e. In jus! one month the citizens' group was 750 members 
strong and it's growitlg dally. Many of the members are here today 
because we are asking for your help. 

We know that when it comes to the :>trugg1es of properly funding schools, 
Ipswich is no different ttOl)1 your towa. . What does make Ipswich 
different is tbat our founding fathers did a. btil1ilillt and. generous thing by 
establisbing a land trust(o benefit the schools,in perpetuitY •. Their one 
mistake was puttingtbe trust into the handsofa body ()f~ople who aren't 
accountable to anyone but themselves. 

My son Nicholas started Kindergarten in 2006. He's a 5th grader now. In 
all the time he's been an Ipswich student, he has never experienced tbe 
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beil~fifof t\lis t(!lst.Not ilAl\SI~ penny has gone to thi!sch6!lls in alL the 
tiirtehe's!J¢¢n it $til(lent M6ney meant for kids is in~tead gQing to 
lawyers, who handle the growing number of legal disputes that seem to 
follow the Feoffees. 

Little Neck is a gem to all who live tliere but it's nothing to the Ipswich 
school children. It's just a reminder of what could. have been had the 
Feoffees remembered their duty to the beneficiaries of the Trust they 
manage. 

The legislature attempted to create a more fair and accountable 
governance structure wben it voted. to add three Selectman as Feoffees. 
Unfortunately they a\1;) re.lidered powedess bylhei, minority status; We 
hope .that the Iegislatut1;) will act again but get it. right this time.. Yout 
support of this bill will ensure that the trust is managed with. the 
beneficiaries' best interest in . mind and will enhance the learning 
experience of thousands of children for generations to come. 

12. In my role as a former chairman ~nd member of the Ipswich Finance Committee, 

and as a member of the Town's Growth Management Steering Committee, I have detailed. 

knowledge of municipal finances and the ways in which land-use decisions impact fundin¥ for 

public schools. Given the constraints of the Proposition 216 levy limit, the proposed sale of lots 

at Little Neck below their current as.sessed value would ahuost certainly result in a shift of 

property-tax burden from Little Neck homeowners to other taxpayers in Ipswich. A sale below 

assessed values would mean that total property-tax contributions to the Ipswich Public Schools 

from the property at Little Neck would be reduced from current levels, which directly violates 

tbe purpose of the Trust. 

13. By holding Little Neck in trust the Feoff'ees now restrict land uses in ways that 

maximize support for public schools (e.g., the longstanding practice of limiting most cottage 

leases to seasonal occupancy has minimized the number of public school students from Little 

Neck and the asSociated cost-burden on the schools). From my service in town government I am 

aware that eaCh new year-round dwelling at Little Neck would not produce sufficient revenue-

at the town's current property tax limit and after taking into acconnt the Commonwealtb' s 
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Chapter 10educaiion aid fol'inulli -':tosupport the co.stofa singleadditionall)hildinthelpsWich 

Public Schools. 

14. Under the proposed 5<\le each cottage o.wner would be:free to' convert his or her 

cottage to. year-ro.und o.ccupancy . Each additlo.nal public scho.o.lstudent resulting from that . 

change in allo.wable use would cause a net lo.SS to. the scho.o.lbudgetand would thUll directly 

harm the beneficiaries Of the Trust. While I generally belieyeth\ltcommunities sho.uldmake 

land"use decisious irrespective o.f Whether they increase students and scho.ol costs, this situatio.n 

is entirely different because the Feoffees have a fiduciary duty to make decisio.nsthat benefit the 

public schoo.ls. 

15. It is commo.nplace in Massachusetts for public and nonprofit propertY owners to. 

allow residential use of their property while retaining permanent ownership of the land. This 

structure allows o.wners with a public or charitable purpose to mainmin flexibility as 

circumstanCl\s change over time While continuing to. benefit from long-term appreciation in 
... , 

value. In my capacity as Executive D~tor of the Mli$sacjlusetta lionsing Partnership, 1 have 

been directly involved injl(oviding long-term mortgage (mancing forat least30resiclential real 

estate projects o.n leased land. In that .capacity I have also heen involved in providing 30-year 

mortgage financing through Massachusetts ban,les for several developments whera individuals are 

able to purchase and improve homes o.n leased land, 

16. There is no. evidence that long-term 'ground leases ,at Little Neck are infeasil:fle. In 

fact, there is o.verwhelming contrsry evidence that this ownersbip and financing structure has 

been successful in many other Massachusetts cities and towns. Acco.rdingly, there is no faotu<\J 

justifiC<\tion for violating an express condition of William Payne's will by selling the land at 

Little Neck and foregoing future appreciatio.n in real estate value. 

-7-
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17. I do not believe tAe School Cotllnlittee is representing tAe beneficiaries' interest 

because tAe School Committee .has never shown tAnt tAe sale dfLi!!!e Neck - a fundamental 

violation orthe Trust under which the land is owned - would yield mQre benefitto current and 

future schoolchildren than leasing the land at market rents under more competent management. 

Even if a sale were somehow found to be more beneficialtlran leasing, I believe the School 

Committee has failed to represent the. beneficiaries' interest by agreeing to a sale of Little Neck 

at well below its market value. The .report oftAe lIPpraiser retained by the Ipswich Finance 

Committee is already part of the record in this matter and incorporated herein. 

18. Moreover, that the School Committee would give general releases to the Feoffees 

as part of the agreement to seU Little Neck is inconceivable to me. Given the well-documented 

mismanagement of the Trust, and the Court's waiver ofthe statute of limitations on such claims, 

there is no reason why the School Committee'S agreement to a general release of claims against 

the Feoffees is in the best interest of the beneficiaries. 

Signed under the pains and penalties ofpeljury this3reJ> day of January, 2012. 

Clark Ziegler 

-8-
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THE COMMONWEALTH OF MASSACHUSETTS 

OFFlCE OF THEA HORNEY GENERAL 

TOM REILLY 
A TIORNEY (iSNERAL 

Ed Traverso 
38 East Street 
Ipswich, MA 01938 

ONE ASHBURTON PlAce 
BOSTON, MASSACHUSEITS 02108"1598 

December 17, 200) 

RE: Feoffees oflp.swich 

Dear Mr. T reverso: 

This letter is i~ answer io yours of pecember ) 2, 200 I , 
, 

The Feoffees are tntste"sc.f a trust whose purposes are wh<,llv char.itable. 
hold the land known as henefitof Ihe Ipswi(:h s()noIJls, 

never been registered on 

(617) 721-<200 
·;wr~.agQ.stru:c-.ma.us 

their attorney, Donald Greenough, about the registration rutd fiUng tequiremeh.!S discussed above, 
A copy of my letter is enclosed. . 

~Ul>&\'!j.4e~tly;on.Al:'rH. 25>2~Ol,Lb~Pe?ffee.~s\lbtn~~~df o,rii$~~. for 1h~ y¢ars 19~7 
thriJligh2bq(j .. ··TI1~fornis~9(\,ruglii.Ud!t~~firiantiai~e.p(jz:ts v,;ere.h~~'prbvid¢d;, ... Oh Avrii 26, 
2001, Mr. Greenough arid i 81sc\!ssed the missing materiaJ; and he assured me that the Fe6f.t'ees 
did intend to provide the 990s and audited financial statemeniS. We again spoke about this 
matter on alleast JuLy 3, 2001, September 17,.2001, October 19, 2001, and, most recently. on 
December 10, 2001. In QUE mo.s! recent conversation, Mr, Greenough informed me that I would 
be receiving the required. filings within two weeks of the date of that phone calL 

I nyotifl.eti¢J'qfPe¢~!p~~r14, YQl! !\!sQ. ~iik~ .. \vp~l\1#~!Yt6)l!.cl,·?liaCP!:lfiict;ofinter<)~t. , .. 
'f6~;~}il#iipi()'ftittleN~1c t()simJltaneqtistY$er,v.e~.*re,Q:ffrie, .• t$~li~y~ that it would be.t!!~i: 
Ri>\)it~e;tlai;a4~ty of!oY;ilty tot)lilll:'s}\i9.~.SC~o6j$~~lii~9'Yl1per~9}1ai' irit¢feSt '"s. a' .. " 
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I hope this letter has been· helpful. Please let me know if you have further questions. 

Sincerely, 

Deirdre Rosimberg 
Assistant Atiormy Genenll 
Public Protection Bureau 
Division of Public Charities 

I 
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COMMQNWEALTIJ OF MASSACHUSETIS 
THE TRlAL COl)RT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX,ss Docbt No. ES09E0094QC 

) 
ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, ) 
JAMES FOLEY, ELlZABETIJ KILCOYNE, ) 
AATruCK ) 
J. MCNALLY, and INGruD MILES, as they .) 
are the Feoffees of the Grammar School in the ) 
Town of Ipswich, ) 

Plaintif.jS, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF . 
MASSACHUSETIS, IPSWICH SCHOOL 
COMMITTEE, and ruCHARD KORB, as he 
is SuperiIitendent of Schools in the Town of 
Ipswich, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT OF ROBERTWEATIIERALL, JR. 
IN SUPPORT OF MOTION TO INTERVENE 

I, Robert Weatherall, Jr., state the following on my own personal knowledge or 

infonnation and belief: 

1. I reside at 33 Labor-in-Vain Road, Ipswich, Massachusetts. 

Z. I have two children in the Ipswich Public Schools, one at the Winthrop School 

and one in the Middle School. I myself attended the Ipswich Public Schools. 
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3. I am the senior memb~r of the fpswich PlanningJ3oard, with thiij:ee~ years of 

service, and 1 \\'115 the chair of the Ipswich Growth Management Steering Committee. 

4. On January 23, 2011, on behalfofthe Ipswich Planning Board, I wrote It letter to 

the Court outlining the reasons why we were opposed to the Feoffees' sale of Little Neck 

at that time and reml.\in so today. A copy of that letter is attach\ld as Exhibit A 

5. In short, no decision regarding Little Neck should be made before the 

consequences of such a sale are fully considered.as part of a. public hearing process. 

Specifically, the consequence of adding Inmdreds of year-round residences could have a 

devastating impact on the Town and our schools, and must be studied. 

6. I am moving to intervene because the School Committee has unexpectedly agreed 

to the Feoffees' sale of Little Neck without conducting such a study or even eliciting the 

input qf the Ipswich Planning Board. Their decision is extremely short-sighted and could 

burden - mther than benefit - the Ipswich Public Schools in the near-terril and the long-

tenn. 

Signed under the pains and penalties of petjury thisL day of January, 2012. 

-
Robert WeatheralJ, Jr. 

-2-
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Tbelpswich Planning Board 
Office of Planning and Development 
Town l':Iall 
Green Street 
Ipswicb, Massachusetts 
01938 

The Essex County County Probate and Family Court 
36 Federal Slreet 
Salem, Massachusetts 
01970 

To the Court, 
January 23, 2011 

We of the Ipswich Planning Boa.ro urge tlie Court nol to approve the sale {)f(lielal!dlmoW!;I3S 
LittleNeck, in Ipswich, to the tenants of that lana. Tberearejoo manyqueiiijtmsto beM~wered 
atiout:tbeeffect such II transaction mighthavc on the ToWulit.large. . . 

Wel<now (If nop,rtlperpullUc process through wmch the· exp¢cted cC.l/lsequences of thepioppsed 
land sale bitve beellexamined. 

We assume the proposed land sale places no limit on the seasons of use by theown¢J:S of the 
houses. As the houses predominantly are no!, and have never been, occupied in the winter, a 
change which allows continuous occupation of the houses call be ~umed, until otherwi$1) 
proved, to be detrimental to our Town's naturill ~rces. muniCipal services, infrastmcmre, 
fiscal condition, and to traffic and pedestrian safety. Little Neck is II densely pppulllted Iliea with 
eXtraordinarily Hmited and fragile acces~. 

A restriction to seasonal lise of the Little Neck re$,id~nces is, we presnme, to he in tbll best 
interests of the Town and wouldilonor the original purpose of the Trust 

~------------------------.---------------
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OJj~vai:l'~(lQ!S;~,~~~~.~.~:f::~~~::;:l\II"" lUlU'''', should be shown. 
rig]il!},col'~'Wa:y, ifl\IlY, sumlIn be shown. 

("''';,l;..·1 Etrvi!XlIIITlimlal ConcemsU;j'ula bi}sboWJl. 
- All iliv~ntol)' should be made {If the natural resources of t~sllbject lands both upland and 

tidal, 
- An inv~nlol)' should be made orall iiOlHesidentiai uses currently exi.sting. 
- DoCurn.entation of the current open space witbally restrictions ollits use, jf allY. shm!l.d be 

showli. Of partiCUlar concern is the potentlalloss of public access to a large portion OfPllvUidn 
Beach. 

B~fpJ1!lUJyagreeroentjs made relaling loasal~ ol'tbeLittle Neck landtoitstem!!lts~ a public 
he~iillg process should be beld, with the !>t~l)ning Boan} pl"esidillg or at leastJnvol ved. 
TIi~':eu~II~~~l4lgprooess sb6uldl"evieWthement .ao<l tenns ora proPllsed land saJellgail1st the 
IJl!liti~jl~ii\g Bylaw, with specific reference to. its statedpurpose($6ctiont), and loSectidnXI 
(J) rMtsJ througb 6. 

A:d~iiionilny; th~pilblie bearil)~pf()Ce~$~&UI~)If7dt9a~ce!1ain~1te.tl)erthetermsofaqy 
pr~¢d:LittleN¢kland sl!1e rel;(illciles.With bilth the Town Meeting accepted Community 
Development J>iiID. lUJd the Town CharacierStatement. 

To date, no public hearing process, no opencjtjzei\~'forum of any advertised and substantive 
kin4~~s occurredin whiph.to debate this monllmMtaUand use.deciiion. Vntil a legitimate path 
to depicii.1l8 the future of LittleNeck: Cl1nile established, where alUmpliclitions Call be pr¢Seiited 
andde!1ated, until we have worked with diIlgenpe toprotecl the Town's interests, no change 
slioultl ilemade to tlie status of the Little Neck residences. 

Members, Ipswicb Planning Board 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss Docket No. ES09E0094QC 

ALEXANDER B.C. MULHOLLAND,JR., 
PETER FOOTE, DONALD WHISTON, JAMES 
FOLEY, ELIZABETH KILCOYNE, PATRICK J. 
MCNALL Y, and INGRID MILES, as they are the 
Feoffees of the Grammar School in the Town of 
Ipswich, 

vs. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, AND 
RICHARD KORB, as he is Superintendent of 
Schools in the Town oflpswich. 

AFFIDA VIT OF SUSAN BRENGLE 

I, Susan Brengle, being duly sworn depose and say as follows: 

1. I reside at 7 Cogswell Street, Ipswich, Massachusetts. 

2. I am one of the interveners in this action and I submit this affidavit in 

support of the motion to intervene. This affidavit is based on my personal knowledge, or 

information and belief. 

3. I have three children who are (or have been) beneficiaries of the William 

Paine Trust (the "Trust"): a freshman in college who has been through the Ipswich 

School system; a tenth grader at the Ipswich High School; and a seventh grader at the 

Ipswich Middle School. 
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4. Over the past 13 years I have been active in the Ipswich public schools, 

committing hundreds of hours to the system, ranging from classroom volunteer, to Co­

Chair of the successful "Tum the Tide" Proposition 2 112 override initiative in 2008, to 

current Board Member of the Ipswich Education Foundation. I attend School Committee 

and other town meetings as I am able and, over the years, served on various 

subcommittees relative to the schools and town. I am regularly approached by members 

of Our community, including members of various town and school committees to 

consider running for School Committee and Board of Selectman and have been asked to 

consider joining the Finance Committee at various times. 

5. My diverse involvement in the schools, and in the override effort 

specifically, has given me a deep understanding of the financial pressures our schools 

face, due in part, I believe to the mismanagement of the Trust by the Feoffees. In fact, an 

important part of the override campaign was to communicate to voters that passage of the 

override was only one of the tools to increase school funding and that two other ongoing 

initiatives were resolution of the Feoffees situation and continued efforts to address 

inequities in the state's Chapter 70 funding formula. 

6. Since the beginning of this litigation and until December 17,2011, as a 

parent of the beneficiaries of the William Paine Trust, I relied on the School Committee 

to protect the interests of my children, the beneficiaries, and to ensure that the intention 

of William Paine to benefit the Ipswich School children be realized. 

2 
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7. Specifically, I relied on the School Committee to uphold the intention of 

William Paine that the land at Little Neck remain for the benefit of the school children of 

Ipswich "forever ... and therefore the sayd land not to be sould nor wasted."J 

8 Given the clarity of this intention of Paine, I believed that the School 

Committee would enforce these terms as written, and I was assured by the actions and 

statements made publically by the School Committee that it was doing this. 

9. First, the School Committee filed an answer and counterclaim and 

participated in this lawsuit for the purpose of enforcing the Trust. The School Committee 

requested and received substantial taxpayer funds to do so. 

10. Second, the School Committee, publicly, in their open meetings, at Town 

Meeting and in the press, consistently informed the beneficiary parents and community at 

large thadt was opposed to a sale and that it would vigorously pursue that position in the 

litigation. For example, attached as Exhibit A is an article published in the Ipswich 

Chronicle on October, 2010 reporting on the Ipswich School Committee's nearly 

unanimous vote (with one abstaining) against the sale of Little Neck. Attached as Exhibit 

B is the vote taken by the School Committee (as reported in the Chronicle) on October 

21,2010 to oppose the sale of Little Neck. 

11. As a parent of beneficiaries of the Trust, I believe I have an interest in this 

litigation that is separate and distinct from other members of the community, generally, 

and I believe that interest has been abandoned by the School Committee in the December, 

2011 Agreement for Judgment. 

I October 2,1660 will of William Paine, Suffolk Reg. of Probate, 1:346. 

3 
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12. According to U.S. Census Bureau, only 17% of the voting age population 

in Ipswich are parents or guardians of school age children2 

13. . As a member of this minority, I do not believe that the School Committee, 

in agreeing to a sale of Little Neck, is representing my interests, or the interests of my 

children, the ultimate beneficiaries of the Trust or the interest of William Paine who 

specifically instructed in his will that the land not be sold. 

14. To my knowledge, there is no practical, economic or legal reason for the 

land that has been held in trust for 350 years to be sold in 2012. 

Signed under the pains and penalties of perjury this ~ day of January, 2012. 

k~L 
Susan Brengle 

2 I arrived at this figure by consulting the U.S. Census Bureau website. I calculated the 
number of households in Ipswich with children between the ages of 6 and 18 (964) and 
the number of parents or guardians in those households (1,671) and compared that figure 
to the total Ipswich residents of voting age (10,007). 

4 
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~~: .... ~8.:*~otf~i~ .. ~:~i$nif)s~~f$lJ.g~\t:: <:,:,: 
ij~:-I - .', '. . "~"·'.0-~;"h~"'~"~.' .",' ''''''~':~'.'' ,:~.;,~:r' .. ,'" <t, •• ~'(, • ." • 

~~:: miUi(I(Olittte, Necli sale 
l~ .. .. " ' 

!NiiJane:'o,OOJey 
~'~~ionJol!l c9rre,8pOnda'nt 

",: The Ipswich School Com­
i,iilitibe'voted fa bpp'Cise' the 
~~#9!I:,h{iiiipn, sai;, of Little 
~\f~~ .~~?~p~9.~ed::W.~ li~le­
r-W~l?~·:~~.efJUe~t: ~e~eHeri.Ht?~· 
\1l~Qlf~,anil,L~tljeNeck Ten­
!iinti Legal':A:ctl<in Con'ln,ittcc 
~atAti h1eetl,ng 'It.iul:~day iught. 
;',<:19.1.21:': . 
i'~::' rM,SC9Pol. 9~~tt~e yo~e 
;~~':1!~'I"lYith Se,!!! Gre¥> 
,.ru;stiliniug, ,'," - , ' 
:'~l~.he:toinmiftee took,the 
~Y9t~·yath the'~veat that it WllS 
m:.~s,ed ... l)n .its..·currenl knowl~ 
eQge:nn~·lnfonnntion. , 
:t~~l . .t~ink.:jt js imp.o~sib]e: to 
~ak.~a decisiori without the 
:''fiiii~illfonnatiQD:' said Gresh 
iilibi'ght of' tho'fact,that the 
~Sbb(ioJ Committee expects' to. 
;.":o~:( " . 

receive JIs apprruSat on the Lit~ agreem~~t.. 3TI:l~( PPfl:i~9.~iv~ ~,h~r,tKa~~'s' 
tle Neck land by mid or late nIt is. no sU'r:P.r1se. and not versus",ctillecLrent from; cot~ 
next we~1c' . tro9bieSPnle: Thoy have stated tag§~c{\vh'e;s:for use. 'bi toe 

'An ~pprai8ai thB,Fhia~ce t¥~.j.Q :ili~<p'a~~J in, th~, co1t~ 1~:d;:f.ip.~~:te:gei~e4,at~·,suP~· 
Con'iQiiitee cOmni.i.spioned dpCUmenwaptlby'pnorYqteip. .. pl?~~U9.go:·fi) t9-e',oen~olPiY' , 
ii~\~i'~:tJiai 'Jruid at $4:i:5n;ill: , ~)1~l'O:rt o~$f ~i~;5 ,Jl.lW\l?n , ,':~f\1Mjs'iiichPll~nd'S~~)1' ' 
ijqa, .. ,:,',:' " " " .. "q¢'~l,:;(~jRPl!~~,d, b,efore"th~ ,,,: ' .. rn~'!ip1fo~l',C0!"!lll,~O!i:has, ' 
"'1 tlilnkth~,'lc1iopl CoiIi;l)it; , '$,~Q:'l:' ;\Ri.11jo~ settlement ':1jle~,Sti;~;<iJip:osing1ll,e',sale of' 

~~.e:w~f~d :t~.go "lE-to Tow~ ·:~gr?~~~p-t) .. ~e!egelit '{Dt~ "i§ L1t~e '.~e~¥};~ p~q~~f~' cO.vr~ 
M~e~~g S.~y·~D·g t~yY wer~ ~v,IaJ.:and.nq gre;utrevel;;non .. ,wlirch n~~d~ :.to. npprove 

, rej'¥tiiig,f:h. settlement agrw,.' C!~~fl~ ,i,ilfluen?ed ~y the ,elian!!"" in the will tbr the Lit­
m~nt ll/ld, comfort ,the'Rulllic a~tjp~',TOWnJy,!eetjllg,ls going tleNe,ck,sale,ID'goforwardl 
tqa[.iiiex .~ere.~j9~~pg. tb~. to ~~~9n'Monday," saidl?iS-. 'Th~'fall Town Me~~g on, 
projJOs:jl,Pll$ep. on the cutr<5~( "a1y,Oe ' , , " ' M~nd.y, <;lc,t: '25, includ,,!, '0 

infQI'J4atiob,t.hey hadj" Snt~ . The·s~~tlement agr~Dlent wazraI?larticleontheFeoffees 
: R'ichaia"How~rd; FinCotn woUld alloy,;.,!he F.e.offees to 'll:iist :Agteement Voters will 

memb'ei' who atterided: .,' create 'a ,conaominiull' owned he nsked to':transfe,' $300;000 ' 
COMfouIid.ern' of the ten~I;sJ . by ·homeowtJers mterested in in fm;e'cash to Ii special legal 

~DUP.I Bill Gottlieb ~d Mark buying their lots as condo~ ac~~t to p'ay for legal, :r.eal 
DiSalvo, who were'not at the Illif¥uhiumts. ' estate·and.profession,aJ. se~\'ic~ . 
SchqoLCo!Dlllitlee me~ting, The' Feoffees Iiave filed a ' Cs r!l<i1f!red by the, Sclr091 
,ailjthey h'lrl,no:objeon?n to comp.\(lintm:prob.te court to' C?ll/li!itl\,>,;rclut<;dtotheF'eof­

ltJ,e vote taken ~y' the.. School . ~?!lliY' the-.centuries old ,trust f~.s '.~itig,a~?n and ,modific{l~ 
Cdinmittee on the Little N~k so they cab:·sell real estate and 6ellofthe trust. . 

, ' 
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OPEN SESSION 

CALL TO ORDER 

IPSWICH SCHOOL COMMITTEE MEETING 
TlIURSDAY, OCTOBER 21, 2010 

MIDDLEIBIGH SCHOOL ENSEMBLE ROOM 

J. Loeb, Chair Pro Tern, called the meeting to order at 7:05 p.m. with the following 
members present: L. Dietz, S. Gresh, and E. Traverso. Also present were R. Korb, 
Superintendent of Schools; J. Cufl; Financial Director; and Abigail Skelton, Student 
Representative. 

ANNOUNCEMENTS 
Mr. Loeb read the following announcements: 
There will be Executive Session to discuss strategies regarding litigation and real estate 

matters after which the meeting will adjourn 
School Committee will meet at 6:30 p.m., Monday, October 25, before the start of Town 

Me,eting . 
Town Meeting will lake place at 7:30 p.m., October 25, in Ihe Performing Arts Center 
The School Committee Negotiations Team will meet on October 26 at 5:30 p.m. in the 

Middle/High Scho.ol Guidance Conference Room 
A tentative date for continuation of Town Meeting, has been set for October 26,7:30 

p.m. in the Performing Arts Center 
Public Safety Facilities Committee will meet on November 3,7 p.m., Town Manager's 

Conference Room, Town Hall 
School Committee will meet on November 4, 7 p.m., MiddlelHigh School Ensemble 

Room 

CITIZENS' COMMENTS 

SPECIAL ACKNOWLEDGMENT 
Mr. Korb read a letter from Tom Gallagher, Athletic Director, regarding the Mile Lane 

well project and the donation in the amount of$40,000 - $45,000 by the Institntion of Savings to 
the Friends ofIpswich Athletics. Dr. Gresh moved, seconded by Mrs. Dietz, to accept the 
donation of $40,000 - $45,000 from the Institution for Savings for the Mile Lane well project. 
UNANIMOUS. ' 

I. SCHOOL COMMITTEE PRESENTATIONS 
A. TECHNOLOGY FOR LEARNING IN1TIATIVE 

Ellen Kallman, President ofIpswich Education Foundation, and Sue Bre~gle, 
Chair of the Teohnology for Learning initiative Steering Committee, presented the information 
to be given to the community in the form of corpor~te donations with the comment that private 
funding has become a necessity in the schools. A fund-raising letter is going out to parents, the 
Chronicle will have a lead article, and the Rotary Ball at Turner Hill will hopefully raise a 
oonsiderable sum for the Initiative. School Committee members applauded the Initiative and 
pledged their support. Some advance work has been done inclUding the reconvening of the 
Technology Subcommittee under the direction of Cheryl Forster-Cahill and Chris Burke. 
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B. RACE TO THE TOP PROPOSAL 
Mr. Korb spoke of the cooperative effort among the School Committee (most 

particularly, E. Traverso), the administration and the ITA to bring money into the system in a 
~our-point improvement plan for curriculum materials and in$lructional practices in Race to the 
Top (RTTT). The RTTT initiative wiU bring $147,000 over the next four years. Jeff Krieger, 
ITA Chair, and $heila McAdams, Winthrop Principal, co-chairs ofthe initiative, will submit 
specific goals in a Year I plan by October 22. Mrs. McAdams made a brief presentation with 
discussion by the School Committee. 

Mr. Traverso moved, seconded by Mrs. Dietz, that the Ipswich Public School!! adopt the 
one-year plan of Race to the Top. UNANJMOUS. 

C. FINANCIAL REPORT 
Finance Director Culfupd.ted the Committee on FY!1 budget status .nd 

explained the Circuit Breaker function. She gave her explanation and recommendation for the 
natural gas contracts. Consensus of the School Committee was to accept the Financial Director's 
recommendation to use the standard lock-in rate for an extended 24-month period for a natural 
gas contract with Hess. 

She reviewed construction projects on the Doyon and Middle/High School 
buildings as a result of severe weather last year (insurance funded) and the Winthrop door 
replacement project coming from budgeted FYll earmarked monies. Also, she reported on a 
recent SPED transportation review. 

Dr. O'Flynnjoined the meeting. 

D. FINAL REVIEW FOR OCTOBER 15, 2010, TOWN MEETING 
1. Article 3: FY2011 School Budget Amendments 

To be presented by Hugh O'Flynn 
2. Article 4: FY201l Whittier Regional High School Budget 

To be written by Barry Hopping and presented by Ed Traverso 
3. Article 5: Feoffees Litigation 

Deferred until 6:30 p.m., October 25,2010, Ipswich HlghlMiddle School. 

E. PROFFEES OF THE GRAMMAR SCHOOL 
Dr. O'Flynn met with Feoffees Subcommittee. While it was determined by Mr. 

Korb and Ms. Cuff that the Town Manager had affirmed that Article 5 would be presented by the 
School Committee at the Fall Town Meeting to compensate the schools for legal work, there was 
a hold put on the warrant and through a series of circumstances, when the motion was presented, 
it was by the Finance Committee. A proposal (Triboard Working Group Statement) needs a 
separate vote from the wording of Article 5 itself: 

Mr. Kallman, from the audience, spoke at length regarding the meeting that he 
attended citing several points that he felt should concern the citizens ofJpswich. Mr. Loeb and 
Dr. O'Flynn disagreed with Mr. Kalhnan, on the matter of lack of trust among the three boards. 
There is agreement that there is need to figore out a process. Mr. Korb feels that the School 
Committee must take the lead on this Article before Town Meeting to send a strong message of 

0266 



OPEN SESSION 10/21110 PAGE 3 

cooperation and responsibility by the key litigant who will be responsible for payment ofthat 
money in the future. According to Town Counsel, it is possible to change that motion prior to 
Town Meeting, and the Board of Seleclmen could take that action on Monday night prior to 
Town Meeting, notil'ying the Finance Committee in a spirit of collaboration and courtesy. 

Mr. Loeb felt that the wording oHhe "Article 5 motion and ofthe Triboard 
Working Group Statement is in disagreement, and he could not support and would not present 
the Article at Town Meeting as it stood. A reworking of the wording ofthe Triboard Working 
Group Statement was finalized as follows wifu a motion made by Dr. O'Flynn, seconded by Mr. 
Loeb, and voted 4/1 in favor (Dietz opposed): 

4 .. The School Committee shall propose a comprehensive strategy to 
implement the Purpose above; 

4b. The Triboard Working Group shall consider this strategy and make 
recommendations; 

4c. The Triboard Working Gronp shall meet as necessary to discuss 
strategy; 

4d. All information will be shared promptly and co,!!pletely with 
members of the Triboard Working Group and through the representative members 
to the respective Committees; " 

4e. Requests for the use of the Feoffees Legal Fund shall generally be 
made prior to the expenditure of the funds, and shall include the vendor, purpose 
of the expenditure, and estimated amount as provided by the vendor. 

Mr. Loeb felt that "if the intent isn't to exclude expenditures since July 1,2010," 
he will be more conducive to accepting. 

Mr. Loeb moved, seconded by Dr. O'Flynn, that the School Committee take a 
position based on current knowledge and information that the Committee is opposed to the sale 
ofLittie Neck property on the terms as presented in the FeoffeeslTenants Settlement Agreement . 

. IN FAVOR - Loeb, O'Flynn, Traverso, Dietz; ABSTAINING - Gresh. 

Dr. O'Flynn announced that the School Committee ordered appraisal will not be 
forthcoming until after Town Meeting on October 25. It will be shared once the School 
Committee has studied it. Dr. O'Flynn stated that the position relative to the issue about 
sponsorship of Article 5 will be taken up on Monday evening before Town Meeting. 

Dr. O'Flynn indicate~ that there would not be an Executive Session this evening 
due to no new additional information regarding real estate matters. 

II. SCHOOL COMMITTEE REPORTS 
A. VOUCHERSlBlLLS 

B. SCHOOL COMMITI'EE SUBCOMMITTEE REPORTS 
1. ATIlLETICS SUBCOMMITTEE 
2. ATHLETIC FIELD STUDY COMMlTIEE 
3. AD HOC TOWN/SCHOOL COLLABORATION COMMITTEE 
4. COMMliMICATIONS SUBCOMMITTEE 
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5. DAY CARE CENTER SUBCOMMITrEE 
6. EARLY CHILDHOOD SUBCOMMITI'EE 
7. FEOFFEES SUBCOMITI'EE . 
8. NORTH SHORE COALITION FOR SCHOOL FUNDING 
9. OPERATIONS SUBCOMMITrEE 

10. POLICY SUBCOMMITrEE 
Mr. Loeb moved, seconded by Dr. O'Flynn, to accept for adoption the 

following policies: 
a. School Assigmnent Areas, IC 
b. Parents' Choice of Elementary School, mcc 
UNANIMOUS. 

Mrs. Dietz reported that Policy Subcommittee had met and is studying 
fees charged fur various school buildings. 

11. PUBLIC SAFETY FACILITIES COMMITI'EE 
Meeting scheduled on November 3. 

12. SPECIAL EDUCATION PARENT ADVISORY COMMImE (~EPAC) 

13. WIND TURBINE SUBCOMMITI'EE 
Mr. Korb reported that the Committee has accepted a bid for a GE 

1.65MW wind turbine within the budget and is forecast fur installation in March, 
2011. 

14. IPSWICH HIGH SCHOOL STUDENT REPRESENTATIVE 
15. OTHER 

m. SUPERINTENDENT'S REPORT 
A. SUPERINTENDENT'S ADMINISTRATIVE REPORT 

IV. CONSENT 
A. CONSENT AGENDA 

follows: 
Dr. O'Flynn moved, seconded by Mr. Loeb, to approve the Consent Agenda as 

Acceptance of Minutes of September 16, 2010, Open Session 
Acceptance of Minutes of October 7, 2010, Open Session 
Acceptance of Minutes of October 7,2010, Executive Session 
Approval of the Ipswich Middle School's Grade 8 overnight field trip to the 

Adirondack Mountains, New York State, June 1~3, 2011. 
UNANIMOUS. 

VI. ADJOURNMENT 
Mrs. Dietz moved, seconded by Mr. Traverso, to adjourn at 10:15 p.m. UNANIMOUS. 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss Docket No. ES09E0094QC 

) 
ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, JAMES ) 
FOLEY, ELIZABETH KILCOYNE, PATRICK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees of the Grammar School in the Town ) 
ofIpswich, ) 

P laintiffi, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, and 
RICHARD KORB, as he is Superintendent of 
Schools in the Town ofIpswic~ 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------) 
SUPPLEMENTAL AFFIDAVIT OF CLARK ZIEGLER 

I, Clark Ziegler, state the following on my own personal knowledge·or information and belief: 

1. I submit this supplemental affidavit in support of the motion to intervene. 

2. I am very familiar with Ipswich public school budgets and with revenue sources 

available to the Ipswich schools, having served 15 years on the Ipswich Finance Committee 

including three years as chainnan. One of my key roles on the Finance Committee was to 

compile revenne projections that we nsed on the Finance Committee, and that were relied upon 

by the School Committee and Board of Selectmen, to set annual budget targets for the school and 

municipal budgets based on total estimated revenues and property tax collections within the 

Proposition 2Y21evy limit. 
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3. To my knowledge, based upon my service on the Finance Committee, the 

financial challenges facing the Ipswich Public Schools, while significant, are chronic problems 

that are not substantially different than those experienced by similar communities. The most 

significant source of school budget stress in Ipswich is not declining revenue but the need to fund 

collective bargaining agreements with built-in cost increases that exceed aonual growth in 

revenue. 

4. According to data compiled and published by the Massachusetts Department of 

Revenue, aonual growth in available local budget revenue in Ipswich (combining property taxes, 

state aid, local receipts and all other sources) grew at an aonual rate of3.6 percent for the ten 

years ending in FY20 II, the last year for which comparative statewide data is available. That 

revenue growth is right in line with the state average (3.7 percent) and slightly below the 

statewide median (4.2 percent). 

5. Based upon my service on the Finance Committee, I know that another key fiscal 

indicator affecting school budgets is the amount of "new growth" (newly developed real estate 

and improvements to existing real estate that are added to the tax base) in each city and town that 

is available each year to supplement the maximum 2'h percent increase in property taxes allowed 

by state law. According to published Massachusetts Department of Revenue data, during the ten 

fiscal years from FY2003 to FY2012 new growth in Ipswich ranged from 0.98 to 3.81 percent of 

the levy litiut, which is right in line with the statewide median that ranged from 1.11 to 2.59 

percent of the levy limit during the same period. 

6. It is clear from my personal knowledge and from my review of publicly-available 

data that the Ipswich Public Schools are at no unusual fiscal disadvantage relative to other cities 
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and towns and that the school budget situation in Ipswich has not significantly deviated from 

statewide fiscal trends. 

7. The Town ofIpswich, like many other commnnities in Massachusetts, has 

approved school operating budget overrides pursuant to Proposition 2Yz to meet school funding 

needs that could not be met through other available revenue sources. School budget overrides 

were approved by Ipswich voters in 1990 and again in 200S. That option remains available to 

address future shortfalls in the Ipswich public school budget. 

S. Based upon my review of published budget and revenue data, my knowledge of 

school financing and my 15 years of responsibility for review and approval of Ipswich public 

school budgets, it is clear to me: (a) that the Ipswich schools do have significant unmet funding 

needs that have developed over the long term, (b) that these unmet needs have been exacerbated 

by the failUre of the Feoffees to provide regular funding in accordance with their fiduciary 

duties; and, (c) that there is no fiscal emergency currently facing the school department or any 

other extraordinary fiscal circumstances that would somehow justify deviation from William 

Payne's will- violating an explicit prohibition on sale of the Little Neck property - in order to 

provide a short-term cash infusion to the Ipswich schools. 

9. Through a request made pursuant to the Massachusetts Public Records Law, I 

obtained minutes of Executive Session meetings of the Ipswich School Committee dated 

November 3, 2011, December 15, 2011, and December 17, 2011. True copies of those minutes 

.are attached as Exhibit A. 

-3-
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Signed under the pains and penalties of perjury this 26th day of January, 2012. 

Clark gler 
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9:15 p.m. 
Attending: H. O'Flynn, 1. Dietz, B. Hopping, J. Loeb, J. Bauman, S. Gresh, R. Roesler, 

R. Korb, J. Cuff 

Tenants of Little Neck Question 
Mr. Loeb asked, based on a telephone-call question from Mr. DiSalvo (Tenants 

Association), if the School Committee would want a meeting with the Tenants. Mr. Loeb read to 
the Board emails from Tenants' counsel to School Committee counsel Steve Perry and from 
Feoffees' counsel to School Committee counsel Richard Allen on the same issue. He discussed 
an email from P. McNally, Selectmati Feoffee. 

After considerable discussion, and a poll taken by Mr. Loeb, Dr. O'Flynn answered "yes" 
and Dr. Gresh agreed that they should meet with nothing to Jose; but Mrs. Dietz, Mr. Hopping, 
Mrs. Bauman, Mr. Loeb, and Mrs. Roesler all said "no" with Mrs. Roesler adding that no talk 
should occur until the governance structure was changed. 

Legal Bills 
Dr. O'Flynn moved, seconded by Mrs. Bauman, to approve the Action Plan (confidential 

document dated 10/21111 to Jeffrey Loeb from Stephen Perry, attorney for the School 
Committee). Roll call IN FAVOR - Roesler, Gresh, Bauman, Loeb, Hopping, Dietz, O'Flynn. 

Mrs. Dietz movect, seconded by Mrs. Roesler, to return to Open Session at 10 p.m. Roll 
call IN FAVOR - Roesler, Gresh, Bauman, Loeb, Hopping, Dietz, O'Flynn. 
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10:40 p.m. 
Attending: H. O'Flynn, L. Dietz, B: Hopping, J. Loeb, ]. Bamnan, S. Gresh, R. Roesler 

R. Korb, Superintendent; S. Perry, Attorney; A. Irnbriglio, Legal futom 

Mr. Perry summarized the current status of ihe case. Mr. Loeb affirmed that the ultimate 
decision is the School Committee's. Because the last two Town Meetings detennined "strategy 
is to consult with Finance Committee and Board 'of Selectrnen," their input is needed. 

He then distributed a settlement offer, dated 12/15/11, an increase by over $3 million and 
explained the term "use and occupancy" of rent rebates rather than "purchase price." He 
reviewed each of the eight bullet points and explained ihem. He presented a chart showing the 
original agreement of a $29,150,000 selling price and the new agreement adding the "use and 
occupancy" contingency. 

Dr. O'Flynn moved, seconded by Mrs. Dietz, to contact the Finance Committee and 
Board of Selectmen and arrange a meeting as soon as possible to discuss the proposal offered by 
Mr. Perry. Roll call IN FAVOR .' O'Flynn, Dietz, Hopping, Loeb, Bauman, Gresh, Roesler. 

Mr. Korb feels that sale is best for the schools. 

Dr. O'F1ynn moved, seconded by MrS. Dietz, to adjourn at 12:25 a.m. Roll call IN 
FAVOR· O'Flynn, Dietz, Hopping, Loeb, Bamnan, Gresh, Roesler. 
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IPSWICH SCHOOL COMMITTEE MEETING 
AMENDED DECEMBER 17, 2011 EXECUTIVE SESSION MINUTES 

MSIHS ENSEMBLE ROOM 

CALL TO ORDER 
Mr. Loeb called the meeting to order at 9:05 a.m. with the following School Corrnnittee 

members present: H. O'Flynn, L. Dietz, B. Hopping, J. Bauman, S. Gresh, and R. Roesler; 
Board of Selectmen present: R. Morley, C. Surpitski, S. Berry, W. Craft, and P. McNally; and 
Finance Corrnnittee present: M. Schaaf, L. Seidler, M. Feldman, R. White, T. Wilson, r. Miles, 
M. Swan, J. Fay, and R. Howard. S. Perry, Attorney, and R. K6m, Superintendent, were present 
also. 

ANNOUNCEMENTS 
Mr. Loeb armounced that Executive Session will be held to discuss ongoing litigation 

strategy relative to real estate matters after which the meeting will adjourn. 

CITIZENS' COMMENTS 
Doug DeAngelis read a prepared message urging a procedure in a non-hurried marmer 

with public discourse. 
. Clark Ziegler asked for public discussion as well. 

Kathy Savoie opined, as ~ litigator herself, that the trial should go on until the judge 
makes a decision. The legislators are watching this, and she said that the House of 
Representatives could help toward appointing public officials to a new management board of 
Feoffees •. 

EXECUTIVE SESSION 
Dr. O'Flynn moved, seconded by Mrs. Dietz, to go into Executive Session for the 

purpose of discussing strategy with respect to real estate litigation, inviting the Finance 
Corrnnittee and Board of Selectmen to join the School Committee and allowing for Open Session 
after Executive Session if needed, otherwise to adjourn after Executive Session. Roll call IN 
FAVOR- Roesler, Gresh, Bauman, Loeb, Hopping, Dietz, O'Flynn. 

Mr. Schaaf, Fin Com Chair, accepted a motion from Mrs. Miles, seconded by Mr. White, 
to consider matters relating to ongoing litigation. Roll call IN FAVOR- Schaaf, Seidler, 
Feldman, White, Wilson, Miles, Swan, Fay, Howard. 

Mr. McNally moved, seconded by Mr. Craft, to consider matters relating to ongoing 
litigation. Roll call IN FAVOR· McNally, Craft, Morley, Berry, Surpitski. 

Mr. Loeb thanked everyone for corning on short notice and gave a quick history of the 
last 72 hours. The Attorney General's office stated that this emergency meeting is permissible. 

and Fin 
communications within the group and to keep the judge's remarks and tenants' offers 
confidential. 

The 
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Mr. Peny detailed an offer that had been made by the Tenants late on Thursday to buy 
Little Neck property and create a condominium arrangement The proposal, which the tenants 
had made clear was their best and final offer, with·the financial aspects non-negotiable, includes 
the following: the tenants would increase the amount paid in use and occupancy by a total of 
$2.4 million. This will automatically result in the reduction of lessee rebates of close to 
$600,000 for a total increase in proceeds of approximately $3 million. These amounts would be 
net income for purposes of making distributions and could be paid to the School Committee in 
three annual distributious of $800,000 plus interest The homeowners could amend their 
purchase agreements so that the additional amounts were treated as part of the price for purposes 
of their purchase and sale agreements. The extra use and occupancy payments by the tenants . 
would be paid in cash as part of the closing, except for those tenants who were accepting 
Feoffees financing, expected to be a relatively small number given current interest rates, in 
which case they could be paid through five year fully amortizing notes at a 4 percent interest 
rate. The Feoffees were planning to close on all sales by July 1,2012, but if there was a delay, 
the tenants would have to pay use and occupancy starting on Jnly 1, 2012 at the same rate as the 
tenants, which would also eliminate any lessee rebates from that point forward. The tenants and 
Feoffees also agreed to accelerate the date when the interest in the escrow account (estimated at 
$50,000) would be paid to the School Committee, a feature of the original agreement. The 
Feoffees had agreed that the engineering and legal costs for achieving the condominium 
conversion would be capped at $400,000 if Donahoe could do the engineering and if the 
Feoffees' current counsel handled the legal work. The School Committee would be able ifit 
wished to apply for an award from the Trust of attorneys' fees, which would allow it to satisfy 
any unpaid fees or expenses and to repay the Town any amounts that were owed to the Town 
under the terms of advance of such expenses. With respect to governance, the proposal calls for 
the current Feoffees to remain in office until the filing of the Master Deed, during which time 
they would act only in the ordinary course, and no compensation would be paid to them other 
than the ongoing ordinary payments to Peter Foote. Once the Master Deed was filed, the 
Feoffees would be reconstituted so that there were five publicly appointed trustees and two life 
Feoffees, and then on the first to occur of the completion of sales or 90 days after recording the 
Master Deed, the Feoffees would be reconstituted to seven members, six appointed by Town 
Boards (two each from the Selectmen, School Committee and FinCom). The seventh individual 
would be appointed by the life Feoffees, who would continue to be self-perpetuating for the sole 
purpose of appointing this seventh member on an ongoing basis. The Feoffees would obtain a 
release from the School Committee and release and indemnily from the Trust for any claims 
other than claims for uulmown deliberate misconduct. The Trust Admiulstration Order that had 
been submitted to the court would need to be revised given the sale of the property and also to 
revise the distribution/spending policy for the endowment, as it had been determined that the 
distribution policy contained in the existing version was inadequate for a permanent endowment. 
Accordingly, a revised Trust Administration Order consistent with what is outlined above would 
have to be adopted by the School Committee and submitted to the court with input from the 
Office of the Attorney General. 
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to resume on Monday, and a!!!!!! 
court, before that occurred. 

PAGE THREE 

Following that, Mr. Loeb requested that those around the table ask questions and, in 
continuing discussion, then to make comments about their feelings of approval or disapproval. 
Three expressly mentioned the need to ask for a higher price. Several expressed concern that the 
land that the Feoffees had agreed to sell included approximately one hundred yards of Pavilion 
Beach and that this would affect the rights of the public to utilize the beach. Others were 
concerned about the elimination of seasonal use restrictions which could increase the need for 
town services, including enhanced enrollment numbers in the schools. Mr. Morley felt that it 
wasn't up to the public, and the School Committee should vote for themselves. Mrs. Dietz needs 
a change in governance as her priority. . 

Mrs. Roesler expressed concerns regarding the meeting and votes conducted in executive 
session, indicating that public input was necessary before taking a vote of such magnitude. She 
said that it was a shame that a 350-year-old trust would be dismantled with a settlement and does 
not want a sale to occur on her wateh as a School Committee member when Payne's trust 
expressly forbids it. 

Mrs. Roesler also commented that, while a settlement would result in roughly $25 million 
placed into an investment trust, the money would be vulnerable to market volatility, and future 
trustees or School Committee members could decide to dip into the account for large capital 
improvements to the schools in the future, thus losing the valuable real estate of Little Neck. 
Long-term leases would produce equal or more of a return to the schools, and the trust would 
still have the valuable land asset. She expressed frustration that the trial was just gettlng 
tmderway and any talk of a settlement at this point is premature, advocating for allowing the 
School Committee attorney to present his case. 

Mrs. Bauman felt sad that the issue wasn't continuing into litigation. 

Mr. Loeb moved, seconded by Dr. O'Flynn, to authorize counsel, as a bottom line, to 
accept and take action to Implement the proposal by the Tenants that he had outlined with the 
addition of clearing up the right of the public to utilize the 100 yards of Pavilion Beach abuttlng 
Little Neck property (at the gate). IN FAVOR - O'FIynn, Dietz, Loeb, Gresh; AGAINST­
Bauman, Roesler, Hopping. 
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The Committee also directed Mr. Peny to attempt to negotiate the following elements 
with only number 1 as essential to a deal: 

1. Use of Pavilion Beach 
2. Financial return: intermediate rent between January- Jnly, 2012, (about 

$25,000 extra because the schools need the funds 
3. A covenant against winterrentals by owners (November - April) 

ADJOURNMENT 
Dr. O'Flynnmoved, seconded by Mr. Hopping, to adjourn at 1:32 p.m. INFAVOR­

Roesler, Gresh, Bauman, Loeb, Hopping, Dietz, O'Flynn. The Fin Com (4) and BOS (I) 
members present adjourned as well. 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss Docket No. ES09E0094QC 

) 
ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, JAMES) 
FOLEY, ELIZABETH KILCOYNE, PATRICK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees of the Grammar School in the Town) 
oflpswich, ) 

Plaintijft, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, and 
RICHARD KORB, as he is Superintendent of 
Schools in the Town ofIpswich, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------~) 
AFFIDAVIT OF WEBSTER A. COLLINS 

I, Webster A. Collins, being duly sworn, depose and say as follows: 

I. I am an Executive Vice President and Partner, P.C. of CB Richard EllislNew 

England Partners. I am a real estate appraiser and consultant with more than 30 years of 

experience appraising real estate and providing consultation services regarding real estate 

decisions. 

2. I have been certified to testilY as an expert on real estate matters in courts in 

Massachusetts and elsewhere on more than 100 occasions. 

3. I was asked to consult and give a recommendation regarding the proposed sale, 

and alternatives to the proposed sale, of the 35 acres of land on Little Neck in Ipswich, 

Massachusetts. 
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4. I prepared a Real Estate Consulting Report summarizing my opinions and the 

steps I took to reach those opinions. A copy of the report, which includes a listi\1g of my 

qualifications and experience, is attached hereto. 

Signed and sworn under the pains and penalties of perjury this _ day of January, 2012. 

Webster A. Collins 
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VALUATION & ADVISORY SERVICES 

THE FEOFFEES' OF IPSWICH GRAMMAR SCHOOL 
35± Acres of Land 
Little Neck, Ipswich, Essex County, 
Massachuselts 01938 

Real Estate Consulting Report 

Prepared For: 
The Beneficiary Group on behalf of 
The School Children of Ipswich 

Addressed To: 
Mr. Mark E. Swirbalus 
Day Pitney LLP 
One International Place # 17 
Boston, MA 021 10 
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VALUATION & ADVISORY SERVICES 

January 27, 2012 

Mr. Mark E. Swirbalus 
Day Pitney LLP 
One International Place # 17 
Boston, MA 0211 0 

RE: The Feoffees of Ipswich Grammar School 
35 ± Acres of La nd 
Little Neck, Ipswich, Massachusetts 

Dear Mr. Swirbalus: 

CBRE 
111 Huntington Avenue, 121h F! 

Basion, MA 02199 

Webster A. Collins, MAl, eRE, FRies 
Executive Vice President/Portner 

T617.912-7000 
F617.912-6901 

www.cbre"ne.com 

At your request and authorization, CBRE/New England (CBRE) has prepared a Real Estate Consulting 
Report involving the "fate of the nation's oldest land trust,,1 - the 35 acres of land on Little Neck in 
Ipswich. 

The nature of the problem to be solved dictates that a consulting format be followed: 

"Consulting: the act of providing information analysis and recommendations for a 
proposed real estate decision,,,2 

In this case, the "problem" centers around the land trust created by William Payne involving the 
referenced "Little Neck of Land at Ipswich to be and remain to the benefit of the said School of 
Ipswich farever"a The management of the "Little Neck 01 land" for centuries has been assigned to 
Feoffees', all of whom are Ipswich residents as required by statute within the Commonwealth of 
Massachusetts, governing the authority of the Feoffees' and their administration of the trust. 

The problem in part is that under their management, the distributions in support of the Ipswich schools 
have been far below what investments should produce: 

1 Kathleen Brill, Final Paper, Cover Page, May 19, 2010 

2 Real Estate Handbook. Published by Barron's, 61h Edition, P. 211 

3 Will of William Payne,1660 
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In comparison, safe and secure Moody's Aaa Corporate Bonds and S&P Composite Dividends show a 
completely different paHern af return. 

Mo:ott!ls Atlia c.or-p>O'fi~.te Sond Y1etct& and:S,t.J";l ~7tplQ&:li;e D{tJh:refv;1 ytf.Hd 
{M.nlh~) 

4 Colliers Appraisal, June 25, 2010, P. 14 
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Clearly, the Feoffees' have not properly complied with their fiduciary duties under the nation's oldest 
land trust. A spin off their actions has been that historically low rents caused tenants to act as if they 
owned the land and were not just tenants. There has been no mechanism in place to keep rent at 
market. This report's recommendation presents a mechanism for fair market rent. 

The word fiduciary is also a defined real estate term: 

"Fiduciary - one who acts, in a legal role, in the best interest of others. Examples: a 
broker is a fiduciary for the seller; a banker is a fiduciary for the bank's depositors; an 
attorney may be a fiduciary for the client; a trustee is a fiduciary for the beneficiaries.,,5 

In completing this 'assignment, CBRE has: 

• Studied the location and neighborhood, and at your specific request, not been on the 
property. 

• Analyzed the alternatives presented by review of appraisals. The alternatives considered are: 

o The sale of the property to the tenants - suggested price $26,700,000 
(Peterson/LaChance appraisal) 

o Condominium conversion - suggested price $25,400,000 (LandVest appraisal) 

o Aggregate value of 167 "condominium" land parcels - suggested price $42,325,000 
(Colliers Meredith & Grew appraisal); (Peterson/LaChance appraisal - $39,565,000 
gross sellout); (LandVest appraisal - $37,675,000 gross sellout) 

• Analyzed the Colliers appraisal suggesting tenants pay rents of: 

Land Type 
Waterfront A 3 BR 
Waterfront A 2 BR 
Waterfront B 3 BR 
Waterfront C 3 BR 
Waterfront D 3 BR 
Waterfront E 2 BR 
North Interior 2 BR 
South Interior 2 BR 
Interior A 3 BR 
Interior B 3 BR 

Totol Rent ~ 167 Lots 
Rate of Return 
Total Rental Value 
Source: Colliers Meredith & Grew 

5 Rea! Estate Handbook, Published y Barron's, Pg. 273 

3 

Rent/yr. 
$18,700 
$15,300 
$16,575 
$12,750 
$12,750 

$8,075 
$7,225 
$7,650 

$12,750 
$11,688 

$42,325,000 
4.25% 

$1,798,813 
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• Reviewed the class action complaint and Amicus brief in opposition to motion for partial 
summary iudgment. 

• Applied applicable real estate counseling standards and methodology. 

• Analyzed recent ground lease documents available on a confidential basis to the writer of this 
report. 

• Interviewed market professionals and managers involved in part with real estate. 

• Reached the following recommendation and conclusions. 

RECOMMENDATION AND CONCLUSIONS 

CBRE has concluded that: 

1. It is feasible to continue William Payne's land trust for the benefit of The School Children of 
Ipswich. 

2. There are trusts which exist where management of assets similar to "Little Neck" continue to 
this day. 

3. Professional management with specific administrative duties and power to manage the land is 
available in the market to provide the level of service required to produce a realistic rate of 
return and at a reasonable cost for management. 

4. A standard ground lease structure (of 60 years) as recommended herein is necessary in order 
to provide security to ground lessees over the long term to insure use and occupancy. 

5. The level of rents recommended in the Colliers Meredith & Grew appraisal, as adiusted 
herein, are a realistic starting point with a CPI adiustment in 5-year increments. 

6. The ground leases would contain options to renew at market rent. 

7. A ground lease option is a far better option than the sale alternative for the reasons presented. 

CBRE has concluded that this is an example of the public sector being unable to fairly and properly 
administer the long term best interests of a private sector donor. 

The most recent similar example is the Woodward School for Girls case where the donor of lands was 
John Adams, second President of the United States. 
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If you have any questions, CBRE would be pleased to respond. 

Respectfully submitted, 

CBRE, Inc. - VALUATION & ADVISORY SERVICES 

Webster A. Collins 
Executive Vice President/Partner 
MA Ceri. General RE Appraiser #265 

Phone: 
Fax: 
Email: 

617·912·6977 
617·912-6901 
webster.collins@cbre~ne.com 
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INTRODUCTION 

"Counseling, in general, is a service that offers informed opinion based upon an 
organized body of knowledge unavailable or unfamiliar to the layman. It involves 
collecting and analyzing data within the framework of existing knowledge, from which 
conclusions are formed, conveyed, and interpreted to the individual being counseled. 
The person offering such counsel must consider the problem from the client's position 
and offer such recommendations or alternatives as will work ta his best interest within 
the social, economic and legal framework within which he must operate. 

The iob of the real estate counselor is not only to present the alternatives available but 
also to indicate the probable results of following each. In all instances, the client must 
make the final decision. The counselor functions only as an advisor."s 

In this case, CBRE's client is the School Children of Ipswich, with services paid for by the 

Children's Beneficiary Group. 

PROPERTY IDENTIFICATION 

The property is a waterfront "neck" of land attached to the main land by a connector causeway and 

road. A site plan from the LandVest appraisal is on the following page. 

There are 167 houses on the plan, 24 of which are improved year-round dwellings with the balance 

being summer/seasonal cottages in use from April 1 to December 31. 

Under the will of William Payne, Little Neck is legally only one lot. The lot configurations that exist are 

non-conforming parcels created over time by those who have been using the land. 

Their configuration has been recognized for purpose of assigning ground rent, to be paid and 

assessing real estate taxes. 

Because the land is one lot, concepts that there could be 209 to 211 "lots" implying that the property 

is a subdivision is not legally correct. 

The underlying control of land use is the sewage system which is tied to 462 bedrooms or 2.77 

bedrooms per house, on average. 

Thus, further build-out is unlikely given the existing houses in place. 

THE NATURE OF THE PROBLEM 

As addressed in the letier of transmitial, the gap between what the Feoffees' have produced for the 

benefit of Ipswich School Children and what should have been received is widely apart. 

6 The Rea! Estate Counselor, Published by the American Society of Real Estate Counselors, Chicago, IL, 1963, P. 9 
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!INTROOUCTION 

The reasons are many. Tenant rents were well-below market. 

Tenants acting like land owners resulted in a class action suit against the Feoffees filed December 8, 

2006. Claims were made of the Feoffees' "allempting to extract money" from the tenants to which 

they are "not entitled" (P.3 of complaint). A history of tenancy actions outlines the actions of tenants in 

financing, renovating, and rebuilding homes. The Feoffees' increasing of rents has been classified as 

"unjust enrichmenf', 

Next, the Feoffees' themselves were conflicted. 50% of the lifetime Feoffees' owned property on lillie 

Neck during the period of unusually low rents. 

They wore two hats. They benefited by well below market rent and could not provide the 

independence of a fiduciary in their actions. 

Finally, the Feoffees' were neither professional managers or good managers. This is proven by the 

lease the Feoffees' proposed to tenants for signing. Exhibit "A" to that lease which is included in the 

addenda states that every three years: 

"The annual rent shall be determined in the sole discretion of the landlord ... " 

CBRE suggests that no tenant would ever sign a lease with this clause. The CBRE recommendation 

allached herein places a CPI cap not exceeding 3% per year on the lease solution presented. 

Several other solutions have been presented to solve the problem or to present an alternative to the 

problem: 

1. Sale of the land at a suggested price of $26,700,000. 

2. Condominium conversion and purchase of the interest of The School Children of Ipswich for 

$25,400,000. 

3. Create a 167 unit condominium owned by The School Children of Ipswich and ground rent 

each condominium unit to the tenants. 

ANALYSIS OF ALTERNATIVES 

Alternative # I 

Alternative # 1 is the tenants' alternative. The firm of Peterson/LaChance Realty Advisors' 

(' extraordinary assumptions" were that: 

• "The Probate Court will ultimately allow theconversion to condominiums and sale to the 

tenants" . 

3 
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I INTRODUCTION 

• All cottages will be allowed year-round use. 

• The seller (rhe Children of Ipswich) would pay for condominium conversion. 

• 32 cottage long-term leases will void them to "achieve a sale". 

• $900,000 in erasion repair would be a conversion cost. 

• The value is $26,700,000 and the "under agreement price of $29,150,000 reflecls tenants 

giving back value in a transaction.,,7 

The problem with this alternative is lack of feasibility under highest and best use. Further, the firm 

recognized that highest and best use under their assumptions is a hypothetical condition. 

A 5-year sellout is projecled. 

Under the will of William Payne, and the statute governing the trust, the above plan is contrary to that 

which exists, is an extraordinary assumption unto itself and does not apply. The plan does provide 

meaningful data as the gross sellout of parcels totals $39,565,000. 

Alternative #2 

Alternative #2 is the Feoffees' alternative. This alternative is represented by the LandYest report. 

The LandYest report was prepared for the Feoffees' as: 

• "A current market value for financing purposes and possible submission to the Essex 
County Probate and Family Court in conneclion with the Feoffees' complaint for 
deviation. II 

The LandYest report assumes a "condominium conversion" plus "the third party value as though 

vacant (land). 

The further commentary presented is that the report does not address investment value. like in 

Alternative #1, highest and best use of "a condominium conversion of the underlying land only by the 

Feoffees is not legally feasible." 

Under the will of William Payne, and the statute governing the trust, the LandYest plan is contrary to 

that which exists, is an extraordinary assumption unto itself and does not apply. The plan does provide 

meaningful data in that the "total retail value" of the 167 parcels is $37,675,000. Their 

$25,400,000 net present value, like Alternative #1, is not applicable. 

7 The referenced agreement between the schoo! committee and the Feoffees' reflects on additional $3,000,000 "vise and 
occupancy" beyond $29,150,000 and is in dispute. 
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[INTRODUCTION 

Alternative #3 

Alternative #3 is the Town of Ipswich's Finance Commiitee Plan. This alternative is represented by the 

Colliers Meredith & Grew report. Three options are presented: 

• Sale of individual lots under a condominium form of ownership. $42,325,000 

• Bulk Sale· $35,000,000 

• Aggregate Ground Rent· $1,798,813 

• Average annual ground rent· $10,771/parcel 

Under highest and best use, their highest and best use is: 

"To restructure the form of ownership to a condominium and sale of the individual 
units, exclusive of the cottage"; again, not a lego! use, 

This use presents the highest amount of money to "The Children of Ipswich". 

CONCLUSION OF ANALYSIS OF ALTERNATIVES 

Basic and fundamental in the analysis of alternatives is the condominium assumption. The William 

Payne will states: 

"I give unto the free School of Ipswich, the little Neck of land at Ipswich .. .to be an 

remain to the benefit of the said School of Ipswich forever .. .the said land not to be 

sold or wasted". 

In short, the sale of any part of the land as a condominium does not comply with the will. The central 

issue is: 

Are there any alternatives which can comply with the will of William Payne and 
the statute governing the trust, which does not allow for the sale of the land? 

The answer is yes. 

A PRACTICAL SOLUTION 

Land for centuries has been one of the most valuable and highly sought after assets in the world. The 

importance of land holdings dates from the 13 colonies through to the present. 

The value of land has been recognized in New England through a number of alternative structures. 

• The Boston Ground Renf Trust was formed as a Massochuseits trust in 1886 to invest in 
ground leases. 
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• Within Boston, some of the most valuable properties today are on ground leased land where 
ownership, like William Payne, wishes to hold that land in perpetuity. 

• The March 1885 report presented by the Feoffees' to the Town of Ipswich indicates 0$2,000 
value for Little Neck. Over the succeeding 125 years, the Children of Ipswich have seen their 
land grow to $40,615,250, an 8.25% compounded rate of return. 

The CBRE recommendation is to continue the land in trust. As an example, land has been placed in 

trust in perpetuily with an excellent example being Naushon Island. 

Naushon is located between Buzzards Bay and Vineyard Sound. It is a 7-mile long island with an 

average width of 1 mile. The beneficiaries are the heirs of the 5 children of JM Forbes, a prominent 

Boston businessman. Upon his death in 1898, the land was placed in trust in perpetuity. The 

beneficiaries today are very similar in numbers to those involved with Little Neck. 

Each user pays rent for use with that rent, set by those who administer the trust, known as Naushon 

Island Trust, Inc. The land is professionally managed. The trust structure enhances the prestige of the 

land and prevents divisive action often part of condominium associations management where 

individual owners have a vote. 

The continuation of the trust with a 60-year ground lease structure as outlined in the Letter of 

T ransmitlal is believed the best possible use for the following reasons: 

• A trust structure in place is the only structure allowed under the will of William Payne. 

• The management of the trust can be placed in the hands of independent, impartial, and 
objective management firms (not banks or investment firms) that flow from the centuries old 
"old Boston Trustee". Trust management has been in place for centuries. 

• Interview has taken place with such prominent firms as: 

a Welch & Forbes 

o JM Forbes & Co. 

a Howland Capital Management 

Enough feedback has been received to indicate that professional management is feasible. 

Alternatively, major real estate management firms could provide a similar service. A typical 

management fee would be 3% - 4% of revenues collected. 
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Administration would be based on ground lease terms set by the Feoffees', with instruction from the 

Essex Probate Court on market rent, if necessary. 

The basic financial analysis and side-by-side comparison with other investment alternatives now 

follows. 

FINANCIAL ANALYSIS 

The three referenced appraisals plus a Lincoln Property Company Appraisal suggests the following 

schedule of lot value and rents: 

Peterson/LaChance 
Colliers Meredith & Grew 
Lincoln 
Average 
Compiled by CBRE 

APPRAISAL ANALYSIS 
35± OF 

$39,565,000 
$42,325,000 
$42,500,000 
$40,516,250 

$10,800 
$10,771 
$12,500 
$11,230 

4.56% 
4.25% 
4.91% 
4.62 

By themselves, the four appraisals when taken together provide a strong indication of the lot values in 

place. Where the appraisals differ is in "bulk" value but not "lot" value. The percentage difference in 

lot values is amazingly consistent. 

High 
Average 
Low 
Source: caRE 

PERCENTAGE VARIATION 
LOT VALUE 
$42,500,000 
$40,516,250 
$37,675,000 

-7.01% 
0.00% 
4.67% 

Through the use of the four appraisals, it is possible to assign a fair and equitable rent to each lot. 

Stated another way, due to the depth of study that has taken place, it is possible to start with a level 

playing field in terms of market rent. 

CBRE, on a confidential basis, has in its files a number of ground leases. These leases typically are 

from 60 years to upwards of 99 years. These leases have adjustments over time. In certain instances, 

they are annual. In other instances, there are at 5 to 10 year intervals. 

In this case, and based on the terms of 5 ground leases held in file, the recommended term is a 60-

year lease: 
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Term: 

Options to Renew: 

Rent: 

Adjustments to Rent: 

Type of Lease: 

Tenant Obligations: 
Source; CBRE 

RECOMMENDED CONDITIONS IN A 60-YEAR GROUND LEASE 
'60 Years 

Yes M In Perpetuity 

Market rent set by feoffees', with possible guidance from the Probate Court on the 
proper level of rent if necessary. 

CPI every 5 years not exceeding 3%/yeor 

NNN 

Payment of pro~rata share of maintenance costs for utilities and infrastructure. 

In terms of return, the School Children of Ipswich would receive a 4.62% return on the current value 

of their asset adiusted for inflation. 

In terms of comparison with alternative investments, CBRE's Global Economic Outlook states: 

"Across the economic landscape since the demise of Lehman Brothers in 2008, 

occasional signs of improvement in the global economies in recent years have 

contrasted with equolly frequent setbacks and new challenges to market stability. With 

the hindsight of these last few years, the outlook for 2012 appears particularly cloudy, 

no malter the asset class or industry. Market volatility is pervasive across listed stock 

and equity markets, and it is macro events, rather than economic fundamentals, that 

are driving market sentiment. In fact, one pundit characterized the outlook for the 

forthcoming year as a II crapshoot". 

Based on the economic times in which we live, ground leases secured by valuable assets above land 

alone, with inflation protection provides as good and potentially even belter alternatives than those 

which exists in the market. The Baseline economic outlook for the US economy published by PNC 

suggests the following: 

• 

132.26 13-272 133'32 13435 13517 136U2 13662 131$4 130e.s 13317 13S41 139a2 
0.4 1,3 1.' 3.2 2.5 2.5 2.' 2.4 3.0 i.7 2.4 2.S 

222.3 224.5 226.2 226.8 226.0 219..3 230.6 :122.0 218.1 225.0 2J.D.O 235,3 
S.2 4.1 3.1 1.0 2.2 2.2 2 •. 3 2.' 1.6 3.2 2.2 2.3 

"i3D.S 131.0 131.3 131,7 132.2 132.6 133.0 133.4 129.8 131.2 132.13 134.5 
1.3 1.4 0.' 1.3 1.4 1.2 1.2 1.2 -0.7 1.0 1.3 i.S 
9,O 9.0 fU 8.7 8.6 '.5 8.' S., 9.6 9.0 ••• S., 

a.os 0.08 0.07 0.1Q (Uo- CUO 0:10 fJ,17 O.W fUO 0.28 
3.21 2.79 2:.23 3.09 

The "going-in yield" of 4.62% in comparison with PNC numbers and an actual 1 O-year treasury yield 

of 2.05% for January 20, 2012, indicates that the continuance of the ground lease provides a 

strollger return than that suggested above. 
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CBRE RECOMMENDATION 

CBRE recommends that the Colliers rental schedule, which creates tiers of value based on location is 

the most reasonable rental structure. CBRE has: 

• Applied. the Colliers rental structure. 

• Adiusted the rent structure down to the average of suggested rental value. 

• Applied a 4.62% rate of return. 

• Derived a yearly rental value for each type of lot. 

Type of Lot 
Waferfront A 3 BR 
Waterfront A 2 BR 
Waterfront B 3 BR 
Waterfront C 3 BR 
Waterfront 0 3 BR 
Waterfront E 2 BR 
North Interior 2 BR 
South Interior 2 BR 
Inferior A 3 BR 
Inferior B 3 BR 
Source: Colliers, CBRE 

Base Price 
Per Lot Group 

$440,000 
$360,000 
$390,000 
$300,000 
$300,000 
$190,000 
$170,000 
$180,000 
$300,000 
$275,000 

Adjustment to 
Average (4.27%) 

$421,000 
$345,000 
$373,000 
$287,000 
$287,000 
$182,000 
$163,000 
$172,000 
$287,000 
$263,000 

Rate of 
Return 
4.62% 
4.62% 
4.62% 
4.62% 
4.62% 
4.62% 
4.62% 
4.62% 
4.62% 
4.62% 

Indicated Net Annual 
Rental Value 

$19,450 
$15,900 
$17,200 
$13,300 
$13,300 
$8,400 
$7,500 
$7,900 

$13,300 
$12,200 

The condominium/bulk sale alternatives priced at $26,700,000, $25,400,000, and $35,000,000, 

when invested at rates similar to the array of yields presented in the PNC baseline US Economic 

Outlook would produce half or less to the Children of Ipswich than the ground lease alternative. 

The above recommended rental schedule is based on fair market rent. Of the 167 parcels, 24 are 

year-round and 143 are seasonal. CBRE concurs with the reasonableness of the 10% rent discount for 

seasonal occupants as represented by the $10,800 annual/$9,700 seasonal rate set by the Feoffees'. 

In its analysis of the Little Neck land, CBRE recognizes the importance of continuation of the seasonal 

lease for 143 parcels. We view the sale alternative as an option that would adversely impact the 

ground rent analysis contained herein. 

The rent analysis in the Colliers report implies year-round occupancy. In itself, this is problematic as if 

the leases were allowed to be year-round, there would be a negative impact on the effective rate of 
return: 

• Year-round Ipswich residents average 0.4 children per household 

• The cost per student in Ipswich is at the $11,000 per student level. 
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• Annual student costs to the town for 143 year-round houses would then total $629,200 per 
year. 

• $629,200 is a 1.55% annual reduction in the 4.62% rate of return for an effective rate of 
3.07% per year. 

• Alternatively, even if all rents were reduced 10% for seasonality, the worst case would still be a 
significantly higher 4.16%. 

Overall, the ground lease alternative parallels the wishes of William Payne, produces greater revenue 

than other alternatives presented, and carries inflation protection moving forward into the future. 

If there are any questions, CBRE would be pleased to provide a response. 
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ASSUMPTIONS AND liMITING (ONDITIONS 

ASSUMPTIONS AND LIMITING CONDITIONS 

1. Unless otherwise specifically noted in the body of the report, it is assumed that title to the property or properties is dear 
and marketable and that there are no recorded or unrecorded matters or exceptions to title that would adversely affect 
marketability or value. (BRE, Inc. is not aware of any title defects nor has if been advised of any unless such is 
specifically noted In the report. CBRE, Inc., however, has not examined title and makes no representations relative to 
the condition thereof. Documents dealing with liens, encumbrances, easements, deed restrictions, douds and other 
conditions that may affect the quality of title have not been reviewed. Insurance againsf financial loss resulting in cloims 
that may arise out of defects in the subieds title should be sought from a qualified title company that issues or insures 
title to real properly. 

2. Unless otherwise specifically noted in the body of this report, it is assumed: that the existing improvements on the 
property or properties being appraised are structurally sound, seismically safe and code conformingi that aU building 
systems (mechanical/electrical, HVAC, elevator, plumbing, etc.) are in good working order with no major deferred 
maintenan-ce or repair required; that the roof and exterior are in good condition and free from intrusion by the 
elements; that the property or properties have been engineered in such a manner that the improvements, as currently 
constituted, conform to all applicable loco!, stale, and federal building codes and ordinances. CBRE, Inc. professionals 
are not engineers and are not competent to judge matters of on engineering nature. CBRE, Inc. has not retained 
independent structural, mechanical, electrical, or civil engineers in connection with fhis appraisal and, therefore, mokes 
no representations relative to the condition of improvements. Unless otherwise specifically noted in the body of the 
report: no problems were brought to the aHention of CBRE, Inc. by ownership or management; CBRE, Inc. inspected 
less than 100% of the entire interior and exterior portions of the improvements; and CBRE, Inc. was not furnished any 
engineering studies by the owners or by the party requesting this appraisal. If questions in these areas are critical to the 
decision process of the reader, the advice of competent engineering consultants should be obtained and relied upon. It 
is specifically assumed that any knowledgeable and prudent purchaser would, as a precondition to closing a sale, 
obtain a satisfactory engineering report relative to the structural integrity of the property and the integrity of building 
systems. Structural problems and/or building system problems may not be visually detectable. If engineering 
consultants retained should report negative fadors of a materia.! nature, or if such are later discover~d, relative to the 
condition of improvements, such information could have a substantial negative impact on the conclusions reported in 
this appraisal. Accordingly, if negative findings are reported by engineering consultants, CBRE, Inc. reserves the right to 
amend the appraisal conclusions reported herein. 

3. Unless otherwise stated in this report, the existence of hazardous material, which mayor may not be present on the 
property was not observed by fhe consultants. CBRE, Inc. has no knowledge of the existence of such materia!s on or in 
the property. CBRE, Inc., however, is not qualified to deled such substances. The presence of substances such as 
asbestos, urea formaldehyde foam insulation, contaminated groundwater or other potentially hazardous materials may 
affect the value of the properly. The value estimate is predicated on the assumption that there is no such material on or 
in the property that would cause a loss in value. No responsibility is assumed for any such conditions, or for any 
expertise or engineering knowledge required to discover them. The client is urged to retain an expert in this field, if 
desired. 

We have inspected, as thoroughly as possible by observation, the land; however, it was impossible to personally inspect 
conditions beneath the soil. Therefore, no representation is made as fo these matlers unless specifically considered in 
the appraisal. 

4. All furnishings, equipment and business operations, except as specifically stated and typically considered as part of real 
property, haye been disregarded with only real property being considered in the report unless otherwise sfated. Any 
existing or proposed improvements, on or off-site, as well as any alterations or repairs considered, are assumed to be 
completed in a workmanlike manner according to standard practices based upon the information submitted to CBRE, 
Inc. This report may be subject to amendment upon re-inspection of the subject subsequent to repairs, modifications, 
alterations and completed new construction. Any estimate of Market Value is as of the date indicated; based upon the 
information, conditions and projected levels of operation. 

5. It is assumed that all 'fadual data furnished by the client, property owner, owner's representative, or persons designated 
by the client or owner to supply said data are accurate and correct unless otherwise specifically noted in the appraisal 
report. Unless otherwise specifically noted in the appraisal report, CBRE, Inc. has no reason to believe that any of the 
data furnished contain any material error. Information and data referred to in this paragraph include, without being 
limited to, numerical street addresses, lot and block numbers, Assessor's Parcel Numbers, land dimensions, square 
footage area of the land, dimensions of the improvements, gross building areas, net rentable areas, usable areas, unit 
count, room count, rent schedules, income data, historical operating expenses, budgets, and related data. Any material 
error in any of the above data could have a substantial impact on the conclusions reported. Thus, CBRE, Inc. reserves 
the right to amend conclusions reported if made aware of any such error. Accordingly, the client-addressee should 
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ASSUMPTIONS AND liMITING CONOITIONS 

carefully review all assumptions, data, relevant calculations, and conclusions within 30 days after the dote of delivery of 
this report and should immediately notify CBRE, Inc. of any questions or errors. 

6. The date to which any of the conclusions and opinions expressed in this report apply, is set forth in the Letter of 
Transmittal. Further, that the dollor amount of any value opinion herein rendered is based upon the purchasing power 
of the American Dollar on that dote. This report is bosed on market conditions existing as of the date applicable to this 
assignment. Under the terms of the engagement, we will have no obligafion to revise this report to reflect events or 
conditions which occur subsequent to the date of the appraisal. However, CBRE, Inc. will be available to discuss the 
necessity for revision resulting from changes in economic or market factors affecting the subject. 

7. CBRE, Inc. assumes no private deed restrictions, limiting the use of the subject in any way. 

8. Unless otherwise noted in the body of the report, if is assumed that there are no mineral deposit or subsurface rights of 
value involved in this appraisal, whether they be gas, liquid, or solid. Nor are the rights associated with extraction or 
exploration of such elements considered unless otherwise stated in this appraisal report. Unless otherwise stated it is 
also assumed that there ore no air or development rights of value that may be transferred. 

9. CBRE,lnc. is aware of legal restrictions in place which impact the property. 

10. Any cash flows included in the analysis are forecasts of estimated future operating characteristics are predicated on the 
information and assumptions contained within the report. Any proiections of income, expenses and economic 
conditions utilized in this report are not predictions of the future. Rather, they are estimates of market expectations. The 
achievement of the financial projections will be affected by Huduating economic conditions and is dependent upon 
other future occurrences that cannot be assured. Actual results may vary from the profections considered herein. CBRE, 
Inc. does not warrant these forecasts wi!! occur. Projections may be affected by circumstances beyond the current realm 
of knowledge or control of CBRE, Inc. 

11. Unless specifica!ly set forth in the body of the report, nothing contained herein shall be construed to represent any direct 
or indirect recommendation of CBRE, Inc. to buy, sell, or hold the properties at the rental value stated. Such decisions 
involve substantial investment strategy questions and must be specifically addressed in consultation form. 

12. Also, unless otherwise noted in the body of this report, it is assumed that no changes in the present zoning ordinances or 
regulations governing use, density, or shape are being considered. The property is analyzed assuming that all required 
licenses, certificates of occupancy, consents, Of other legislative or administrative authority from any local, state, nor 
national government or private entity or organization have been or can be obtained or renewed for any use on which 
the value estimates contained in this report is based, unless otherwise stated. 

13. This study may not be duplicated in whole or in part without the specific written consent of CBRE, Inc. nor may this 
report or copies hereof be transmitted to third parties wil'hout said consent, which consent CBRE, Inc. reserves the right 
to deny. Exempt from this restriction is duplication for the internal use of the dient-addressee and/or transmission to 
attorneys, accountants, Of advisors of the client-addressee. Also exempt from this restriction is transmission of the report 
to ony court, governmental authority, or regulatory agency having jurisdiction over the party/parties for whom this 
appraisal was prepared, provided that this report and/or its contents shall not be published, in whole or in part, in any 
public document without the express written consent of CBRE, Inc. which consent CBRE, Inc. reserves the right to deny. 
Finally, this report shall not be advertised to the public or otherwise used to induce a third party to purchase fhe property 
or to make a "sole'! or "offer for sole" of any "securityll, as such terms ore defined and used in the Securities Act of 
1933, as amended. Any third party, not covered by the exemptions herein, who may possess this report, is advised that 
they should rely on their own independently secured advice for any decision in connection with this property. CBRE, Inc. 
shall have no accountability or responsibilily to any such third party. 

14. Any value estimate provided in the report applies to the entire property, and any pro ration or division of the title into 
fradional interests will invalidate the value estimate, unless such pro ration or division of interesfs has been set forth in 
the report. 

15. No opinion is intended to be expressed on matters which may require legal expertise or specialized investigation or 
knowledge beyond that customarily employed by real estate consultants. Values and optnions expressed presume that 
environmental and other governmental restrictions/conditions by applicable agencies have been met, including but not 
limited to seismic hazards, flight patterns, decibel levels/noise envelopes, fire hazards, hillside ordinancesj density, 
allowable uses, building codes, permits, licenses, etc. No survey, engineering study or architectural analysis has been 
made known to CBRE, Inc. unless otherwise stated within the body of this report. If the Consultant has not been 
supplied with a termite inspection, surveyor occupancy permit, no responsibility or representation is assumed or made 
for any costs associated with obtoining same or for any deficiencies discovered before or after they are obtained. No 
representation or warranfy is made concerning obtaining these items. CBRE, Inc. assumes no responsibility for any costs 
or consequences arising due to the need, or the lack of need, for Hood hazard insurance. An agent for the Federal 
Flood Insurance Program should be contacted to determine the actual need for Flood Hazard Insurance. 
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ASSUMPTIONS AND LIMITING CONDITIONS 

16. Acceptance and/or use of this report constitutes full acceptance of the Contingent and limiting Conditions and spedal 
assumptions set forth in this report. If is the responsibility of the Client, or client's designees, to read in full, comprehend 
and thus become aware of the aforementioned contingencies and limiting conditions. Neither the Consultant nor 
CBRE, Inc. assumes responsibility for any situation arising out of the Client's failure to become familiar with and 
understand the same, The Client is advised to retain experts in areas thot fall outside the scope of the real estate 
appraisal/consulting profession if so desired. 

17. CBRE, Inc. assumes thai the subiect analyzed herein will be under prudent and competent management and ownership; 
neither inefficient or super"efficient. 

18. If is assumed that there is full compliance with all applicable federal, state, and loco! environmental regulations and 
laws unless noncompliance is stated, defined and considered in this appraisal report. 

19. No survey of the boundaries of the property was undertaken, All areas and dimensions furnished are presumed to be 
corred. It is further assumed that no encroachments to the realty exist. 

20. The Americans with Disabilities Ad (ADA) become effective January 26, 1992, Notwithstanding any discussion of 
possible readily achievable barrier removal construction items in this report, CBRE, Inc. has not made a specific 
compliance survey and analysis of this property 10 determine whether it is in conformance with the various detailed 
requirements of the ADA It is possible that a compliance survey of the property together with a detailed analysis of the 
requirements of the ADA could reveal that the property is not in compliance with one or more of the requirements of the 
ADA If so, this fad could have a negative effed on the value estimated herein. Since CBRE, Inc. has no specific 
information relating to this issue, nor is CBRE, Inc. qualified to make such an assessment, the effect of any possible non­
compliance with the requirements of the ADA was not considered. 

21. Client shall not indemnify Consultant or hold Consultant harmless unless and only to the extent that the Client 
misrepresents, distorts, or provides incomplete or inaccurate appraisal results to others, which acts of the Client 
approximately result in damage to Consultant. Notwithstanding the foregoing, Consultant shall have no obligation 
under this Section with respect to any loss that is caused solely by the active negligence or willful misconduct of a Client 
and is not contributed to by any ad or omission (including any failure to perform any duty imposed by law) by 
Consultant. Client shall indemnify and hold Consultant harm!ess from any claims, expenses, judgments or other items 
or costs arising as a result of the Client's failure or the failure of any of the Ciient's agents to provide a complete copy Of 
the appraisal report to any third party. In the event of any litigation between the parties, the prevailing party to such 
litigation shall be entitled to recover, from the other, reasonable attorney fees and costs. 

22. The report is for the sole use of the client; however, client may provide only compiete, final copies of the report in its 
entirety (but not component ports) to third parties who shall review such reports in connection with loan underwriting or 
securitization efforts. Please note that our consent to allow a consulting report prepared by CBRE, Inc. or portions of 
such report, to become part of or be referenced in any public offering, the granting of such consent will be at our sole 
discretion and, if given, will be on condition that we will be provided with an Indemnification Agreement and/or Non­
Reliance letter, in a form and content satisfactory to us, by a party satisfactory to us. We do consent to your submission 
of the reports to rating agencies, loan participants or your auditors in its entirety (but not component parts) without the 
need to provide us with an Indemnification Agreement and/or Non-Reliance letter. 
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assessed value Assessed value applies in ad valorem 
laxation and refers to the value of a properly accordlng to 
the tax roUs. Assessed value may not conform to market 
value, but it is usually calculated in relation to a market 
value base. 1 

cash equivalency The procedure in which the sale 
prices of comparable properties sold with atypical 
financing ore adjusted to refled typical market ferms. 

contract reni The actual rental income specified in 0 

lease. t 

disposition value The most probable price which a 
specified interest in real property is likely to bring under 
aU of the following conditions: 1) Consummation of a 
sale will occur within a limited future marketing period 
specified by the client; 2) The actuol market conditions 
currently prevailing are those to which the appraised 
property interest is subject; 3) The buyer and seller is 
each acting prudently and knowledgeably; 4) The seller 
is under compulsion to sellj 5) The buyer is iypicaHy 
motivated; 6) Both parties are acting in what they 
consider their best interests; 7) An adequate marketing 
effort will be made in the limited time allowed for the 
completion of a sale; 8) Payment will be made in cash in 
U.S, dollars or in terms of financial arrangements 
comparable thereto; and 9) The price represents the 
normal consideration for the property sold, unaffeded by 
special or creative financing or sales concessions granted 
by anyone associated with the sale.i: 

effective rent The rental rate net of financial concessions 
such as periods of no rent during the lease term; may be 
calculated on a discounted basis, reflecting the time value 
of money, or on a simple, straight"line basis. * 

excess land In regard to an improved site, the land not 
needed to serve or support the existing improvement. In 
regard to a vacant site or a site considered as though 
vacant, the land not needed to accommodate the site's 
primary highest and best use. Such land may be 
separafed from the larger site and have its own highesf 
and best use, or it may allow for future expansion of the 
existing or anticipated improvement. See also surplus 
land. , 

extraordinary assumption An assumption directly 
related to a specific assignment, which, if found to be 
false, could alter the appraiser's opinions or conclusions. 
Extraordinary assumptions presume as fact otherwise 
uncertain information about physical, legal, or economic 
characteristics of the subject properly; or about conditions 
external to the properly such as market conditions or 
trends; or abouf the integrity of data used in on analysis. 
See also hypothetical condition. * 

fee simple estate Absolute ownership unencumbered by 
any other interest or estate, subjed only to the jirnitoi'ions 
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imposed by the governmental powers of taxation, eminent 
domain, police power, and escheat. * 

floor area ratio (FAR) The relatiansh;p belween Ihe 
above"ground floor area of a building, as described by 
the building code, and the area of the plot on which it 
stands; in planning and zoning, often expressed as a 
decimal, e.g., a ratio of 2.0 indicates that the permissible 
floor area of a building is twice the total land areai also 
called building"to.land ratio. t 

full service lease A lease in which rent covers all 
operating expenses. T ypicaliy, full service leases are 
combined with an expense stop, the expense leve! 
covered by the contract lease payment. Increases in 
expenses above the expense stop level are passed 
through to the tenant and are known as expense pass­
throughs. 

going concern value Going concern value is the value 
of a proven property operation. It indudes the 
incremental value associated with the business concern, 
which is distinct Tram the value of the real estaje only. 
Going concern value includes an intangible enhancement 
of the value of an operating business enterprise which is 
produced by the assemblage of the land, building, labor, 
equipment, and marketing operation. This process 
creates an economically viable business that is expected 
to continue. Going concern value refers to the total value 
of a property, including both real property and intangible 
personal property attributed to the business value. t 

gross building area (GBA) The total floor area of a 
building, including below-grade space but excluding 
unenclosed areas, measured from the exterior of the 
walls. Gross bUilding area for office buildings is 
computed by measuring to the outside finished surface of 

. permanent outer building walls without any deductians. 
All endosed floors of the building including basements, 
mechanical equipment floors, penthouses, and the like 
are included in the measurement. Parking spaces and 
parking garages are excluded. * 

hypothetical condition That which is contrary to what 
exists but is supposed for the purpose of analysis. 
Hypothetical conditions assume conditions contrary to 
known facts about physical, legal, or economic 
characteristics of the subject property; or about conditions 
external to the property, such as market conditions or 
trends; or about the integrity of data used in an analysis. 
See olso extraordinary assumption. t 

investment value Investment value is the value of an 
investment to a particular investor based on his or her 
investment requirements. In contrast to market value, 
investment value is value to an individual, not value in the 
marketplace. investment value reflects the subjective 
relationship between a particular investor and a given 
investment. When measured in dollars, investment value 
is the price on investor would pay for an investment in 
lig:~kof its perceived capacity to satisfy his or her desires, 
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needs, or investment goals. To estimate investment value, 
specific investment criteria must be known. Criferia to 
evaluate Q real estate investment ore not necessarily set 
down by fhe individual investori they may be established 
by on expert on real estate and its value, that is, an 
appraiser. t 

leased fee 
See leased fee estate 

leased fee estate An ownership interest held by 0 

landlord with the right of use and occupancy conveyed by 
lease to others. The rights of the lessor (the leased fee 
owner) and the leased fee are specified by contract terms 
contained within the lease,; 

leasehald 
See leasehold estate 

leasehold estate The interest held by the lessee (the 
tenant or renter) through a lease conveying the rights of 
use and occupancy for a stated term under certain 
condifions.* 

liquidation value The most probable price which a 
specified interest in rea! property is likely to bring under 
all of the following conditions: 1) Consummation of a 
sale will occur within a severely limited future marketing 
period specified by the client; 2) The actual market 
conditions currently prevailing are thc:se to which the 
appraised property interest is subiect; 3) The buyer is 
acting prudently and knowledgeably; 4) The seller is 
under extreme compulsion to sell; 5} The buyer is typically 
motivated; 6) The buyer is acting in what he or she 
considers his or her best interests; 7) A limited marketing 
effort and time will be allowed for the completion of a 
sale; 8) Payment will be made in cash in U.S. dollars or in 
terms of financial arrangements comparable thereto; and 
9) The price represents the norma! consideration for the 
property sold, unoffected by special or creative financing 
or sales concessions granted by anyone associated with 
the sale.:I: 

market rent The most probable rent that a property 
should bring in a competitive and open market reflecting 
all conditions and restrictions of the specified lease 
agreement induding term, rental ad'lustment and 
revaluation, permitted uses, use restrictions, and expense 
obligations; the lessee and lessor each acting prudently 
and knowledgeably, and assuming consummation of a 
lease contract as of a specified date and the passing of 
the leasehold from lessor to lessee under conditions 
whereby: 1) lessee and lessor are typically motivated; 2) 
both parties are weI! informed or well advised, and acting 
in what they consider their best interests; 3) a reasonable 
time is allowed for exposure in the open market; 4) the 
rent payment is made in terms of cash in U.S. dollars and 
is expressed as an amount per time period consistent with 
the payment schedule of the lease contrad; and 5) the 
rental amount represents the normal consideration for the 

property leased unaffected by special fees or concessions 
granted by anyone associated with the transaction. t 

market value Market value is one of the centro! 
concepts of the appraisal practice. Market value is 
differentiated from other types of value in that it is created 
by the collective patterns of the market. Market value 
means the most probable price which a property should 
bring in a competitive and open market under al! 
conditions requisite to a fQir sale, the buyer and seller 
each acting prudently and knowledgeably, and assuming 
the price is not affected by undue stimulus. Implicit in this 
definition is the consummation of a sale as of a specified 
dote and the passing of title from seller to buyer under 
conditions whereby: 1) A reasonable time is allowed for 
exposure in the open market; 2) Both parties are weI! 
informed or well advised, and acting in what they 
consider their own best interests; 3) Buyer and seller are 
typically motivated; 4) Payment is made in terms of cash 
in U.S. dollars or in terms of financial arrangements 
comparable thereto; and 5} The price represents the 
normal consideration for the property sold unaffected by 
special or creative financing or sales concessions granted 
by anyone associated with the sale.§ 

marketing period The time it takes an interest in real 
property to sell on the market subsequent to the date of 
an appraisal. :; 

net lease lease in which all or some of the operating 
expenses are paid directly by the tenant. The landlord 
never takes possession of the expense payment. In a 
Triple Net Lease all operating expenses are the 
responsibility of the tenant, including property taxes, 
insurance, interior mainfenance l and other miscellaneous 
expenses. However, management fees and exterior 
maintenance are often the responsibility of the lessor in a 
triple net lease. A modified net lease is one in which 
some expenses are paid separately by the tenant and 
some are included in the rent. 

net rentable area (NRA) 1) The area on which rent is 
computed. 2) The Rentable Area of a floor shall be 
computed by measuring to the inside finished surface of 
the dominant portion of the permanent outer building 
walls, excluding any major vertical penetrations of the 
Hoor. No deductions shall be made for columns and 
projections necessary to the building. Include space such 
as mechanical room, janitorial room, restrooms, and 
lobby of the floor. • 

occupancy rate The relationship or ratio between the 
income received from the rented units in a property and 
the income that would be received if a!1 the units were 
occupied.* 

prospective value opinion A forecast of the value 
expected at a specified future date. A prospective value 
opinion is most frequently sought in connection with real 
estate proiects that are proposed, under construction, or 
under conversion to a new us, or those thai have not 
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achieved sellout or a stabilized level of long~ferm 
occupancy at the time th~ appraisal report is written. * 

reasonable exposure time The estimated length of 
time the property interest being appraised would have 
been offered on the market prior to the hypothetical 
consummation of 0 sale at market value on the effedive 
date of the appraisal; 0 retrospective opinion based upon 
on analysis of past events assuming a competitive and 
open market, tt 

rent 
See 
full service lease 
net lease 
market rent 
contract, coupon, face, or nomina! rent 
effective rent 

shell rent The typical rent paid for retail, office, or 
industrial tenant space based on minimal "shell" interior 
finishes (called plain vanilla finish in some areas). Usually 
the landlord delivers the main building shell space or 
some minimum level of interior build-out, and the tenant 
completes the interior finish, which can include walt 
ceiling, and Hoor finishes; mechanical systems, interior 
electric, and plumbing, Typically these are long-term 
leases with tenants paying all or most property expenses. * 

surplus land land not necessary to support the highest 
and best use of the existing improvement but, because of 
physical limitations, building placement, or neighborhood 
norms, cannot be sold off separately, Such land mayor 
may not contribute positively to value and mayor may not 

t The Appraisal of Real Estate, Thirteenth Edition, Appraisa! 
Institute, 2008, 

l: The Dictionary of Real Estate Appraisal, Fourth Edition, 
Appraisal Institute, 2002. 

§ Office of Comptroller of the Currency (OCC), 12 CFR Part 
34, Subpart C - Appraisals, 34.42 (g); Office of Thrift 
Supervision (OTS), 12 eFR 564.2 (g); Apgraisal Institute, 
The Dictionary of Real Estate Appraisal, 4 ed, (Chicago: 
Appraisal Institute, 2002), 177~178. This is also compatible 
w'ith the RTC, FDIC, FRS and NCUA definitions of market 
value as well as the example referenced in the Uniform 
Standards of Professional Appraisa! Practice (USPAP). 

2000 BOMA Experience Exchange 
Income/Expense Analysis for Office Buildings 
Owners and Managers Association, 2000) 

Report, 
(Building 

tt Statement on Appraisal Standard No.6, Appraisal 
Standards Board of The Appraisal Foundation, September 
16,1993, revised June 15, 2004. 
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accommodafe future expansion of on existing or 
anticipated improvement. See also excess land. * 

usable area 1) The area actually used by individual 
tenants. 2) The Usable Area of an office bUilding is 
computed by measuring to the finished surface of the 
office side of corridor and other permanent walls/ to the 
center of partitions that separate the office from adioining 
usable areas} and to the inside finished surface of the 
dominant portion of the permanent outer bui!ding walls, 
Excludes areas such as mechanica! rooms, ian ito rial 
room, restrooms, lobby, and any moior vertical 
penefralions of a multi-tenant Hoor. . 

use value Use value is a concept based on the 
productivity of an economic good. Use value is the value 
a specific property has for a specific use. Use value 
focuses on the value the rea! esfate contributes fo the 
enterprise of which if is a part, without regard to the 
property's highest and best use or the monetary amount 
thot might be realized upon its sale. t 

value indication An opinion of value derived through 
applicotion of the appraisal process, * 
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"The Feoffees of the Grammar School of Ipswich - submit the following report­
March 1885. 

The fund of the Feoffees is invested as follows. 
One, 5 per cent Water bond of the city of Lynn 
Two House lots in Revere - value 
26 2/3 Old Rights in Jeffries Neck - value 
Little Neck (so called) Valued 
School Farm in Essx (so called)- value 
Notes of the Town of Ipswich 
On deposit in the Ipswich Savings Bank 

The income received during the year, has been as follows. 

Received from the rent of Neck Rights 
" " "" land under houses on Little Neck 

Recd from interest on Lynn City bonds 
" u U " Town notes 
" " rent of School Farm in Essex 

The expenses and payments during the year, are as follows. 

Paid A. M. Osgood for services as master of the Grammar School 
Paid John N. Nourse for surveying and for a Pla,n of Little Neck 
Paid sundry bills for labor and repairs at Little Neck 
Deposited in the Ipswich Say Bank 

Theo. T. Cogswell- Treasurer" 

$4,000.00 
1,000.00 

933.33 
2,000.00 
1,000.00 
1,500.00 

520.72 
10,954.05 

208.95 
97.00 

200.00 
75.00 
46.67 

627.62 

350.00 
25.00 
10.66 

241.96 
627.62 

Handwritten "Report of the Feoffees of Grammar School Fund -1885- Accepted" 
in a file of Feoffees' reports in the Town Clerk's office. 
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EXHI81f A 

RENT PAYMENTS 

A 1. The annual rent for the flfstthree (3) years of the Term, due to the Landlord 
shall be as [ollows. payable In advance In quarterly Installments during the term of this 
L"ase' 

711,06 .... 6;'30fO 7 
7/1/07 .. ·6130i08 
7' I '08 .,- 6/30/09 

Annual Rent 

$9,700.00 
$9.70000 
S9.70000 

Instaliment 

S2,425.00 
52.425.00 
S2.425.00 

A.3. 8eglrcn!r,g on JUly 1,2009. each reSidential lot at Little Neck '11111 be 
,.;S~!unf1d !G),one C.T hdt more than ten {10) classes to be establislled by the Landiord for 
Inc purf1'()s"e or more aCCUr2{e!j ~2S!ng the annual rem on tne relatrJe values of ttle lots. 
0:': Of before Jur,e 30. 2008.. t~.e Land~crd s.l~al; prolJlde tnA Tenant 'J'i;th a .scheclu:2: 
:,..:C':n~lfy'!lj9 6,';;ch c,f the loT.s b'/ p8rcel r,urnbBr. streEt addreSS and rental class. Orl01 

~:ef(i: & Oec:srnt.1er 31. 2008. the Lancl!ord shal! noVf'J the T enan[ Wr vvntlng of the annuai 
r~n! for"ihe f .. ol in br~ r:k!p tn thp ! j1n~10rd fr_"\( thl? period Of Jul)1 1, 2009, through .. h,..!r.9 
~(), 2(J17 The rV1nq'r!! rpn! .;;hA'i! hp. 0prprmln ,,:,1j in ~h0 sole QISCTr:;ttll0 cf the Land!c.rd 
-:;;It;;r I.~-k;·{~q :!l:o (3cr,(;unt (8'\ ttl·:?; L~l( value ('if th:;:; L.ets as to 'Nt-'ICh the La~c!or~ =.11.3: 1 

r(~celve ad'/'ce ficrn appropriate professionals, (b) the operating costs of L.illie Neck Cine 
(t.; the Chafj;3b 1e purposes of the Land!ord 

A 4 Ti 18 annual rent for Jul! 1, 2012, through June 30, 2015, shaH be 
c"l'errnInEed In the sole discretion of 1I1e Landlord aiter taking Into account (a) the fa" 
; .. ;ius of [ht: Lot as \0 ""(Hen the LCindlord shaH recerve advice from B90fopn8fe 
prufesslonals. (b) the operatmg costs of Little Neei-: and Ie) the chantatJI8 purposes of 
the Land!crd. The Tonant shall be notified In wilting of any change In the annual rent at 
leas; ))II'I"ly 190) days pnor to the effective date of such cilange. 

,i-·,5 Fo( each sdbsequE::nt threewyear per!od of the Term,'the annual rent shall 
1),3 adjusted In the manner described In Paragraph A.4. a!Jove. 

1\ 6 The rent desCribed In thiS Exhibit A does not Include the Tenant's 
pavrnents descnbed In Sections 6 or 7 of the I_ease, 
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VALUATION & ADVISORY SERVICES 

WEBSTER A. COLLINS 

S!~.§ I New England 

CB Richard Ellis, Inc. 
111 Huntington Avenue, 121h Floor 
Boston, fIlA 02199 

TEAM COLLINS 
Websier A Collins, Iv\AI, eRE, FRICS 
Harris E. Collins, /v\A.1, CRE, FRICS 
James T. Moore 
John P. Davis 
Mathew J. Sanios 
Michael Carnell 
Kirsfyn M. Pearl 
Rache! L. Goldberg 

Webster A. Collins, Executive Vice President and Partner, p.e of CB Richard Ellis/New England 
Partners is a real estate appraiser, real estate counselor, and specialist in the sale of investment 
properly. His experience extends over a period of more than thirty years and includes analysis of over 
$30.0 billion dollars in properly. For New England based capital, he has completed assignments in 
most maior cities throughout the Unites States. 

Appraisal 

When completing an appraisal, each assignment will counsel the client on issues of value, market 
forces, and alternatives or unique aspects that may impact a property. Specific appraisal assignments 
completed include: 

John Hancock Tower Complex -

Regional Malls -

Downtown Boston High-Rise Towers -

Malden Mills -

Northeast Savings / Rhode Island 
Depositors and Economic Protection 
Corporation ~ 

$910,000,000 transaction involving the John Hancock 
Tower Complex and for Manulife the Berkeley Building 
and Brown Buildings. 

Burlington Mall, North Shore Mall, Mall at Chestnut 
Hill, Pheasant Lane Mall, Hanover Mall. 

53 State Street, One Financial Center, 225 Franklin 
Street, 101 Federal Street, 265 Franklin Street, One 
Boston Place, One Federal Street, 125 High Street. 

New 507,463 square foot manufacturing facility to 
replace mill buildings destroyed by fire. 

Completion of what is believed to be the largest single 
commercial appraisal assignment in New England 
involving 873 Rhode Island properties. 

His client base is brood and includes numerous New England entities including John Hancock, MIT, 
and Brown Universiiy. 

Although his experience is primarily in New England, he has completed assignments throughout the 
United States. He is an Emeritus Member of Valuation Network, Inc. (now Integra), a nationwide 
consortium of over 40 appraisal and consulting firms. He is a past National President. 
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Webster A. Collins - Page Two 

He has developed specific estate and resort properly expertise and has valued properly on Martha's 
Vineyard, Nantucket Island, and Block Island. On Nantucket, he has appraised over 70% of all 
commercial/hotel space. 

He is a member of The Appraisal Institute (MAl) and is a Past President of the New England Chapter. 
He has appraised over 80 million square feet of office space, over 40 million square feet of industrial 
space, aver 20 million square feet of retail, over 25,000 apartment units, and over 10,000 hotel 
rooms. He is a licensed and certified real estafe appraiser in: Massachusetts, New Hampshire, Rhode 
Island, New York, and on a temporary basis in other locations where clients own property. 

Real Estate Counseling 

Real estate counseling is a separate discipline which offers advisory services on a wide range of real 
estate issues. Examples of services provided by Mr. Collins include: 

Market studies including supply and demand analysis - He called the 1979, 1987 and 
1994,2001 and 2004 Boston office market turns. 

Feasibility studies - He completed the feasibility studies for the IBM Building in 
Waltham and the re-use alternatives of Fenway Park for the Boston Red Sox. 

Development Planning - He has subdivided land and through the approval process, 
he has obtained permits. He has prepared development impact reports. 

Air rights leases and ground leases - Copley Place is built on air rights where Mr. 
Collins served as advisor to the ownership. 

Asset Management and leasing team support - He has advised on over five million 
square feet of lease negotiations. 

Real estate tax abatements - Involvement includes testimony on downtown high-rise 
and suburban office buildings, shopping centers, hotels, and apartments. 

Rehabilitation studies and development consulting - He advised and implemented the 
Paine Office BUilding and 711 Atlantic Avenue rehabilitations. 

Service as an investment fiduciary responsible for individual properties held in trust. 

Eminent domain - He has provided litigation support on hundreds of properties and 
provided expert witness testimony on the largest taking in the history of Massachusetts -
150 Causeway Street. His testimony has been upheld by the Supreme Court of Rhode 
Island. 

Any counseling services are undertaken based on a pre-agreed upon fee for services. Mr. Collins is a 
member of the American Society of Real Estate Counselors (CRE) and has served on their Board of 
Govemors. He has served as Editor of The Counselor, published by The Society; is the author of a 
monograph: Office Rehabilitation: Key Ingredients for Successful Projects; and has published over 80 
articles in such publications as The Appraisal Journal, Real Estate Issues, and New England Real 
Estate Journal. Mr. Collins is a fellow in the Royal Inslitute of Chartered Surveyors (FRICS). 
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Webster A. Collins - Page Four 

He has qualifjed and testified as an expert witness on reo! estate matters on over one hundred 
occasions before tribunals arbitrating disputes, courts, Appellate Tax Boards, and federal iurisdictions. 
He has testified in all New England states as well as in seven other states, and at the Supreme Court of 
the State of New York. He is an expert on estate and gift fax matters involving Interna! Revenue Service 
and state taxation authorities including determination of discounts for partial inlerests. He is an expert 
in eminent domain. He co-manages CBRE's litigation Support Group for the United States. 

Investment Sales 

The selling of investment property is a specialty unto itself that utilizes all aspects of a counselor's skill in 
analysis and negotiation. Investment sales involves the ·proper buyer-seller matching that comes about 
only when a counselor is able to apply the sum total of his or her years of experience. 

Under a team approach, Mr. Collins, in recent years, has participated in over $750,000,000 in 
transactions which among others include: 

Harbor South - A 203,000 square foot office bUilding. 

Woburn Industrial Center - A 506,000 square foot, 6-building industrial park. 

250 Boylston Street - A landmark office building across from the Boston 
Public Garden for conversion to condominiums. 

One Marlboro Place - A 160,000 square foot research and development 
bUilding. 

Canton Commerce Center - A 360-acre office, research and development park. 

Chemfab Home Office - A 164,000 square foot sale/leaseback with sale of 155 
acres of excess !and. 

Lewiston Mall - A 266,441 square foot regional shopping mall (but not 
including the TJX store). 

Community Involvement 

Mr. Collins is involved with various community activities. A summary of his involvement includes: 

o Director for twenly-two years of the Boston Five Cents Savings Bank, now part of 
Citizens Financia! 

o Beth Israel Deaconess Medical Center - Overseer and Member of Building and 
Ground Committee 

o Lehigh University - Collins-Goodman Endowed Chair in Real Estate Studies 

o Editorial Board - Real Estate Issues 

o Appraisal Foundation - Firm representative on Industry Advisory Council 

o Director of Joseph Farber & Co., Inc., Denver's largest appraisal and consulting 
firm and part of director team which sold the company to employees. 

o Trustee - Greater Boston Real Estate Board Pension Fund 

o Advisor - William S. Ballard Scholarship Fund 

0313 



Webster A. Collins - Page Four 

o Director - Milton Fuller Housing Corporation 

o Member - Lambda Alpha - Honorary Land Society 

In summary, the cumulative total of Mr. Collins' experience has resulted in his completing over 5,500 
reports involving over 170 million square feet of property and since his joining his firm as a partner in 
1983 becoming one of the top producers in the history of the firm. Since 1989, the firm has 
presented awards for achievement. For seven consecutive years, Mr. Collins was awarded the 
"Partners' CUp'l for top production. 

Mr. Collins is committed to the mission of his firm and creates teams for most assignments in order to 
provide clients with the best possible seIYice. In 2003, the "Partners Cup," which he continues to hold, 
was converted to an overall performance prize and presented to Mr. Collins by his peers. 
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Background Information on CBRE/New England 

a. CBRE - N.E. Partners, LP (CBRE/NE) is a strategic joint venture between Whittier Partners 

Group, LLC (50%), a privately held limited liability corporation and CBRE (50%), the world's 

largest commercial real estate services company which is publicly traded on the NYSE. This 

joint venture combines national resources with regional control and ownership to offer clients 

a balanced service platform. 

b. CBRE provides services through 425 principal offices in 61 countries. CBRE was created in 

1998 after CB Commercial, founded in 1906, acquired REI Limited, the holding company for 

all Richard Ellis operations outside of the United Kingdom. 

~ CBRE WHOLLY OWNED OFFICES; 300 

~ CBRE AFFIliATE OFFICES: 122 

The New England operation was formed in 1997. It currently employs 480 individuals and 

has 6 offices located in strategic business centers throughout New England. Their 

headquarters is in Boston, MA with regional offices in Hartford, CT, New Haven, CT, 

Providence, RI, Manchester, NH and Portland ME. CBRE/NE is the largest full-service 

commercial real estate services company in New England. 
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VALUATION AND ADVISORY SERVICES 

* Regional Offi,e 

e Sotellite Office 
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c. Services performed include Single Asset Valuations, Capital Market Support Services, Market 

Analyses, Feasibility Studies, Valuation Reviews, Lease Analyses, litigation and Bankruptcy 

Support, Arbitration and Consultation, Property Tax Analyses and other assignments. While 

CBRE's roots date back to 1906, the Valuation & Advisory Services Group was formed in 

1944. 

As part of CBRE/NE's broad platform of real estate services, Valuation & Advisory Services 

provides' accurate, reliable and timely valuations critical to the success of every real estate 

transaction or financing. All CBRE/NE reporting conforms to the Appraisal Institute and the 

Uniform Standards of Professional Appraisal Practice. 

A team approach is applied in completing any assignment which starts with study of the nature 

of the problem to be addressed. As part of a very large firm, there is access and availability to 

gather market data unparallel in the industry. This includes I-Channel and the firm's archival 

and delivery system. 

Our experience in New England involves a 25%-50% market penetration involving most 

product types. 

d. The Valuation & Advisory Group of CBRE includes: 

o Over 400 Valuation Professionals - United States 

o Over 1,250 Valuation Professionals - Worldwide 

0316 



o Over 55 Valuation Offices - United States 

o Over 450 Valuation Offices - Worldwide 

1. The Valuation & Advisory Group is organized as follows: 

2. Our staff has access to the entire CBRE real estate services platform, an invaluable 

tool for market research and insight. This network includes Asset Services, Brokerage 

Services, Capital Markets, CBRE Consulting, CBRE Investors, Trammell Crow 

Development and Investment, Global Corporate Services, and all our Specialty 

Services groups. 

The Valuation & Advisory Services Group within CBRE fundions as a separate unit 

within Ihe firm. The group cooperates with all other groups and has the advantage of 

access to information from its Brokerage Group. 

The most common property types we appraise are: 

Office - many assignments completed for major pension funds and for financing 

institutions and insurance companies. 

Industrial - includes warehouses, research and development, manufaduring, 

incubator, cold storage, self.storage, maqUiladoras and special industrial uses. 

Retail- includes single.tenant, strip, neighborhood, community and power centers, as 

well as over 50 regional Inolls eoch year. 
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Multi-Housing - small and large apartment buildings and complexes for conventional, 

FNMA, Freddie Mac and HUD financing. 

Vacant Land - both finished sites and raw land. 

Hotel, Resort and Golf Courses - our hospitality specialists appraise over 1,000 hotels 

and approximately 25 golf courses annually. 

Special Use - includes automotive dealerships, race tracks, marinas, branch banks, 

theaters, ice rinks, bowling centers, service stations, hospitals, nursing homes, senior 

housing and large land parcels. 

The following chart shows assignments completed by general property type (US only). 

P-eriot'lrl(!nce cmd Rlfrst.*1t:s 
Valuation & AdvisolY SelYices assignments completed by general property type (United States only) 

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 

Conclusion 

Whether or not the assignment involves appraisal, consulting, or expert testimony, the mission 

of the firm is to provide the best advice, guidance and iudgments as relates to the issues 

involved. 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRlAL COURT 

PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss Docket No. ES09E0094QC 

ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, JAMES ) 
FOLEY, ELIZABETH KILCOYNE, PATRlCK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees of the Grammar School in the Town ) 
of Ipswich, ) 

Plaintiffs, 
v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, and 
RlCHARD KORB, as he is Superintendent of 
Schools in the Town ofIpswich, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------~) 

MOTION OF THE PROPOSED INTERVENERS TO STAY ENTRY OF JUDGMENT, 
AND IN THE ALTERNATIVE, TO STAY THE JUDGMENT, PENDING THE 

RESOLUTION OF THEIR MOTION TO INTERVENE 

The proposed interveners in this action, a group of parents ofIpswich Public School 

students and their children, who are beneficiaries of the trust of William Payne, have moved to 

intervene in this action, alleging various interests separate and distinct from those of the general 

public. Although they relied upon the public pronouncements of the School Committee that it 

would vigorously defend this case and prosecute the counterclaim, it is now clear that the School 

Committee will not vigorously defend the case and protect the interests of the beneficiaries of the 

Trust. Upon learning of the School Committee's abandonment of its defenses and counterclaim, 

the proposed interveners immediately sought intervention through a series of filings including a 
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Motion to Intervene, a Supplement to the Motion to Intervene, and a Second Supplement to the 

Motion to Intervene. 

On January 3, 2012, the interveners learned, through their attorney, that an Agreement for 

Judgment between the existing parties to this action had been approved by the Court and that a 

Judgment issued dated December 23,2011. 1 The Judgment has not, however, entered on the 

docket. Accordingly, the proposed interveners hereby move to immediately stay entry of the 

Judgment on the docket, and in the alternative, to stay the Judgment, pending the resolution of 

their motion to intervene, including any appeals regarding the motion. As grounds for this 

motion, the proposed interveners state: 

I. The parent interveners are all members of a large group of nearly 700 residents or 

parents of children in the Ipswich Public Schools ("the Beneficiary Group"), children who 

comprise the actual beneficiaries of the trust. The parents have always been opposed to the 

Feoffees' proposed sale of Little Neck. (See Amicus Brief in Opposition to Plaintiffs' Motion 

for Partial Summary Judgment, dated January 27,2011, filed by the Beneficiary Group.) 

2. Many of the parent interveners are also former and current members of various 

Ipswich town boards, including the Ipswich Planning Board and the Ipswich Finance Committee, 

among others. 

3. Some of the parent interveners are residents not of Ipswich, but of Rowley, and as 

such they have no vote in the selection of the Ipswich School Committee. 

4. All of the parent interveners claim an interest separate and distinct from that of 

the general public in the matter at hand, being parents ofthe actual beneficiaries of the Trust. 

I Up until January 3, 2012, no attorney in the case had supplied the interveners' counsel 
with a copy of the approved Agreement for Judgment or the Judgment. 

-2-
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5. As detailed in the previously referenced filings in support of their motion to 

intervene, including the affidavits of certain interveners, incorporated herein hy reference, they 

relied upon the School Committee to vigorously defend the terms of the Trust as written, 

including the mandate that the land shall not "be sold nor wasted." 

6. Moreover, based on public votes of the School Committee, the School 

Committee's position taken at Town Meeting authorizing the expenditure of substantial legal 

fees to defend against the sale of Little Neck, and press coverage concerning the School 

Committee's position opposing the Feoffees' proposed sale of Little Neck, the parent interveners 

relied upon the School Committee to adequately represent their interest and the interest of their 

children as beneficiaries of the Trust in enforcing the trust provision that the land not be sold. 

7. Notwithstanding the School Committee's public position - taken in public School 

Committee meetings, at Town Meeting, and in the press - to vigorously defend the lawsuit and 

oppose the Feoffees' proposed sale of Little Neck, the School Committee inexplicably entered 

into the Agreement for Judgment which attempts to accomplish just that objective: the sale of' 

Little Neck. Moreover, the Agreement for Judgment includes numerous provisions that will 

actually harm the Ipswich Public Schools, in direct violation of the purpose of the Trust? 

8. Throughout this entire litigation and after the taxpayers ofIpswich have spent 

hundreds of thousands of dollars in legal fees, there has never been a judicial decision on the 

fundamental question presented by this case, i.e., whether a deviation from the plain and 

unambiguous language ofWiIliam Payne's will that Little Neck never be sold is permissible 

2 These harms are detailed in the supporting affidavits of Clark Ziegler and Douglas 
DeAngelis, inter alia, which are incorporated herein by reference. 
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under the circumstances. Absent a judicial decision specifically addressing this issue, the 

Agreement for Judgment should not be allowed to stand, and it is subject to challenge on appeal. 

9. The interveners intend to challenge the judgment on appeal as is their right in the 

event that their motion to intervene is denied. See Massachusetts Federation of Teachers v. 

School Committee of Chelsea, 409 Mass. 203, 204 (1991) (an order denying intervention is 

immediately appealable by the applicants claiming intervention as of right). 

10. In order to present this case to the Appeals Court (or to a single justice of the 

Snpreme Judicial Court) in an orderly fashion, the proposed interveners respectfully request that 

entry of Judgment on the docket be stayed pending the resolution of their motion to intervene, 

including any appeals regarding the motion. If Judgment is entered, the proposed interveners 

respectfully request, in the alternative, that the Judgment be stayed. 

11. A stay of entry of Judgment and a stay of the Judgment itself will prevent 

irreparable harm to parties who would otherwise change their positions in reliance upon the 

Judgment. 

12. The proposed interveners are filing this motion in this Court in the first instance 

as required by Rule 6(a)(I) of the Massachusetts Rules of Appellate Procedure. 

Conclusion 

For the above reasons and for all of the reasons stated in the motion to intervene and the 

supplements thereto, and the affidavits filed in support of the motion, the proposed interveners 

respectfully request that this Honorable Court issue an immediate order staying entry of the 

Judgment on the docket of this case, and alternatively, if Judgment enters, staying the Judgment 

itself pending the resolution of their request for intervention, including any appeals therefrom. 

-4-
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Dated: January 5, 2012 

Respectfully submitted, 

DOUGLAS J. DeANGELIS, CATIlERINE 
T.J. HOWE, JACQUELINE PHYPERS, 
JONATHAN PHYPERS, PETER BULETZA, 
KENNETH SWENSON, ROBERT 
WEATHERALL, JR., JOANNE DELANEY, 
CARA DORAN, ANDREW BRENGLE, 
SUSAN BRENGLE, MICHELE WERTZ, 
JASON WERTZ, CLARK ZIEGLER, and 
CARL NYLEN; individually and on behalf of 
ilieir minor children, 

By their attorneys, 

/") 

/lldMkhbd ~ 
M E. Swirbalus, BBO #631650 
DAY PITNEY LLP 
One International Place 
Boston, MA 01110 
Tel: (617) 345-4600 
Fax: (617) 345-4745 
meswirbalus@daypitney.com 

CERTIFICATE OF SERVICE 

I, Mark E. Swirbalus, hereby certify iliat on this 5ili day of January, 2012, I served a copy 
of the foregoing by first-class mall upon counsel of record. 

NOTICE OF HEARING 

A hearing on iliis motion is scheduled for 9:00 a.m. on Friday, January 13,2012. 

> 
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COMMONWEALTH OF MASSACHUSETTS 

ESSEX, SS. 

ALEXANDER B.C. MULHOLLAND, JR, 
et al., 

Plaintiffs, 

v. 

ATTORNEY GENERAL of the 
Commonwealth of Massachusetts, et al.; 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PROBATE & FAMILY COURT 
NO. ES09E0094QC 

OPPOSITION OF IPSWICH SCHOOL COMMITTEE AND RICHARD KORB 
TO MOTION TO STAY ENTRY OF JUDGMENT OR TO STAY JUDGMENT 

Fifteen individuals have filed a motion to intervene on the grounds that they are active in 

community affairs and have children in or eligible to attend the Ipswich Public Schools. Without 

citing any authority in support of their request, they now seek to delay the sale of Little Neck, by 

staying enforcement of the Agreement for Judgment that the Feoffees and School Committee 

entered into and that the Attorney General and this Court approved. This Court should deny both 

the motion to intervene and the motion for a stay of judgment because under settled case law, the 

proposed interveners lack standing. Moreover, they have uot satisfied the requirements of Rule 

24( a) so a denial of their motion to intervene will not be by any standard an abuse of discretion. 

Their threat to pursue what would be a legally frivolous appeal provides no basis for delaying the 

enforcement of the judgment. 

The interveners acknowledge that the trust in question is a "public charity" as that term is 

defined in Massachusetts cases. See, e.g., Peakes v. Blakely, 333 Mass. 281, 284-85 (1955) (gifts 
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in trust to Brookline School Committee for benefit of Brookline High School, held to be public 

charitable trust); Peirce v. Attwill, 234 Mass. 389, 391 (1920) (trust for benefit of town of 

Middleborough held to be public charity); Trustees of Dartmouth College v. Quincy, 331 Mass. 

219,225 (1954) (trust estiblished to support school for Quincy girls held to be "a charitable trust 

for the benefit of the public"); Burbankv. Burbank, 152 Mass. 254 (1890) (even if benefits "are 

confined to specified classes, as decayed seamen, laborers, farmers, etc., of a particular town, it 

is well settled that it is a public charity"). 

Black letter law establishes that when, as here, a public charity benefits a specified class 

of the public, such as the townspeople and schoolchildren ofIpswich, the individual members of 

the beneficiary class lack standing to challenge any aspect of the charity's operations. To 

establish standing an individual must show a distinct and separate interest in the trust- such as 

an individual right to hold office that is being denied. Only the Attorney General of the 

Commonwealth has standing to protect the public's generalized interestin the operations of the 

charity. E.g., Rogers v. Roman Catholic Archbishop of Boston, 72 Mass. App. Ct. 1117 (2008) 

(unpublished opinion attached as Exhibit A) (church parishioners lacked standing to stop sale of 

real estate held for benefit of pansh); Cassell v. Christian Science Board of Directors, 67 Mass. 

App. Ct. 1119 (2006) (unpublished opinion attached as Exhibit B) (church member lacked 

standing to vindicate a generalized interest in church operations shared with all church 

members); Garland v. The Beverly Hospital Corp., 48 Mass. App. Ct. 913 (1999) (rescript) 

(Gloucester resident lacked standing to challenge operation of charitable trust established to 

benefit Gloucester residents); Weaver v. Wood, 425 Mass. 270 (1997) (members of Christian 

Science Church lacked standing to challenge church's alleged violation of deeds of trust); 

Worcester Memorial Hospital v. Attorney General, 337 Mass. 769 (1958) (trustees and members 

2 
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of hospital lacked standing to appeal hospital merger); Dillaway v. Burton, 256 Mass. 568 (1926) 

(trustees under settlors' will lacked standing to prevent breaches of trust in administration of 

charitable corporation created under the will); Burbank v. Burbank, 152 Mass. 254 (1890) 

(pittsfield residents lacked standing to challenge settlement pursuant to which real estate left in 

trust for Town's benefit was instead sold to Town). 

The proposed interveners do not claim that they or their children have some special rights 

under the William Paine trust distinct from the interest held by other parents, children and 

citizens ofIpswich. They do not claim that they have any special right to make decisions, as do 

the Superintendent and School Connnittee, concerning if, how, and when funds received from 

the trust are to be expended. Rather, they claim that what distinguishes them from other parents 

. in Ipswich, and gives them a special and distinct right to substitute their judgment for that of the 

Attorney General, is that they are active in town affairs. Thus, paragraph 13 of their proposed 

Counterclaim describes their "separate and distinct" interest in the trust as follows: "The interest 

of the Applicants for Intervention and their minor children is separate and distinct from that of 

the general public because, inter alia, of their active involvement in the town of Ipswich and 

town governance generally and the Ipswich Public Schools specifically." 

The would-be interveners cite to no case holding that activism in town affairs confers 

upon them rights greater than those held by other members of the general pUblic. Indeed, in each 

of the cases in which standing was found to be wanting, the individuals who sought to intervene 

were, by definition, activists - individuals who were active in their church, or in their hospital, or 

in their commuruty. It was perhaps because of the multitude of such activists in every 

commuruty that the Legislature deemed it necessary to designate a single authority - the 

3 
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Attomey General to act as the sole and exclusive representative ofthe community's 

generalized interest in overseeing the operations of charitable trusts. 

These principles were explamed in the seminal case of Burbank v. Burbank, 152 Mass. 

254 (1890), which involved strikingly similar facts to those here. There, a decedent left in trust 

certam land, which was eventually to go to the town of Pittsfield for use as a hospital and public 

park, but only after the decedent's heirs died many years in the future. In the meantime, the 

town would have to comply with onerous and expensive conditions. The town and heirs were 

able to reach a compromise agreement pursuant to which the town was able to buy the land 

immediately. The attoniey general assented to the settlement, and a jndge approved it. But as in 

the instant case, a group of citizens sought to scuttle the settlement, claiming on appeal that they, 

not the attomey general, represented the beneficial interest of the citizens of Pittsfield. The 

Supreme Judicial Court dismissed their claims, stating as follows: 

The petitioners, R. W. Adam and others, show no other interest in these charitable devises 
and bequests than that of the general public, and of all other citizens of Pittsfield. They 
appear to have filed their petition without any leave of court so to do, and have sought to 
bring here by appeal the decree sanctioning the proposed cOmpromise which was 
rendered by a single judge after a hearing to which the attorney general was a party. They 
claim the right to represent the beneficiaries of this charitable trust, and complam that this 
decree has been rendered "without the appointment of trustees to act for the beneficiaries, 
and without the concurrence or assent of the beneficiaries, and without such beneficiaries 
or trustees for them being made parties thereto," etc. But the law has provided a suitable 
officer to represent those entitled to the beneficial interest in a public charity. It has not 
left it to individuals to assume this duty, or even to the court to select a person for its 
performance. Nor can it be doubted that such a duty can be more satisfactorily performed 
by one acting under offiCial responsibility than by individuals, however honorable their 
character and motives may be. 

152 Mass. at 256 (emphasis added). The Court went on to say, in language that is just as true 

today as it was then, 

No proceedings in regard to a public charity, no matter how general the assent of those 
beneficially interested, would bind [the attomey general) if not made a party; nor can any 
proceeding in regard to a public charity to which he has been made a party be 
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invalidated by those beneficially interested, but having no peculiar and immediate 
interests distinct from those of the pUblic. 

Id. (emphasis added). 

Here, the would-be interveners claim to be beneficially interested in the trust, but they 

possess no peculiar and immediate interests distinct from those of the public. Their allegation 

that they are civically active parents of current Ipswich schoolchildren establishes only that they 

are among the many members of the general public for whose benefit the trust was created. This 

generalized interest does not give them standing, nor does it permit them to hold up the sale of 

the property. It is the exclusive role of the Attorney General to protect the public's generalized 

beneficial interest in the operation of the trust. And the Attorney General, who has heen 

intimately involved in the case, has concluded, as have the parties, that the proposed sale and 

restructuring of the trust pursuant to the Agreement for Judgment - rather than engaging in years 

more of expensive and wasteful litigation - is in the best interests of the Ipswich Schools. 

CONCLUSION 

For the foregoing reasons, the proposed intervenors' motion to stay the entry or 

enforcement of the judgment should be denied. 

Dated: January 2 { , 2012 

Respectfully submitted, 
IPSWICH SCHOOL COMMITTEE and 
RICHARD KORB 
By their attorneys, 

. ~:t~L 
stephefihrry BBO # 395955 
Andrew T. Imbriglio BBO # 676049 
CASNER & EDWARDS, LLP 
303 Congress Street 
Boston, MA 02210 
(617) 426-5900 
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CERTIFICATE OF SERVICE 

I hereby certifY that on Jannary ~ 2012, I caused a copy of the foregoing document to 
be served by flIst class mail upon all counsel of record and upon Mark E Swirbalus, Day Pitney 

LLP, One International Place, Boston MA 02110. t L. .. ' . 

.. dA~/-----
Steph~n M. Perry , 
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Rogers v. Roman Catholic Archbishop of Boston, 72 Mass.App.ct. 1117 (2008) 

893 N.E.2d 802 

Unpublished Disposition 
72 Mass.App.Ct. 1117 

NOTICE: THIS IS AN UNPUBUSHED OPINION. 
Appeals Court of Massachusetts. 

.r nn ROGERS & otberg, 
v. 

ROMAN CATHOUCARCHBISHOP OF BOSTON. 

No. 07-P-629. I Sept. 19, 2008. 

By the Court (LENK, DUFFL Y & GREEN, n.). 

Opinion 

MEMORANDUM AND ORDER PURSUANT TO 
RULE 1:28 

*1 This is an appeal from the dismissal of a complaint 
brought by three plaintiffs, Jon Rogers, James Donahue, 
and James Clifford, parishioners of the St. Frances X. 
Cabrini Parish (parish), seeldng declarative and injunctive 
relief allegedly on behalf of themselves and other 
parLGhioners of the parish. They seek to permanently 
enjoin the defendan~ Roman Catholic Archbishop of 
Boston CR;CAB)1 from transferring, converting, securing, 
or conveymg real estate and personal property held in the 
name or for the benefit of the parish, and a declaration 
that, pursuant to G.L. c. 67, §§ 44-46, the RCAB holds 
such property in trust for the sole benefit of the 
parishioners of the parish. The complaint was dismissed 
for failure to state a claim. Mass.R.Civ.P. 12(b)(6), 365 
Mass. 755 (1974). 

As alleged in the amended complaint, the parish was 
created in the late 1950's in Scituate;,parishioners gave 
money and other goods to outfit the first rectory and 
provided the funds for the purpose of purchasing parcels 
ofland for church buildings and for the cost of building 
the church, rectory, and parish center, The parish is fully 
self-supporting and owes DO indebtedness to the RCAB or 
vendors of the parish, Parishioners pay for the upkeep of 
the church, all maintenance, renovation, and repair, and 
for the salary and'benefits of the pastor and other parish 
employees. . 

Rogers is chairperson of the Friends of St Frances X. 
Cabrini Parish, which was established to represent the 
parishioners; all decisions were made by a vote of its 
members. RA 15. Following suppression of the parish, 
effective October 29, 2004, bank accoun.t~ anel items of 
property were seized by the RCAB, Thereaf.ter, members 

of the Friends of Sl Frances X. Cabrini Parish voted 
unanimously to initiate this suit. RA 17 
The three named plaintiffs have not alleged claims that 
are "readily distinguishable from those of the general 
class of parishioner-beneficiaries" or claims ilial an.:::: 
~'pe,rsonal, specific, and exist apart from any broader 
community interest in keeping [the churchJ open." MaJjei 
v. Roman Catholic Archbishop of Boston. 449 Mass. 235, 
245, 867 N.E.2d 300 (2007). The plaintiffs claim 
generally that they bring this action on behalf of all 
parishioners as beneficiaries of a trust in which all parish 
property is held under G.L" c. 67, §§ 44-46.2 

Even assuming that under §§ 44-46, the RCAB holds 
paris~ prope~y in tru~t for the parishioners, principles of 
standing artlCulated 1ll Maffei apply; such a trust is a 
charitable trust subject to G.L. c. 12, § 8, uniess the 
plaintiffs allege personal interests in the property distinct 
from those of tho general public and from those of 
parishioners generally.3 Maffei v. Roman Catholic 
Archh£,hop of Boston, supra at 244-245, 867 N.E.2d 300. 
uA public charity can arise in two general ways, either by 
being organized with the intent to limit the organization's 
use of its funds to charitable purposes, or by engaging in 
conduct which results in tile entity holding funds for 
charitable purposes. Such conduct includes accepting 
funds on express trust for charitable purposes as well as 
holding the entity out as charitable and soliciting and 
accepting donations on the basis of a charitable appeal." 
Attorney Gen. v. Weymouth Agric, & Indus. Soc., 400 
Mass. 475, 477, 509 N.E.2d 1193 (1987). "When a trust is 
charitable, and is created not to benefit one or more 
individuals but is devoted to purposes that are beneficial 
to a broader community, the Legislature has determined 
~lat the ~ttomey General is responsible for ensuring that 
lts charItable funds are used in accordance with the 
donor's wishes." Weaver v. Wood, 425 Mass. 270, 275, 
680 N.E.2d 918 (1997). 

*2 We also disagree that allegations that the ReAB has 
engaged in ('several illegal actions [that] have directly 
affected them as individuals," Appt.Br. at 10, and that two 
of the plaintiffs "hold official positions at the church" 
ibid., suffice to confer standing, See Weaver v, Wood, 
supra at 276-277, 680 N.E.2d 918, "[W)e have never 
held that membership in a public charity, alone is 
Ilufficient to give standing to pursue claims th~t a 
charitable organization has been mismanaged or that its 
officials have acted ultra vires." Id. at 277 680 N.E.2d 
918. ' 

Because the plaintiffs lack standing, we affinn the 
judgment of dismissal. 

So ordered. 

l~'Ve$t[.:.:l~NNt:};r © 2012 ThDmson Reuters, No claim to origins) U.S. Government VVorks. 
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Rogers v. Roman Catholic Archbishop of Boston, 72 Mass.App.Ct. 1117 (2008) 

893 N.E:.2d 802 
Parallel Citations (Mass.App.Ct.) 

893 N.E.2d 802 (Table), 2008 WL 4266850 

Footnotes. 
1 As set forth in the caption of the amended c.ompl(tint, the plaintiffs are; "Jon Roger!;, As ChairperllOo of the Frienrl::: of Sil.int. 

Frances X. Cabrini Parish, and Individually> James Donohue, As Parish Councilor of Saint Frances X. Cabrini Parish, and 
Individually; and James Clifford, Individually and on behalf of the other members of Saint 'Prances X. Cabrini Parish." RA 13 

2 The plaintiffs argue on appeal that an such gifts were conditional and made ''with a specific purpose rather th~ a general 
charitable intent.. .. These gifts were not made for the benefit of the general public or for the Roman Catholic Church in general, 
nor were they made with the object of generally advancing the religion; rather they were made specifically for Saint Frances X. 
Cabrini Parish, and for the benefit and enjoyment of the other parishioners." Appt.Br. at 8. 

3 Although we do not reach the issue, we are not persuaded by the plaintiffs' arguments that by application of §§ 44-46, all palish 
property is subject to principles of trust law not circumscribed by First Amendment considerations. 

End of Document © 2012 Thomson Reuters. No claim to onglnal U.S. Government Works. 

'1vVestL%l"vNexr © 2012 Thomson Reuters. No claim to orlgimll U.S. Government \Norks. 2 
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Cassell v. Christian Science Bd. of Directors, 67 Mass.App.Ct. 1119 (2006) 

858 N.E.2d 316 

Unpublished Disposition 
67 Mass.App.Ct. 1119 

NOTICE: THIS IS AN UNPUBUSHED OPINION. 
Appeals Court ofMassachusetls. 

Maryfrances CASSELL, 
v. 

CHRISTIAN SCIENCE BOARD OF DIRECTORS, 

No, 06-P-28S. I Dec. 11, 2006, 

Opi.nion 

MEAfORANDUM AND ORDER PURSUANT TO 
RULE 1:28 

*1 The plaintiff, Maryfrances Cassell) a member of the 
First Church of Cbris~ Scientist, in Boston (Church), 
sought removal of the defendant Christian Science board 
of directors (board), alleging that in allowing trust 
property to be used for a peace raily, the board violated 
the terms of the 1892 deed of trust, executed by Mary 
Baker G. Eddy, conveying land on which to build a 
church wherein the doctrines of Christian Scicncc would 
be practiced. A judge of the Probate and Family Court 
granted the board's motion to dismiss the plaintiff's 
complaint for lack of subject matter jurisdiction. The 
plaintiff now appeals. 

In 1997, when analyzing a similar claim by Church 
members. the Supreme Judicial Court stated that Hthe 
Church is a public charity established by Eddy under a 
series of charitable trusts." Weaver v. Wood, 425 Mass. 
270,274 (1997).1 Pursuant to G.L. c. 12, § 8, the Attorney 
General is responsible for enforcing the terms of 
charitable trusts.2 See id. at 275 ("the Legislature has 
determined that the Attorney General is responsible for 

Foomotes 

ensuring tilat [a trust's] charitable funds are used in 
accordance with the donor's wishes"). Indeed, {'it is the 
exclusive function of the Attorney General to correct 
abuses in the administration of a public charity by the 
institution of proper proceedings." Id. at 276, quoting 
from Dil/away v. Burton, 256 Mass. 568, 573 (1926). As 
enforcement of charitable trust tenns is the exclusive 
domain of the Attorney General. the plaintiff has {{no 
enforceable legal interest in the administration of the 
charity, and [has] no standing to pursue such claims." 
WeaveJ~ supra at 278. Compare Krauthoff v. Attorney 
Gen., 240 Mass. 88,92 (1921). 

It is true that an individual plaintiff lUay have standing to 
sue a public charity when her complaint articulates an 
interest in the charity that is distinguishable from those 
interests in the charity held by the public at large. Weaver, 
supra at 276. Sec Lopez v. :Medford Community Center, 
Inc., 384 Mass. 163, 167 (1981). However, the plaintiff 
here seeks to vindicate a generalized interest presumably 
shared with all members of the Church. The Supreme 
Judicial Court has Unever held that membership in a 
public charity) alone, is sufficient to give standing to 
pursue claims that a charitable organization has been 
mismanaged or that its officials have acted ultra vires.)) 
Weaver, supra at 277. 

For the reasons stated herein aud by the judge below, the 
dismissal of the plaintiff's complaint is affinned.3 
Because we hold that the plaintiff lacks standing to bring 
her claim, we do not reach the board's second argument. 

Judgment affirmed. 

Parallel Citations 

858 N.E.2d 3[6 (Table), 2006 WL 3592969 
(Ma.qs.App.Ct.) 

1 The plaintiff is correct that, unlike her claim, the Weaver plaintiffs also challenged actions undertaken by the Christian Science 
Publishing Society. See Weaver v. Wood, 425 Mass. at 271. However, this distinction is not material for purposes of ascertaining 
whether the plaintiff here has standing to pursue her claim. The defendants in Weaver included present and past directors of the 
Church's board, 'and the court determined that the Church as a whole was a public charrty. 1d. at 270, 274, 277. Its finding in this 
regard was not confined to the Christian Science Publishing Society, a particular arm thereof. 

2 General Laws c. 12, § 8, insotted by St.1979, o. 716, state-.s: "TIle attorne.y gene.[(lj .shall enfor('.('. the due appliCfltion offundR given 
or appropriated to public charities within the Commonwealth and prevent breaches of trust in the administration thereof.)' 

3 At oral argument., the plaintiff requested relief' in the nature of certiorari. That request, whether or not construed as a ~equest for a 
report, is inappropriate in view of the plaintiff's opportunity to petition for further appellate review, and therefore is deD.ied. See 
Mass.R.A.P. 27.1, as amended, 426 Mass, 1602 (1991). 

\tV2s-tla;wNexf© 2012 Thomson Reuters. 1\10 olaim to original U.S. Government Wor!<.s. 
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COMMONWEALTH OF MASSACHUSETTS 
PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX, ss. Docket No. ES09E0094QC 

ALEXANDER B.C. MULHOLLAND, JR., et aI. ) 
Plaintiffs, ) 

v. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
et al. 

) 
) 
) 
) 
) 
) 

______________ ~D~eD~en~d~an~w~._· ________ ~) 

AGREEMENT FOR JUDGMENT 

Now come the parties by and through their counsel and stipulate and agree that the 

folJowingjudgrnent be entered on the docket pursuant to Mass.R.Civ.P. 58: 

"1. On the plaintiffs' Complaint, judgment as follows: 

A. The plaintiffs Feoffees of the Grammar School in the Town of Ipswich , . 

("Feoffees") have presented to this Court for approval a certain Settlement and 

Agreement and Release ("Settlement Agreement") dated December 24, 2009, by and 

between the Feoffees and the Little Neck Legal Action Committee which was acting in a 

representative capacity in behalf of certain plaintiffs who filed a putative class action 

against the Feoffees in the Essex Superior court denominated William A. Lonergan et al. 

v. James W. Foley et aI., Civil Action No. 06-02328D (the "Superior Court Action"). 

The Court has authority to approve a proposed settlement of claims and demands 

proposed by a trustee pursuant to G.L. c. 204, § 1.3. 

The proposed settlement as set forth in the Settlement Agreement provides, in . 

essence, for the Feoffees, who hold title to the land at Little Neck, Ipswich, 

Massachusetts for the benefit of the Ipswich Public Schools, to create a condominium at 
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Little Neck consisting ultimately of 167 units and to sell those units to the 167 cottage 
. , 

owners who currently reside at Little Neck, or their successors, The combined sale price 

of the 167 units is $29,150,000, less certain adjustments, as set forth in the Settlement 

Agreement. The Settlement Agreement also provides for the dismissal of all claims and 

. counterclaims in the Superior Court Action without monetary consideration to any party. 

This Court is not satisfied with this aspect of the settlement, particularly with respect to 

the claim of the Feoffees against those who did not sigo leases ("Non-Lessees") for use 

and occupancy. The Court hereby authorizes and permits the Feoffees to settle the 

Superior Court Action on the condition that the Non-Lessees pay.in the aggregate a total 

of $2,400,000 more to the Feoffees on account of their use and occupancy. This amount 

will be treated as additional trust income for distribution to the School Committee over a 

period of three years as will be more fully set forth under the terms of the Trust 

Administration order discussed below. Under the terms of the Settlement Agreement 

and, specifically, the individual condominium purchase and sale agreements executed 

between the Feoffees and unit buyers, the lessees are to receive an adjustment to their 

purchase prices so that the total rent paid by each lessee will equal the use and occupancy 

payments made by a Non-Lessee. As a result of the increased use and occupancy 

payments by the Non-Lessees set forth herein, the aggregate credit to be received by the 

lessees at the time of sale for the difference between rent paid by lessees and use and 

occupancy paid by the Non-Lessees will be reduced by approximately $600,000, so that 

the Feoffees, after the sale of all of units, will have received close to $3,000,000 more 

. than the monies described in the Settlement Agreement. The total consideration set forth 

in the Settlement Agreement, as modified by this Judgment, results in a fair and 
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satisfactory settlement of the Superior Court Action and a fair and reasonable price for 

the sale of Little Neck. 

Each Non-Lessee may pay its share of the aforesaid use and occupancy charges in 

one of two ways: (1) in cash at the time he or she purchases the condominium unit as 

more specifically set forth in the Settlement Agreement; or (2) in the event. the Non-' 

Lessee obtains purchase money financing from the Feoffees, the Non-Lessee may pay the 

use and occupancy payment at the time the Non-Lessee purchases the condominium unit 

by way of a five-year, fully amortized unsecured promissory note bearing interest at the 

rate of four percent per aunum with five equal aunual principal and interest payments due 

on the anniversary date of the note; provided, however, that the full balance of such 

promissory note shall be due and payable immediately upon prepayment by theNon­

Lessee of more than 10 percent of the principal due to the Feoffees under the purchase 

money financing. 

Each Non-Lessee may elect to treat its share of the use and occupancy payment as 

consideration for the condominium unit in addition to the price set forth in Exhibit G to 

the Settlement Agreement. Each Non-Lessee who elects to do so will execute an 

amendment to the purchase and sale agreement with the Feoffees that reflects the new 

purchase price for the relevant condominium unit. In accordance with the principle of 

equal treatment ofthe lessees and Non-Lessees, each lessee may elect to treat his or her 

particular share of the aforerrientioned approximate $600,000 of rent previously paid to 

the Feoffees as consideration for the condominium unit in addition to the price set forth 

in Exhibit G to the Settlement Agreement and execute an amendment to the purchase and 

sale agreement as described above. 
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The date contained in the Settlement Agreement for delivery of so many of the 

Cottage Transfer Documents, as defined in the Settlement Agreement, as pertain to the 

release of an outstanding UCC Financing Statement or other security interest in a cottage 

which is to become a condominium unit, is extended to a date twenty days before the date 

of the recording of the Master Deed. 

Each cottage owner shall maintain casualty and liability insurance on his or her 

cottage pending the sale to him or her of the condominium unit consisting of said cottage. 

B. The proposed settlement by sale of Little Neck also presents the issue of 

whether deviation, pursuant to G.L. c. 214 § lOB, is warrayted from the provision of the 

will of William Payne which directs that the land at Little Neck is "not to be sould nor 

wasted." Due to the dispute that is the subject ofthe Superior Court litigation, there has 

not been a distribution from the Feoffees to the School Committee since 2006, and absent 

this settlement, litigation could be expected to' continue for an additional prolonged 

period at substantial expense and with the accompanying risks and uncertainties to the 

Trust, all of which has been and will continue to be a substantial impairment to the 

accomplishment of the purposes of the Trust. Deviation from the no sale provision of 

said will is hereby granted, and the Feoffees are hereby authori.zed and permitted to sell 

the land at Little Neck on the terms set forth in the Settlement Agreement as modified by 

this Judgment. The Court's authorization to the Feoffees of the sale as set forth in this 

Judgment is also pursuant to G.L. c. 203 § 16. 

C. The Feoffees are hereby authorized and permitted to receive mortgages 

from buyers of condominium units on the terms set forth in the Settlement Agreement as 

modified by this Judgment. 
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D. The Feoffees shall grant to the Town ofIpswich a non-exclusive easement 

for use by the general public of that portion of Pavilion Beach owned by the Feoffees that 

lies outside the entrance columns of Little Neck. Said easement shall be given on the 

conditions, to be stated in the grant of easement, that the Town ofIpswich accepts the 

easement and agrees to insure, indenmify, defend and hold harmless the grantor, and its 

successors in title, including the trustees and unit owners of the condominium, from and 

against all claims arising out of the use by the public of said portion of Pavilion Beach. 

E. The Feoffees in office for the period through the filing of the Master Deed 

shall be subject to the following constraints: (1) they shall operate the trust for the benefit 

of the beneficiary in the ordinary course and not engage in any unusual or out of ordinary 

course transaction without the written consent of the School Committee or 

Superintendent Korb except as may be specifically provided for in the Settlement 

Agreement and this Judgment; (2) they shall not enter into any contracts which will bind 

the Feoffees after June 30,2012; and (3) they shall not compensate any of the life 

Feoffees or Selectmen Feoffees from and after December 19, 2011, except for Peter 

Foote who shall be compensated for his services as treasurer and manager at the rate of 

$840 per week, payable as it has been previously; until the first to occur of a) the date 

upon which a majority of Feciffees determine his services are no longer needed; b) the 

date upon which substantially all of the units have been sold; or c) the date that is 90 days 

after the recording of the Master Deed. Notwithstanding the foregoing, the Feoffees are 

. hereby authorized to engage providers of engineering, surveying, architectural and legal 

services as needed, in an amount not to exceed $400,000 in the aggregate, to create the . 

condominium do.cuments and record the Master Deed and to represent the Feoffees in the 
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closing of 167 condominium unit sales. Insofar as no condominium sales will occur 

until such time as the trust has been reconstituted as a public body which is an agency of 

the Town ofIpswich or its subdivisions, as referred to below, the Court fmds that the 

Feoffees will be exempt under the provisions ofM.G.L. c. 64D, section 1, from the 

payment of taxes or fees under Chapter 64D in connection with the sale of the 

condominium units. Nothing herein shall prevent the Feoffees from performing any 

obligations they may have pursuant to paragraph 1 of the Settlement Agreement. 

F. Absent extraordinary circumstances, the Feoffees shall record the Master 

Deed on or before May 1, 2012. The Feoffees and their successors, including any . 

Feoffees appointed in place of the present Feoffees pursuant to the change in the Trust's 

governance, shall comply with all of the terms of the Settlemerit Agreement including, 

but not limited to, scheduling and conducting the unit closings in a diligent and 

expeditious manner. Unless caused by a breach by the School Committee of its 

obligations under this Judgment, or by a breach on the part of the reconstituted Feoffees 

in .office after the filing .of the Master Deed, anyN.on-Lessee who has not purchased his 

.or her unit.on.or bef.ore July 1, 2012, whether due to a delay in the rec.ording .of the 

Master Deed or otherwise, but who has not breached his or her obligati.ons under his .or 

her purchase and sale agreement, shall begin paying m.onthly rent as of July 1,2012 at the 

rate presently paid by lessees, with the rent for any partial months to be prorated. For 

avoidance of doubt, the rights and obligations with respect to any Homeowner who fails 
. . . 

to close shall be as stated in paragraph 4 of the Settlement Agreement. 

G. The Feoffees shall distribute to the Sch.ool Committee within f.ourteen 

days .of the entry .of this Judgment (rather than ten days after the rec.ording .of the Master 
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Deed as originally provided in the Settlement Agreement), the interest from the 

Winchester Co-operative Bank, in the approximate amount of$50,000, said interest to be 

retnmed to the Feoffees (for escrow purposes) in the event the Master Deed is not 

recorded. In addition, to the extent cash flow allows, the Feoffees shall make monthly 

distributions of net rental income to the School Comniittee until the completion of the 

sales process. 

H. It is declared that Massachusetts General Laws Chapter 30B does not 

apply to conveyances of condominium units as set forth in the Settlement Agreement as 

modified by this Judgment. 

1. In the event that the provisions of Massachusetts Generals Laws Chapter 

255E apply to the Feoffees, all parties to this action shall cooperate with the Feoffees in 

their obtaining a license under said chapter. 

2. On the Defendants' counterclaim, judgment as follows: 

The Ipswich School Committee and the Superintendent of Schools have presented to this 

Court a proposed revision to the trust of which the Feoffees are trustees, including a change in 

the manner in which the seven Feoffees are selected to serve as trustees. Presently, the seven 

Feoffees consist of four Feoffees who serve for life, absent resignation, with such a life Feoffee's 

replacement made by the remaining three life Feoffees, and the three longest-serving Selectmen 

serving ex-officio .. 

. The Court finds that such a revision is fair and reasonable and is especially warranted 

both by the benefits of the trust's becoming a public entity and agency of the Town or its 

subdivisions and by reason of the sale of Little Neck, which obviates any need for the 

experience and familiarity with Little Neck provided by the life Feoffees. 
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Effective upon the recording of the Master Deed which creates the condominium 

contemplated by the Settlement Agreement, two of the life Feoffees will resign from and split off 

from the Feoffees and form their own unincorporated association to be named and kriown as the 

Life Feoffees. Contemporaneously with that split-off, the Feoffees will be reconstituted as 

follows: the Selectmen Feoffees shaH resign and their replacements will be selected, one each, by 

the Selectmen, the School Committee and the Finance Committee. The other four Feoffees will 

be the two life Feoffees who have not become Life Feoffees, one additional appointee of the 

Selectmen, and one additional appointee of the School Committee. Upon the first to occur of the 

sale of the last condominium unit or ninety days from the date of the recording of the Master 

Deed, the twolife Feoffees then still serving as Feoffees will resign and join the Life Feoffees. 

The Life Feoffees shall then appoint one Feoffee and the Finance Committee shall appoint one 

Feoffee. In all other respects the selection and appointment of Feoffees thereafter shall be in 

accordance with a Trust Administration Order which the School Committee will submit to the 

Court for approval with input from the Office of the Attorney General and which will provide 

that the Trustees will consist of two appointees each by the Selectmen, the School Committee 

and the Finance Committee and one appointee of the Life Feoffees, all of whom will serve for 

fixed terms as will be set forth in the forthcoming Trust Administration Order. The Feoffees 

hereby consent to such Trust Administration order provided that it is not inconsistent with the 

provisions hereof. 

Following the spin-off, the Life Feoffees shall be a private body, selecting their members 

and successors as they see fit in their sole discretion. The Life Feoffees may maintain custody 

of the original historical books and records of the Feoffees, copies of all of which shall also be 

made freely available to the reconstituted Feoffees. From the time the Feoffees are initially 
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reconstituted following the filing of the Master Deed, the Feoffees shall be deemed for aU 

purposes a public body and shall be governed by the aforesaid Trust Administration Order. 

The Feoffees, the School Co1Ill1littee and the Superintendent, and their members, 

predecessors, successors, representatives, assigns, agents, servants, attorneys, employees, 

executors, administrators, and heirs release and forever discharge the Feoffees, the Life Feoffees, 

their members, predecessors. successors, representatives, assignees, agents, attorneys, 

employees, executors, administrators, and heirs of and from any and all claims, debts, demands, 

defenses, liabilities, costs, attomeys' fees, actions suits at law or equity, compensation, 

obligations, contracts, losses, expenses, damages, whether general, specific or punitive, 

exemplary contractual or ex-contractual and causes of action of any kind or nature, known or 

unknown, derivative or direct, asserted or unasserted, from the beginning of the world to the date 

of this judgment; provided, however, this release shall not apply to any unknown claims of 

intentional misconduct. 

Except for claims for intentional misconduct that are excluded from the release set forth 

above, the Feoffees shall, and are hereby authorized to, indemnify, defend and hold harmless the 

Selectmen Feoffees and Life Feoffees, both individually and in their capacity as Feoffees, their 

predecessors, heirs, predecessors, successors, representatives, assignees, agents, attorneys, 

employees, ·executors, administrators, and heirs of and from any and all claims, debts, demands, 

defenses, liabilities, costs, attorneys' fees, actions, suits at law or equity, compensation, 

demands, obligations, contracts, losses, expenses, damages, whether general, specific or punitive, 

exemplary, contractual or ex-contractual and causes of action of any Jdnd or nature, known of 

unknown, derivative or direct, asserted or unasserted, from the beginning of the world to the date 

of this judgment, whether those claims are made against the Selectmen Feoffees or Life Feoffees 
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in their individual capacity or representative capacity or both, arising out of or related to their 

actions or omi.ssions or status as Selectmen Feoffees or Life Feoffees, including, but not limited 

to, any and all claims, whether now in existence or later added, in the Superior Court litigation or 

relating to conducting the instant Probate Court action. 

Nothing in the release or indemnity obligations set forth in this Judgment shall be deemed 

applicable to any claim, action or demand that may asserted in the future by the Office of the 

Attorney General. 

3. Judgment is entered without costs .. Due to the benefit to the Trust that has been 

created, the School Committee and Richard Korb are entitled to an award of attorneys' fees and 

. expenses which they shall submit to the Court within sixty days from the date of this Judgment 

with notice to counsel for the Feoffees and the Office of Attorney General. Any such award will 

be paid out of the sale proceeds. All parties acknowledge that the fees and expenses of the 

Feoffees have already been paid from trust assets. 

4. All rights of appeal are hereby waived." 

Respectfully submitted, 

Feoffees of the Grammar School in 
the Town of Ipswich 
By their a am , 

MacLean Holloway oherty 
Ardiff & Morse, P.C. 
8 Essex Center Drive 
Peabody,MA 01960 
(978) 774-7123 
wsheehan@mhdpc.com 
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Ipswich School Committee 
and Richard Korb, . 
Superintendent of Schools 

Byth&~~/---
; ; 

Stephen M. Perry, Esq. . 
BBO # # 395955 
Casner & Edwards, LLP 
303 Congress Street 
Boston, MA 02210 
(617) 426-5900 
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Approved and so Ordered as a Judgment of the Court: 

By the court: (Sahagian, J.) 
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Commonwealth 01 f\liassachusetts 
The Trial Court 

~."" \ /, a" :' . 
... .. ' v t.:. 

_-"E",s",s",e"x __ Divisi-on Probate and Family Court Department Docket No. ES09E 0091,,,,qC 

Judament on Complaint:.fu:-Deviation Pursuant 
to d'. L. c . . 214§·lOB filed O<;tober 6, 2009 

Alexander B.C. Mulholland, Jr., . 
Peter Foote, Donald Whiston, PlaintiffS 
_James )foley, Elizabetfi Kilcoyne; 
Patrick J. McNally, and Ingrid Miles as 
They Are The Feoffees Of Tne Grammar School 
In The Town of Ipswi~h . 

v. 
Attorney General Of The Commonwealth 
Of Massachusetts, Ipswich Schoo)., Defendants 
COmmittee, and Richard Korb, As He Is . 
The Superintendent Of Schools In the 
TOWn Of Ipswich 

Mary Anne Sahagian This action came on for (trial) (R~before the Court, ___ -"-____ ---"=-______ _ 

Justice presiding, and the issues having been duly (tried) (l§1;lI~~ii:M~~!l:!t. 

It is Ordered and Adjudged 

The signed Agreement for Judgment filed December 23, 2011 
is hereby incorporated int» :.and. made. a part of t.his. Judgment. 

December 23, 201:1 Date ___ ~ _____ ___ 

""''''-'01>- U rt 

/V 
CJ·D 420 (3190) 
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PROBATE AND FAMILY COURT DEPARTMENT 

ESSEX,ss 

) 
ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD WHISTON, JAMES) 
FOLEY, ELIZABETH KlLCOYNE, PATRICK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees of the Grammar Schoo! in the Town ) 
oflpswich, ) 

Plaintijfo, 
v. 

ATTORNEY GENERAL OF TIlE 
COMMONViEM.:nI OF MASSACHUSETTS, 
IPSWICH SCHOOL COMJvlITTEE, and 
RICHARD KORB, O~ he is Superintendent of 
Schools in the Town ofIpswich, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Docket No. ES09E0094QC 

ESSEX, ss. PROBATE & FAMILY COURT 
-?f;,i.-, .0 Se:_20 I d-

MOTI,ON TO ~j.'!JERV!);Nl~ 

Pursuant to Rule 24(a) ofthe Massac1)usetts Ruks of Civil Procedure,. Douglas J. 
" 

DeAngelis ~ereby respectfully moves for leave to .lnlervene as a party defendant in this action . . 
In support of this motion, Mr. DeAngelis states the fullowing: 

L The Feoffees of the Grammar School in the Town oflpswieh seek in their 

complaint to deviate from the terms of the so-called Grammar Scbool Trust, pursuant to whicb 

the Feoffees shall maintain the rand in Ipswich known as "Little Neck" for the benefi10f the 

Ipswich Public Schools. Also pursuant to the terms of the Trust, Little Neck carmot be sold or 

wasted. 

2. On January 27,2011, Mr, DeAngelis filed an amicus briefin opposition to the 

Feoffees' motion for partial summary judgment, in which the Feoffees sought authority to sell 
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THE TlUAL COURT 
PROBATE AND FAMlL Y COURT DEPARTMENT 

ESSEX, S5 

) 
ALEXANDER B.C. MULHOLLAND, JR., ) 
PETER FOOTE, DONALD \\lHlSTON, JAMES ) 
FOLEY, ELIZABETH KILCOYNE, PATRICK ) 
J. MCNALLY, and INGRID MILES, as they are ) 
the Feoffees of the Grammar School in the Town) 
ofIpswich, ) 

Plaintiffs, 
v. 

ATTORNEY GENE.RAL OF TilE 
COMMONWEALTH OF MASSACllllSETTS, 
IPSWICH SCllOOL COMMITTEE, ;md 
RICHARD KORl"!, as be is Superintendent of 
ikhoo1s in the Town of Ipswich. 

Dt;{endclIl!s . 

.. .• ...... --.----............. _--

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Docket No. ES09E0094QC 

MOTJON OF' THE I'ROPOSIW INTERVRNERS TO STAY l<;NTRY OF .lUDGMKNT, 
AND IN 'fHE ALTI~RNATlVE, TO STAY THE JUDGMI':NT, l'ENJjING THE 

RESOLUTION OF THEIR MOTION 'ro lNTERVENE 

The,proposed interveners in this action, a group of parents of Ipswich Public School 

students and their children, who are beneficiaries ofthe trust of William Payne, have moved to 

intervene in this action, .aUeging various interests separate and distinct fi'om those oflhe gen.eral 

public. Although tilCY relied upon the public pronouncements of tile School Committee that it 

would vigorously defend this case and prosecute the counterclaim,. it is now clear tbat the School 

Committee will not vigorously defend the case and protect the interests of the beneficiaries of the 

Trust. Upon learning of the School Committee's abandonment of its defenses and counterclaim, 

the proposed interveners immediately sought intervention through a series of filings including !\ 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

PROBATE AND F AMIL Y COURT DEPARTMENT 

ESSEX, ss 

ALEXANDER B.C. MULHOLLAND, JR., 
PETER FOOTE, DONALD WHISTON, JAMES 
FOLEY, ELIZABETH KILCOYNE, PATRICK J. 
MCNALLY, and INGRID MILES, as they are the 
Feoffees of the Grammar School in the Town of 
Ipswich, 

vs. 

ATTORNEY GENERAL OF THE 
COMMONWEALTH OF MASSACHUSETTS, 
IPSWICH SCHOOL COMMITTEE, AND 
RICHARD KORB, as he is Superintendent of 
Schools in the Town ofIpswich. 

NOTICE OF APPEAL 

Docket No. ES09E0094QC 

Please take notice that the proposed Interveners in the above-captioned matter, 

Douglas J. DeAngelis, Catherine TJ. Howe, Jacqueline Phypers, Jonathan Phypers, Peter 

Buletza, Kenneth Swenson, Robert Weatherall, Ir., Joanne Delaney, Cara Doran, Andrew 

Brengle, Susan Brengle, Michele Wertz, Jason Wertz and Clark Ziegler, individually and 

on behalf of their minor children, hereby appeal from: 

1334199vlJ17973~1 
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1) This Court's order dated February 7, 201,2 denying their motion to intervene; 

and 

2) This Court's Judgment on Complaint for Deviation Pursuant to G,1. c. 214, 

§lOB, entered on January 12,2012. 

Dated: February 8, 2012 

1334199vl/17973-1 

Respectfully Submitted, 

DOUGLAS 1. DeANGELIS, CATHERINE T.1. 
HOWE, JACQUELINE PHYPERS, JONATHAN 
PHYPERS, PETER BULETZA, KENNETH 
SWENSON, ROBERT WEATHERALL, JR., 
JOANNE DELANEY, CARA DORAN, 
ANDREW BRENGLE, SUSAN BRENGLE, 
MICHELE WERTZ, JASON WERTZ and 
CLARK ZIEGLER, individually and on behalf of 
their minor children, 

By their attorney, 
" - .' C1-v- ,V~ 

Catherin J. Sa oie, BBO# 544599 
POSTE BLANKSTEIN & LUND, 1.L.P. 
The Prudential Tower 
800 Boylston Street 
Boston, MA 02199 
(617) 973-6100 
csavoie@pbl.com 
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CERTIFICATE OF SERVICE 
/'7"tV 

I, Catherine Savoie, hereby certify that on this _'1:>_ day of February, 2012, I 

served a copy of the foregoing by fIrst-class mail upon the following counsel: 

William Sheehan, III 
MacLean Holloway Doherty 
Ardiffe & Morse 
8 Essex Center Drive 
Peabody, MA 01960 

Stephen Perry 
Casner & Edwards, LLP 
303 Congress Street 
Boston, MA 02210 

1334199v1l17973~1 

Johanna Soris 
Commonwealth of Massachusetts 
Office of the Attorney General 
Public Charities Division 
One Ashburton Place 
Boston, MA 02108 

Mark E. Swirbalus, 
Day Pitney LLP 
One International Place 
Boston, MA 02110 
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