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10/07/2009 Track assighment notice issued.

NOTICE: Track Assignment Notice 14 Month Track
Senton; 07-0ct-09 10;14:10

12/11/2009 2 Summons Fited, Date of Service 11/25/2009

............................ Aftorney General
121172008 4 Summons Filed, Date of Service 11/26/2009

............................ Supt of Schools in Town of lpswich
1211112000 3 Summaons Filed, Date of Service 11/25/2000

........................... Ipswich School Committee
12/7/2000 5 . First Amended Complaint for Deviation Pursuant to Gll.c2t4s108
1213112009 5] Answer and Counterciaim of Ipswich Schoof Committee and Richard Korb,

............................ lpswich Superintendant of Schools
g2mez010 7T Answer to Copunterclaim of Ipswich School Committee and Superintendent
081272010 8. Emergency Motion for a Protective order
08/18/2010 12 Motion for emergency profeciive order Allowed 08/12/2010 Cronin
............................ asperorderdated 0B/12/10
08/18/2010 10 Protective Order on Defendant's Emergency Motion; dated 08/12/10 Gronin
08/23/2010 "o Motion to Terminate August 12, 2010 Protective Order
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12/02/2070 13 Motion for Partial Summary Judgment
120212010 18 Mermorandum in Support of Plaintiffs’ Motion for Pariial Summary Judgment

Authorizing the Feoffees of the Grammar School in the Town of Ipswich to
Sell the l.and Known as Little Neck, Ipswich, Massachusetis, to Grant a
Morfgage on Little Neck in Connection with Refinancing Debt, and to Settle

12/08/2610 14 Termporary Order: this mstter shall be scheduled for 2 hour summary Sahagian

............................ judgment on 01/04/11 at 10:00 am in Salem; dated 12/06/10 .

12M16/2010 15 Motion fo Reschedule Summary Judgment Hearing and to schedule case

............................ manpagement conference

12/30/2010 16 Motion fo reschedule summary judgment and schedule CMC Allowed Sahagian
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____________________________ Motion shalibe heard on 0131/t at8am

G1/18/2011 17 Withdrawal of

............................ Attorney Stein Esq. Robln

01/25/2011 19 Appearance by afforney George A Hall Jr., Esq.

............................ and appearance by Atty Christine M Griffin

ow2si2011 20 . Motion fo Substitute Parties and to Join Parfies as Defendants

o126/20%1 22 Affidavitof Patrick JMoNally
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AAAAAAAAAAAAAAAAAAAAAAAAAAAA Statement of Material Facts and Legal Elements
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9?{2&{20?.* ......... 0. Appearance by attomey Jed Matthew NosalEsg,
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............................ Feoffees to Substitute Parties and to Join Parties as Defendants .
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............................ Summary Judgment
01/28/2011 32 Attorney General's Submission to the Court in the Plaintiff Feoffees’ Moticn

for Partial Surmmary Judgment and the Defendant Schoot Committee's
............................ Oppasiion
01/28/2011 33 McNally, Morley and Surpitski's Response Under Rule 27C to Feoffees'
............................. Statement of Material Facts and Legal Elements
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Raymond Morley to Substitute Parties and Join Parties as Defendants and
............................ Motion of Douglas J DeAngelis for Leave fo File an Amicus Brief
01/31/2011 35 Feoffees’ Response to Additional Facts Submitted by Ipswich School
............................ O e
01/31/2011 36 Plaintifis' Reply Memorandum to Opposition of Defendants ipswich School
........................... Committee and Richard Korb to Plaintiffs’ Motion for Summary Judgment
02/07/2011 38 Reply to Opposition to Motion to Substitute Parties and to Join Parties as
............................ Defendants
021812011 37 Motion for Leave to File Amicus Brief Allowed 01/31/2011 Sahagian
R inwithout altachments
02/18/20114 39 Motion by Plaintiffs for Partial Summary Judgment Denied 02/16/2011 Sahagian
............................ inthat there are material factsindispute L
02/18/2011 40 Motion to Substitute Parties and to Join Parties as Defendants Allowed Sahagian

02/16/2011
............................ as to substitution but denied as to request fo join parties as Defendants
06/09/2011 41 Motion for Separate Trials on Plaintiff's Amended Complaint for Deviation and

Defendant's counterclaim for revision to governance and administrative
............................ structure of the Feofees, order fimiting discovery and sefting of tialdate
08/08/2011 42 Memorandum in support of motion for separate ials.ete
oeoe/2011 a3 Motion for protective order regarding proposed depositions
08/00/2011 44 Memorandum of Law in support of plaintiffs motion for protective order
os/e2011 45 . Motion to Quash and for proteciive order regarding subpoenaof expert
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06092011 53 . Memorandum of Law in Support of Motion to Quash and for protective order
06/15/2011 51 Opposition of Ipswich Schoo! Commitee and Richard Korb to Feoffees’

............................ Motion to Stay Discovery and for Separate Trials L
0B/15/2011 52 Ipswich School Commitiee's Consolidated Opposition fo Request for

............................ Protective Orders Conceming Valuation Experts
07/16/2011 46 Motion for protective order for James E Monahan, William L.aChance and Sahagian
............................ Keepers of Records Denied 08/27/2011
07/15/2011 47 Motion for Separate Trials on Amended complaint and Counterclaim, etc Sahagian
............................ Denled 0B/27/20%1
arnszott 48 Motion to quash and for protective order Denled 06/27/2011 Sahagian
07152011 . 49 Order dated 08127/11 . Sahegian
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10M12/2011 54 Ipswich School Committee's Cpposition to Plaintiff's Motion to Compel

............................ DGOV BTy
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10117/2011 . 86 Temporary Order; deted 1014111 ... Sahagien
121208 67 JointMotionforaview .
1210572011 59 Motion in Limine fo Exclude Evidence of the Motives, Personal Opinions or

Reasoning of Ipswich Schooi Commitee Members or Seeking to Prove that

............................ the School Commites
1200502017 60 . Plaintiffs Motion in Limine- Statute of Limitations
12/05/2011 61 Motion in Limine to Exclude Evidence Concerning Ipswich School Commites
............................ Votes conoerning Earlier Sale Proposals
12/05/2011 62 ipswich School Committea Motion in Limine to Praclude Evidence of Korb

........................... OpimonsonSale
12/08/2G11 63 Plaintiff's Opposition to Motion in Limine of Defendnats Ipswich School

............................ Committes and SuperintendentKorb
12/06/2011 64 tpswich School Committes and Richard Korb's Opposition to Plaintiff's Motion
............................ in Limine on the Statute of Limitations .
12/07/2011 &5 ipswich School Committee and Richard Korb's Opposition o Plaintiff's Motion
............................ in Limine on the Statute of Limitations
1210712014 B8 Attorney General's Submission fo the Court on her rofe in teh Trial of the

............................ above captioned matter
1201202010 T TraEBriet Sahagian
rz2208 2. Bench Memorandum on .S_‘?a.t.‘!? ofFeofees Trust
12/14/2611 73 Appearance by attorney Robin Stein Esg

............................ Bl
1202002001 ™o Motiontolintervene .

l2r222011 58 Mation fora view Allowed 12/0%/2011 Sahagian
t22202011 87 .. Motion in limine to exclude evidence of the mofives, etc Allowed 12/09/2011 Sahagian
12222011 G Motion in fimine- statute of fimitations Denied 12/09/20%1 . Sahagian
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1212212011 69 Motion in limine to exclude evidence Allowed 12/09/2011 Sahagian
............................ except evidence may be presentetd on counterclaim
lz2iont 70 Motion in limine to preciude evidence of Korb opinions Allowed 12/09/2011 Sahagian
1202302011 B Agreementfor Judgment
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12232011 79 . Plintiffs Opposition to Mofion to Intervene
12/23/2011 80 Attorney General's Submission to the Court in Response o Douglas J
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127302010 83 . Second Supplement to Mofion to Intervene
azozon o 84 . First Amended Answer and Counterclaim of the Applicants for Intervention
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01/05/2012 lel Motion of the Proposed Intervenors fo Stay Entry of Judgment, and in the

Alternative, to Stay the Judgment, Pending the Resolution of their motion to

............................ MBIVENG |
o1/082002 9 Metion to Reportfo Appeals Court
o120z 77 . Judgmenton Complaint, dated 1223111 L Sahagian
011212002 102 AfidavitofSusanBrengle
orzri012 99 Memorandum in Supportof Motionto Intervene
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............................ Entry of Judgment or to Stay Judgment
0172712012 104 Opposition of lpswich School Committee and Richard Korb to Report Case to
............................ Appeals Court
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COMMONWEALTH OF MASSACHUSETTS
. PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss. Docket No. ES09E0094QC

ALEXANDER B.C. MULHOLLAND, JR.,
PETER FOOTE, DONALD WHISTON,
JAMES FOLEY, ELIZABETH KII.COYNE,
PATRICK J. MCNALLY, AND INGRID
MILES AS THEY ARE THE FEOFFEES OF
THE GRAMMAR SCHOOL IN THE TOWN
OF IPSWICH

Plaintiffs,
V.

ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

I R R v B i i i

Defendants.

FIRST AMENDED COMPLAINT FOR DEVIATION PURSUANT TO G.L. ¢. 214,§ 10B
1. Plaintiffs Alexander B.C. Mulholland, Jr., Peter Foote, Donald Whiston, James
Foley, Elizabeth Kilcoyne, Patrick J. McNally and Ingrid Miles are the Feoffees of the Grammar
School in the Town of Ipswich (the “Feoffees™). The Feoffees own the real estate known as
Little I\-Ieck, Ipswich? Madgsachusetts (“Liftle Neck™), containing approximately twenty-six acres
(per Town Assessor’s Records), in trust (“the Trust™) for the benefit of the Ipé.wich Public
Schools, which Trust was established by the Will of William Payne in 1660. |
2. The Attorney General of the Commonwealth of Massachusetts (*Attorney
General”) is named as a party herein pursuant to Mass:.Gen.Laws c. 214 § 10B.
3. The Defendant Richard Korb is the Superintendent of Schools in the Town of

Ipswich and, pursuant to Mass.Gen.Laws c. 71, §59, is responsible for the management of the

rciveD 00 19
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Ipswich Public Schools, the beneficiary of the Trust. He has a usual place of business at 1 Lord
Square, Ipswich, Massachusetts.

4. The Deféndant Ipswich School Committee, pursuant to Mass.Gen.Laws ¢, 71,
§37, has the power io select and to terminate the Superintendent of Schools, shall review and
approve budgets for public education in Tpswich, and shall establish goals and policies;. for the
Ipswich Public Schools. It has a usual place of business at 1 Lord Square, Ipswich,
Massachusetts.

5. The Feoffees briﬁg this action to obtain permission to deviate from the
subordinate term of the Trust which states that Little Neck shall not “be sould nor wasted.”
Specifically, the Feoffees seek to obtain the power to sell the real estate at Little Neck, in whole
or in part, and to grant and receive mortgages of the real estate for the reasons set forth herein.

6. A number of privaté individuals, among them Rogef Payne and William Payne,
alk/a William Paine, and their successors, were granted, both by the Town of Ipswich and by
other private individuals, land for the benefit of the Ipswich Public Schools, all as evidenced by
the minutes of the Town Meeting of November 14, 1650 and the minutes of the Town Meeting
of January 26, 1652 (See Exhibit A attac‘:hed hereto), the Will of William Payne who died in
1660 (See Exhibit B attached hereto), and the mmt‘rt:e.s of the Town Meeting of January 12, 1756
(See Exhibit A attacﬁed hereto).-

7. The particular land in question, now known as Little Neck, was devised by the
Will of William Payne “unto the free scoole of Ipswich”, “which is to bee and remain to the
benefitt of the said scoole of Ipswich for ever as 1 have formerly Intended and thearefore the

sayd land not to be sould Iipr wasted.” In that Will, Mr. Payne named certain individuals as
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feoffees in trust. That Will was made in 1660, by which time William Payne, with others, was
holding other land for the benefit of the school.

8. On January 12, 1756, Town Meeting, acting in concert with the feoffees holding
title to, among others, the land in question, voted to apply “to the Great and General Court to
obtain an Act, if they see meet, fuliy to authorize and empower the present four Feoffeeé and
such successors as they shall time to time appoint in their stead, together with the three eldest
Selectmen of this Town for the time being, -other then such Selectman or men as may at any time
be of the four Feoffees, tol be a Committee in Trust, the major part of whom to order the affairs
of the school land . . ..”

9. The Great and General Court acted upon that application and enacted Chapter 26
of the Province Laws of §755-56 (See Exhibit C attached hereto). In that enactment, the Great
and General Court first recognized the private nature of the transfer of Little Neck: “Whereas
divers piously disposed persons . . . granted and conveyed to feoffees in trust, and to such their

successors in the same trust as those feoffees should appoint to hold perpetual succession, certain
lancis .».." Tt then recognized two issues: the power of the trustees who received the town grants
to appoint successors and the power to charge and collect rents.

10. The-m(:ﬁreat and General Court addressed and resolved those two islsaesh ‘1.3y

" incorporating “a joint committee or feoffees in trust, with full power and authority by a majority
of them to grant necessary leases of any of said land not prejudicial to any lease already made,
and not exceeding the term of ten years, to demand and receive the said rents and annuities, and,
if need be, to sue for and recover the same;...”

11.  Most notably, the Great and General Court left all decision-making in the hands
of a committee whose majority was composed of private citizens and not public officials. Tt
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named four individuals who were “the present surviving feoffees on the part of the private
persons granting lands as afores(ai)d,” and three of the then Selectmen to constitute the
commiftee or feoffees in trust. To ensure that private citizens would always constitute a majority
of the feoffees, the Great and General Court Provided that the four private citizens would have
the power to appoint the successoss to their number, “according to the original intention of their
first appointm(en)t”; the remaining three committee members would be the three selectmen most
senior in service.

12.  Chapter 26, by its own terms, was to expire m ten yeats.

13. By Chapter 5 of the Province Laws of 1765-66, the Great and General Court
extended the existence of the “joint committee or feoffees in trust, for twenty-one years, making
no changes, in the constitution of the feoffees and their method of succession.” (See Exhibit C
attached hereto).

14. By Chapter 54 of the Acts of 1786, the constitution and method of succession of
the feoffees became permanent. (See Exhibit D aftached hereto)

15. Atno time”has the land at issue ever been owned by the Town of Ipswich.

16. At all times the land at issue has been privately owned by persons who, Iin the
majority, have been privately selected. N

17.  The Feoffees are administering ‘private land owned by them in &ust, not public
land owned by the town.

18.  The Feoffees hold title to the land at Little Neck for the benefit of the Ipswich
Public Schools.

19. Prior to June 30, 2006, the various tenants éf the Feoffees had been tenants at

will. Those tenants rented lots of land owned by the Feoffees on which lots the tenants built
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cottages. There are presently 167 such cottages located at Little Neck. Twenty-four of those
cottages may be ﬁsed year round. The remaining 143 cottages may be used seasonally. |

20.  From time to time, prior to June 30, 2006, the Feoffees proposed to their tenants
‘increases in rents, the tenants agreed to pay said rents and, for the most part, the tenants paid the
rents in a timely fashion.

21.  During the time period 2003 through 2006, the Feoffees distributed net rental
income to the beneficiary of the Trust in excess of $1,400,000.

22.  In addition thereto, for those same four years, the Ipswich Public Schools have
received approximately sixty percent of the teal estate tax revenue generated by the land and
buildings on Little Neck, the Ipswich Public Schools® share being approximately $i,100,000.

23, In apd about 2005 and 2006, the Feoffees, consistent with their fiduciary
obligation to their beneficiary to charge what they determined was fair market rent, proposed to
increase the rent charged to their tenants to $9,700 per year for seasonal (April 1 to December
31) cottage users and to $10,800 per year for yaar—réund cottage users. For the first time, the
Feoffees offered to their tenants the opporfunity to enter into a lease. The proposed lease
provided that the rent would not increase for three years. The proposed lease allowed the tenants
to terminate the lease upon Sixtj.f days written notice.

24. During thaf same time period, the Feoffees, in conjunctio‘n with the Attorney
General and the Ipswich Public Schools, in Probate and Family Cowrt Civil Action No. 05E-
0026-GC1, sought and obtained permission from this Court to borrow funds from commercial
lenders and to secure such loan(s) with a conditional assignment of leases and rents, betterment
fees, and contracts and permits, all in anticipation of spending in excess of $7,000,000, to

construct a common wastewater system so as to comply with an Administrative Consent Order
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with the Massachusetts Department Of Environmental Protection, and to construct an upgrade to
the electrical distribution network on Little Neck, so as to comply with an Order from the
Ipswich Department of Public Utilities. (See Exhibits E [Stipulation a'nd Request for
Instructions] and F [Ofder dated August 5, 2005] attached hereto}. The Feoffees have completed
that construction.

25, Some of the Little Neck residents, now thirty-three in number, have signed the
proposed lease or a similar version thereof, seasonal or year-round.

26.  Some of the Little Neck resideﬁts, apparently believing that the rent was

“unlawful and unequitable,” have not signed the proposed lease. Two of said tenants have

brought an action in the Essex County Superior Court styled Lonergan et al v. Foley et al,,
Docket Number 2006-02328D (the “Superior Court Action”), both individually and seekin.g fo
act in a representative capacify in behalf of an alleged class of persons, which action is pending.

27.  Pursuant to a stipulation filed in the Superior Court Action, the non-lessees are
paying to the Feoffees an amount equal to the rent paid by themn when they were tenants at will,
together with real estr:llte iaxes and monthly amounts for the use, operation and maintenance of
the common wastewater system, and paying into escrow the difference between what the non-
lessées are paying and what the lessees are paying to the Feoffees.

28, Asaresult of (a) many Iresidents refusing to pay the rent prescribed in the lease,
which rent the Feoffees, Ipswich School Comunittee and Superintendent believe to be fair and
reasonable, (b) the fees and costs incurred by the Feoffees in connection with the defense of the
Superior Cowrt Action, and (c) the mortgage paymenis due from the Feoffees as a result of the
aforesaid construction, the Feoffees have been unable to distribute any rental income to the

beneficiary during the last three years.
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29.  During the last three years, based again on the estimate of sixty peréent of tax
revenues going to the schools, the Ipswich Public Schools have received approximately one
million dollars generated by the laﬁd and the buildings on Little Neck.

30. Over the last twelve to eighteen months, the Feoffees have discussed with the
Saperintendent of Schools, the Ipswich School Committee, and representatives of the residents
of Little Neck, both lessees and non-lessees, the possibility of selling all or a portion of Little
Neck, both by means of a potential sale of the entirety of Little Neck and by means of dividing
Little Neck into 168 lots, by the endorsement of a so-called “Approval Not Required Plan
(ANR),” such that each cottage Woula be on its own lot and the remaining land would be the one
hundred sixty-eigﬂth lot, and a sale of individual lots.

31.  The Superintendent and the Ipswich School Comumittee have agreed with the
Feoffees that a sale would be prudent, subject to the adequacy of the sale price or prices.

32.  After the date of the Feoffees filing their original Complaint for Deviation, the

Massachusetts Appeals Court, in the case of Branagan v. Zoning Board of Appeal of Falmonth,

entered a Memorandum and Order pursuant to Appeals Court Rule 1:28 which caused the
Feoffees and the residents of Little Neck to conclude that an ANR plan was not advantageous.
33, In Yieu of an ANR plan, the Feoffees and the non-lessee residents, the latter acting
by and through the Little Neck Legal Aétion Committee (LNLAC), have reacheﬁ a tentative
agreement whereby the Feoffees will create a Condominium slit‘Little Neck consisting of the
land, buildings, improvements, and cottages at Little Neck and offer for sale or lease to each of
the 167 residents a Condominivm Unit which will be defined, in essence, as the cottage he or-she

now owna.
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34.  The creation of a Condominium and the Feoffees’ sales of Condominium Units
will provide the following benefits to the beneficiary of the Trust: (&) it will allow the Feoffees to
pay down and pay off their indebtedness and create an endowment fund for the benefit of the
Ipswich Public Schools; (b) it will permit a diversification of the assets of the Trust; (¢} it will
allow the Feoffees, by prudent investment of the proceeds of the sale of the real estate, to obtain
a fair rate of retun on their assets; (d) if will free the Feoffee's from the cost of repairs and
improvernents to the land, resulting in increased net income to the beneficiary; (¢) it will provide
a means to end the stalemate now extant over the rent to be charged and paid by the residents of
Little Neck, many of whom now contend that they cannot afford to pay the rent prescribed by the
lease; (£)it will result in a dismissal of the Superior Court Action; and (g) upon dismissal of said
action, it will bring to an end the expenditure of legal fees and costs in that action.

35.  The Will of William Payne makes clear that the great thing in the testator’s mind,
his dominant intent, was to support the Ipswich Public Schools. The Feoffees and their
predecessors have carried out that intent for over three hundred years. The relief sought by this
complaint for deviation is wholly consistent with that intent.

36.  The requirement of the testator that Little Neck not be sold is subordinate to the
predominant charitable end which William Payne had in mind at the time he prepa-reci his Will,
The power to sell is necessary to avoid a wasting of L'ﬁ:tle Neck. For tile reasons set férth above,
the subordinate requirement that Little Neck not be sold is obstructive of, and inappropriate to,
the accomplishment of William Paynefs principal charitable purpose.

37.  For the reasons ée”t forth above, without the deviation requested by the Feoffees,
William Payne’s principal qharitable purpose will continue to be frustrated and there is a danger

of a “wasting” of the assets, directly contrary to the explicit language of the Trust.
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38.  The interest of the Jpswich Public Schools will be best served by.granting the
relief requested herein.

39.  The relief requested herein is a reasonable deviation from the terms of the Will
and Trust of William Payne and consistent with the Feoffees’ primary charitable purpose.

40.  All of the above can be accomplished without the beneficiary’s losing, based on
the last seven years” average, the annual $300,000 generated by the real estate taxes on the land
and buildings at Little Neck.

41.  In the event the Superior Court Action is not resolved, the Feoffees must borrow
funds to pay for the defense of same.

42.  To accomplish the creation of the Condominium, the Feoffees will incur
engineering expense, estimated at $2(}0,000; for which they anticipate the need to borrow funds.

43, The previous authority of this Court to borrow money was limited to the
construction projects Ir;entioned above.

44,  The Feoffees reasonably believe that the proposed berrowing as aforesaid may
require, on the part of the lender, a mortgage of the real estate at Little Neck.

| 45.  The Feoffees require the power to receive mortgages so as to facilitate the sale of
Condominium Units to prospective buyers, all as. set forth in the tentative éettlement agreement
referenced abm;fe.

WHEREFORE, the Plaintiffs pray that this Honorable Court grant the following relief
and enter judgment as foilows:

1. That the Feoffees be permitted to sell the land known as Little Neck in Ipswich,
Massachusetts on. such terms as are set forth in a éattlement agreement between thé Feoffees and

the LNLAC and as this court deems meet and just;
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2. That the Feoffees be permitted to grant and receive mortgages on all or part of the
land at Little Neck;

3. That fhe Feoffees be permitted to borrow funds to defend the Superior Court
Action and to implement and accomplish the sale or sales sought to be authorized by this
Complaint;

4. That this Honorable Court approve the terms of the settlement of the Supetior
Court Action and that the Feoffees be authorized fo enter into a dismissal of said action;

5. That this Honorable Coust declare that the provisions of Massachusetts General
Laws Chapter 30B do not apply to the sale of Condominium Units and Little .Neck as
contemplated by the setilement agreement between the Feoffees and the LNLAC;

6. That this Honorable Court issﬁe such licenses, judgments and other orders as are
necessary to implement and accomplish the relief granted by this Court to the Feoffees; and

7. Such other relief as this Honorable Court deems meet and just, |

Respectfully submitted,

Feoffees of the Grammar School in the
Town of Ipswich

2/, ; .‘Lﬁ‘,
William H. Sheehan III BBO #457060
Robin Stein, BBO #654820
MacLean Holloway Doherty Ardiff & Morse, P.C.
8 Essex Center Dyive
Peabody, MA. 01960

(978) 774-7123

Dated: December 17, 2009

-10-

0019



Certificate of Service

I Robin Stein counsel to the Plaintiffs hereby certify that this 17" day of December 2009 ‘
I served a copy of the instant first amended complaint upon the following counsel of record via
first class mail postage prepaid:

Richard C. Allen, Esq.
Casner & Edwards, LLP
303 Congress Street
Boston, MA 02210

Johanna Soris, Esquire
Commonwealth of Massachusetts
Office of the Attorney General
Public Charities Division

One Ashburton Place
. Boston, MA 02108
December 17, 2009 ‘ % 7%,F\
' : Robin Stein
-11-
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Selected Actions of the Town of Ipswich

Ate Town Meeting November 14, 1650

Granted to Mr. Robert Payne, and Mr. William Payne and such others a$ the Town shall
appoint for the use of the school ali that neck beyond Chebaco River and the rest of the
ground (up to Gloucester Lane) adjoining to it Mayor Dennisen, Mr. 7, undeceiverable
chosen by the Town and added to,

Ata Town Meeting January 26, 1652

For the better ordering of the schools and the affairs thereof, Mr. Simmons, Mr. Rogers,
Mr. Morton, Mayor Denison, Mr. Robert Payne, Mr. Willtam Payne, Mr, Hubbard Ivason
Whipple, Mr. Bartholomew were chosen a committee to receive all such sums of money
as have been and shall be given towards the building or maintenance of a grammar school
and schoolmaster, and to disburse and dispose such such (5/ic) sums as are given fo “
provide a schoo} house and schoolmaster’s house, either in building or purchasing,
undeceiverable house with all undeceiverable speed, And such sums of money, parcels of
land, roads or appuities as are or shall be given towards the maintenance of a
schooimaster, they shall receive and dispose of to the schoolmaster, that they shall
undeceiverable a house to that yndeceiverable from time to time, towards his '
maintenance, which they shall have power to enlarge by appointing (7 Jundeceiverable
from year to year, which each scholar shall yearly or quarterly pay or apportionably, who
shall also have full power to regulate all matters concerning the school master and
scholars as in their wisdom they shall think meet from time to time, who shall also
consider the best way to malke provision for undeceiverable written and such (7)

accounts,

At a Town Meeting January 12, 1756

Whereag, the Town in granting the school farm at Chebaco did not give those persons to
whose trust they committed the improvement of said farm a power to appoint successors
as the private persons who granted lands in the Town for the same use did, as appears by
examining the respective grants, by which means, those grants being differently
constituted and the persons éntrusted by the Town as aforesaid being long since dead,
endless disputes may arise between the Town and Feoffees about the school (to the
support of which the whole income if needed is to be applied) unless relief be had from
the General Court, and in as much as the present Feoffees have manifested their
agreement thereto, ‘

Voted, that a joint application be made to the Great and General Court to obtain an Act, if
they see meet, fully to authorize and empower the present four Feoffees and such
successors as they shell time to time appoint in their stead, together with the three eldest
Selectruen of this town for the time béing, other then such Selectman or men as may at
any time be of the four Feaffees, to be a Comrmittes in Trust, the major part of whom to
order the affairs of the school Jand, appoint the schoolmaster from time to time, demand
receive and apply the income agreeably to the intension of the donor. No Feoffee
hereafier to be appointed by the present Feoffees or by their successors other than an
inhabitant of this Town, and not to act after he remove his dwelling out of it, and to have
no more than four at one time, And least any unforeseen inconvenience may happern in
this method, it is agreed that the Act be only for ten years at first,
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o et C
[ FErince Laws.~1765-66.]

CHAPTER 5. ,

AN ACT FOR RECTLATING THE GRKMMAR SCHOOL IN IPGWICH, IN THE
OOWETY OF EBSRX, AND FOR INCORPORATING CERTALN PRASONS

TO MANAQGE AND DIRECT THE SAME. '

. Woerees divers pleusly disgposed persons, 1w the first settle-
ment of the towa of ipswleh, in the county of Essex, granted and
caonveyed e feoffees An {frugt, snd to such thelr puctegsors in the
same frest as thede. feoffesd should appoint, to hold pérpétupd |
sugtepsion, cerbain:imdsy tenduents snd annultleg by %nag,mqﬂtigﬁga’
for Yhe e of gehdglelesrding inthe sald tewn forover; 6f whish
feeftess Jonn Chdnte, Bimibl Rogérs, Addon P@tter“ﬁﬂﬁwﬁﬁﬁﬁ&&g”Gﬁ&iﬁhﬁ
Baqre:, are the omly muryivors) and whereas the sald tows oY Ijswidl
did albo, in theiy Lamialle coneern for prometimg Learnidd,  sivwh ihe
same tims, and For Lk pale uges, give and grant i tedtaln parehy
izt theis gramyg medtlonsd, and. t¢ suth others ay the gald “tewashewld
aprolnt, & Ledge Jhrm, then ealled g heok of land; seituats $n.
_Cgébaqaa, in the gadd &ggfiuﬁ, whih dems other landas, tha septy af.
which to be spplied {0 the use of leaming 1o said town ay afobedaid;
bt as 1s aphréfiended, o pewer was. givin by the séfd Sows, S8 Bhéxy -
frugises, to appulht suto@agrd, b that drdst, for reodiving kad
sppiying. thy:pebey  gr OF ordstiig BpA directing the CPEIES of bhe
84n bm;mn,saiﬂ”ppﬁﬁg ag 4 the firstementdoned easy 18 prévided) -
from-¥hdSh ddf¥erenee fu ke original! oonstitditon of tA¥NG. Framus,
which were &11.Uyekgned fo ond and the satre usey dispuded v
reretofore drizen Velwen the dald fofn antd: the safd £eEsffeasye: ahd
al5¢. giars doubbe DEve arizen whether; by the . ashatiiution of thoss
%m%ntg sg afordeald;. 11 £ 4o the power, edther of the spid town or

stffeas, to ogipel the payment ¢f the rente of sald fdrm 651 dther
lands granbped b sald Town, as'béféreAmenticmedé 2RO ¥harsgs. fon
the ramorsl of the aferesuid difﬁieul$iesi on the JolHt spplieation
of Bpth srlé bowwy and. the ther fecffees, Yhis cowrt: did, in $he: |
twantp-ninth yewr of Hip Late majésty King CGeprge she Becotnd, by oue
acy rthed passed, latituled¥im AKov for regulating the gramsar sohool
in fpswich, end f£6ér indorperating certein persoh$ to manage and
dirend the same," appéwer the then surviving feéoffems; with thres
swegedsors, together with partd of the selecimeh of sald town, for the
Yime belng, &8 #An lncorporaté Phedy, %o mmrhage and direet the affeirs
of seid bdﬁoml'ﬁcr ten years Zhén next comlng, in menoer as iz said .
agh 15 &igresaeﬁg whideh ben years will explre on the flrst day of
Herch pext) ggi_ggg%ggg it has bpen found By expsiisnce that the
said act has’ been Gl grest advantage to the interest of learming in
sald town, and thay all doubts mnd dispubes dforsmentioned, from the

. passing of sald med, have cesged, and the pardles concerned have
degired ‘the.ctntinuance of the aid of this cdurt touchipog the

premisgas) wherefure,—
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fe it enacted by the Governor, Gouncil snd House of Reuressnta-

tiveg,
[87CT, 1.] That from 2nd nfter the firet day of March next, the

aforenaned John Ohoste, 3Apusl Rogers, Arron Pottar end Francls

=l

Choate, Zeyrs., the present surviving feoffees on the oart of the

orivate personsg granting lands se aforesald, togsther with Midhsael
Farlow, 3amuel Burnham and Samﬁel Lord the third, threse of the
present selactman of the said Sown of Ipswich, shdil be and they

are hereby inoorporated a joint committea or feoffees in trust,

with Full pdwar and autherity by the whole, or the major paft of
then, to pass necessary leases of any of naid 1ands; not-orejudiclial
to any lsass already made esn? not exaesdlng ﬁhs ?erm of twenty-one
vearg at sany ona time; aleo to damand receive all rente ang annuliles,
on such other grants or leases relative to sspid schosl, that now is
ar thrt hereaftar may be, and, Lf nead be, to aﬁé for and regover

the same, either by themsalvee or by ngeir atto%ney; RLac to aﬁpoiht

g olerk and tresaurer, 2lso 3 grammar-gchool mﬁater,lfrom year to
yerr, and, from time to tims, Lo agree with him and them for his ang
thelr salarizg; and to apply the ﬁaiﬂ rents, grents and anﬁuities .
Tor the psyment of hlsg and thalr salarles, end for %he discharge of
other ngcessary expences AtLendlng this affalr, o far aa those renta,
grants and annultiee willl go; wlth a like npower from %ime to time

to inspect the amld scheol and master, and, in general, to transaot
end order -all mattera and things relaliive te sald school, and 5o all
the landa, granta, rents and annuitles thet Jo now, or that may here-
after, belong to aald schaol, arlslng from the donations #lforesnid,

80 Af beat to anawer the genspal deeign an? intent thereof: annuplly

leylng an account of lhelr proceedlags in this trunt before the asid

0032



Lown, at their March meetling, for thelr inzpectlon.
tnd Tor the centinuance of the succession of the eforenamed S0
mittee or froffees,—--

e 1t Turthar énacted,
[S2CT, 2.) That if elither the srid John Chozte, Jamuel Rogers,

Aaron Poiber or Francle Choate, nhall ﬁ@ceﬂae; or mave oub of the
nald town of Ipswlch, or otherwise become ipoapable or unfit to
dlecharge said trud%, or unrsagonably nepleo? to do it, it ghaly

and msy bs lawful for the sgrviving and:quélifieﬁ remainder of

those four pergonsg, from time to .time, to &ppoint aoﬁe'othar auitable
and qualified perhon or pereons in his or their room ao deceasing,
redoving or obherwise unquallfied, or neglecting ble or their duty
aalaforeaaid; whleh p&wer of apvointment shell descend to thoge aso
appolinted, oo as always %o have four of gald feolffeeg oconatiiuted in
thia way, and no more; no pergon ab any time to be mﬁpointad'that La
not an inhabltant of the esld . town of Tpawlch: ﬁnd the eelgétmen
eforenald, by this act lacorporatad re aforeasld, shall, from year

te year, belsueceeded by the three 2ldest, in that office, of tha
selectinen »f that town, other then such of them ns be elac one of tha
feoffess conetituted ns aforsnald; and in oars 1t ahall so happen, At
any tlme, that there sre not three selsctmen olosen By the seld-town
vino hrve gervad In that offlce before, then those Tiret named in puah
choloe shall rucceed as aforeesid,

snd, far renderlng the whole more effecotual, —

Fe it further engotdéd, -

[ SECT. 5.7 That the aforeznid compmittes, nr feocffees in trusrt, maey,
In all matkers relative to ¢ald gropmar szchonl, in which they mey by
Fores of thiz nct he concerned, aue or be gusd by the name of Feoffeas

of the Orammar Zchool in the %own of Ipswich, 1n the covnty of Tarex)
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=nAd in thle wower bLhelr sucoesacrs shall, from fime to Simes, Dbe
tnoeludad, with reanves to the ft“anmct‘ ana af thaogs who rnely have
arecasded them in that trust, _

[52CT. 4.] Thia act %o contlnue snd be in foroe for the term of

trepiy-one yeare from the flret day of March rext, and no longer,
[ Famged June 21; publlisghed June 25, '
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Province Laws.~-1755-54.

CHAPTER 26.

AN ACT REGULATING THE GRAMMAR SCHOOL IN IPSWICH, AND
52§EINCORPORATING_CERTAEN PERSONS TO MANAGE AND DIRECT THE

Whereas divers piously disposed persons in the first setile-
ment of the town of Ipswich, within the couwnty of Essex, granted
and conveyed to feoffees in trust, and to such thelr successors in
the same trust as those feoffees should appoint to hold perpetual
succession, certain lands, tenements and annmities by them mentioned
for the use of school-learning in said ftown forever; of which
feoffees the honourable Thomas Berry, Bsg., Daniel Appleton and
Samnel Regers, Esqgrs., with Mr. BenjJamin Crocker, are the only
survivors; and whereas the town of Ipswich dild also, in their
laudable concern for promoting learning, about the same time, and
for the same use, give and grant to certain persons in said grant
mentioned, and to such others as the sald town should appoint, a
large farm, then called a neck of land, situate in Chebacco, in
the same town, withh some other lands adjcining; all which farm and
lands weres soon after leased out for the space of one thousand
years, the reanfs to be applied to the uses of learning in said
town as aforesaid; but as is apprehended by some, no power was
gliven by the said town to their trustees to appoint suceessors in
that trust for receiving and applying the rents, or of ordering
and directing the affairs of the school in said town, as in the
first-mentioned case 1s provided; from which difference in the
original constitution of those grants, which were all designed for
one and the same use, eonsiderable disputes have already arisen
between the sald town and the feoffees; and not enly so, but some
doubts are started whether it is in the power of said town or
feoffees to compel. the payment of the rents of the farm and adjcin-
ing land before mentioned; and inasmuch as the sald town of Ipswich,
by their vote of the twenty-second day of Janmuary, one thousand
seven hundred and fifty-siz, by and with the consent of the afore-
mentioned fecffess, have agreed to apply toc this court for zld in
the manner in sald vote mentioned; wherefore,-

Be it enacted by the Governor, Council and House of Reprg-

" sentatives, .

[8ECT, 1] That from and after the first day of March next,
for and during the space of ten yeérs, the aforenamed Thomas Berry,
Daniel Appleton and Samuel Rogers, Esqrs., with Mr. Benjamin

Crocker, the present surviving feoffees on the part of the private
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persons granting lands as afores(alld, together with Ffancis
Choate, HEsq., Céﬁt. Nathaniel Tredwell and Mr. John Patch, Junr.,
three of the present selectmen of said town, shall be and they
are hereby incorporated a joint commitiee or feoffees in trust,
with full power and authority by a majorlty of them to grant
necessary leases of any of sald land not prejudicial to any lease
already made, and not exéeeding the term of ten years, to demand
and receive the said rents and annuities, and, if need be, to

gue for and recover the same; teo appoint grammar~scﬁool masters
from year to year and time to time, and agree fof his salary;

to apply the rents and annuities for the paymlen]t of his salary

and other necessary charges arising by said school; to appoint a

clerk and treasurer, and iIf found necessary, to impcse some moderate

sum and sums of money te be paild by such schelars as may attend
said school, for malking up and supplying any deflciency that may

happer in the yearly income and anmuibies of said landé; for

~defr{d]lelying the necessary charges that may arise by said school,

and enforce the payment; to Inspect said school and schoolmaster,
and in general to transact and order 211 matters and things relative -
to such school, So as may best answer the origins) intent and
design-thefeof.

[SECT. 2.] 4nd the said committee or feoffees and their
successors shall, at the anniversary meeting of said town in March,
yearly, during the continuance of this act, lay before said town
a fair account cf their proceedings relating to said scheol Tlor

the year then last past,
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ind for the continuance of the succession of the before-

%%%%&MNm%k commitiee or feofees, -

Be it enacted, -
[SECT., %.] That if either the said Thomas Berry, Daniel

Aﬁpleton, Samuel Hogers or Benjamin Crocker, shell decease, or
remove out of saild town of Ipswich, or otherwise become uncapable
or unfit to discharge said trust, 1t éhall and may be lawful For
the surviving and qualified remainder of those four gentlemen to
appoint some other suitable person or personé in his or their
room so deceazing, removing or otherwlse unqgualified, according
to the original intention of their first appointm[ em]t, so as to
keep.up the same rumber of four feoffees thus constituted, snd no
more; and no person to be appointed a feofee but an imhabitant of
the t&wn of Ipswich: and the aforementioned selectmen shall; from
year to year, be succeeded by the three oldest in that office of

the selectmen of sald town for the time being, other than such of

“them as may be also one of the aforesaid four feoffees; and in case

it shouvld at any time happen that there is not three selecimen chosen
by said town that may have served the town before in thaﬁ office,
the - deficiency shall be supplyed by those First named in the choice

of the town.

Aind for rendlelring the whole more effectual,--

SRt 3= S

[BECT. 4.] That the aféresfai]d comzittee or fecffees in trust

may, in all matters relative to s[aild grammar school, in which
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they may by force of this act be concerned, éue or be sued by ths
name or char(e]{alcter of the feoffees of the grammar school of
the town of Ipswich, in the county of Essex; and in this power
their successors shall be included with respect to the fransactions

of those that may have preceeded them in said offjce.

[SECT. 5.] This act to continue and be in force for the

spece of ten years, and no longer. [Pasised February 17; publighed

February 26.)
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1788 - (BAPTER .. B4,

A% ACT KAKING PERPETUAL, AN ACT RESPEGTING THI GRANVAR
aCHOOL, in IBSWIOY, IN THE COUNTY OF ESSEX,

sihereas A Law respecting the gseld School, wss snamoted
in the year ong thousand seven hundred and sixty five, %o
be in force for the term of twenty one Years, from the first
day of Margh, one thousand seven hundred and slxty six, whioh
Law hasg been Tound beneflelal, and to anawer fhe purnposeas fobr

whilch Lt waa enacted:
Be Lt therefore Enscted, by the Banate, and House of Rep-

reaentatives, in Genersl Court agaembled, angd b& the authority
of the same, That the sald Law, entitlad, "An Act for regulsting

the grammar 3shool in Ipswﬁoh, in the ¢county of Eeaex, and for

incerporasing certaln pérsons to mansge and direct the same,

Be and hersby ls mads perpethal,
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5531C. FEGFFEES , STIP/WIPJUL/080105/R

COMMONWEALTH OF MASSACHUSETTS

ESSEX, S85. PROBATE AND FAMILY COURT
SALEM DIVISION
DOCKET NG. OSE-0026-GC1

FEOFFEES CF THE GRAMMAR SCHOOL
TN THE TOWN QOF IPSWICH,
Plaintiffs

Ve

TOWN OF IPSWICH PUBLIC SCHOOLS

AND THE ATTORNEY GENERAL OF THE -

COMMONWEALTH OF MASSACHUSETTS,
Defendants i ’

e Rt S Nt ot St TP Pt et St

STIPULATION AND REQUEST FOR INSTRUCTIONS

" Now come the Parties in the ébove—entitled matter and hereby
stipulate and agree as follows:

1. That eqditabie relief pursuant to M.G.L. Chapter 215,
Section 6 in the form of instructions from this Honorable
Court is needed regarding the authority of tﬁe Plaintiffs to
borrow funds as necessary to compiete certain construction
projects as mandated by the Commonwealth of Massachusetts
and the Town of Ipswich;

2. That the Feoffees of the Grammar School in the Town of
Ipswich (hereinafter “plaintiffs”] exist under a trust
créated by a vote of the Town Meeting in November, 1650,

3. That the lénd in Ipswich commonly known as “Little. Neck” was
devised to the Plaintiffs by the Last Will of William Paine,
who died in 1660 (Suffolk Probate Court 1:346}. 'The Will

stated that the devise was “unto the free scoole of Ipswich
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the little neck of land at Ipswich for ever as I have
formerly intended and therefore for the sayd land not be
soulde nor wasted.”

That subsequently Chapter 5 of the Province Laws of 1765-66
established the terms for the management and use of the
Plaintiffé' property for the exclusive benefit cf the
Ipswich Public Schools. |

That the Plaintiffs rent 167 parcels of land on which
tenants have constructed single family dwellings, the net
rent proceeds for which are distributed on an annual basis
to the Ipswich Public Scheools, in accordance with Chapter 5.
That the Plaintiffs, in order to comply with the
Administrative Consent Order with the Massachusetts
Department of Environmental Protection and tﬁe Massachusetts
Clean Waters Act, M.G.L. Chapter 21, Secﬁions 26-53, must
congtruct a common wastewater collection system with an
estimated project cost of $6.483 million dollars:

That if the work is not completed by the end of 2005, the
Plaintiffs will not be able to rent lots o the tenants at
Little Neck, resulting in a substantial loss of income for
Ipswich Public Schools;

Thét the Plaintiffs, in order to comply with an Order from
the Department of Public Utilities of the Town of Ipswich
that the elasctrical distribution network on Little Neck must

be upgraded at an estimated project cost of $535,000.00;
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10.

11,

iz.

13.

14.

That this electrical work, if not completed, could affect.
the safety and welfare of the Little Neck tenants;

That pursuant to Section 1 of Chapter 5 of the Province Laws
of 1765-66, as made perpetual by Chapter 54 of the Acts of
1786, the Plaintiffs were granted the power “in general, to
transact and order all matters ardd things relative to said
school, and to all the lands, grants, rent and annuities
that do now, or that hereafter, belong fto said school,
arising from the donations aforesaid, so as to best answer
the general design and interest thereof;”

That the Plaintiffs cannotlpay these costs te complete the
work reéuired by the DEP and the Town and are therefore.
required to borrow the required funds from one or more
commercial lenders; 7

That borrewing said funds witheout assigning ox granting a
security interest in the Little Neck land will not be a
prohibitien of the William Paine beguest against the sale of
the property and is acceptable to Ipswich Public Schools;
That the Plaintiffs do possess the implied authority under

the trust to borrow money upon reasonable terms not

invelving the assignment of the land or the granting of a

sécurity interest in the land, all as necessary to fulfill
the purpese of the trust:;
That the Plaintiffs, in order toc complete said work and

fulfill its implied authority under the trust, will be
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15,

16.

17.

required to give security to commercial lenders in the
nature of customary commercial loan documents not involving
the assignment of the land or the granting of a security
interest in the land, such as, but not limited to,
conditional assignments of leases and rengs, conditional -
assignments of betterment fees {or other income from'the
tenants for the wastewater project) and conditional
assignments of the contracts and permits for the projects,
which would provide that in the event of a default by the
Plaintiffs, the lenders would have the authority to complete
the project, colilect the rents and otherwise manage the
property to protect the lenders’ interest and secure the
repayment of the debt:

That the Plaintiffs have the implied right to borrow money
and grant security interests in the leases and rents,
betterment fees, contracts and permits:

That the Plaintiffs have advised the Ipswich Public Schools

that the cost of the electrical system project will be borne

- . by the Plaintiffs, since 1t relates to an essential service

which has been customarily supplied by the Plaintiff to its
tenants; |

That the Plaintiffs have advised the Ipswich Public Schools
that the costs of the sttewater project will be paid solely
by the tenants, as they have customarily been responsible

for all costs for septic management for their dwellings;
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18. That it is agreed that the ability of the Plaintiffs to
borrow the necessary funds from commercial.ienders to
complete these projects on a timely basis will or may affect

the benefits to be paid to Ipswich Public Schools.

Respectfully submitted,
Feoffees of the Grammar
School in the

Town of Ipswich

By ‘its ahtonney,

Date: August Ist, 2005 “*Cffif\

Donald M~Gheenough
. BBO # 21036

2 Depct Sguare

Ipswich MA 01338

978~-356~1040

Town of Ipswich
Public Schools
By its attorney,

Date: August lst, 2005 : | WC %@Qﬁ}zx{

Richard C. Allen

.. BBO #015720
Casner & Edwards, LLP
303 Congress Street

- Boston, MA 02210
617-426-5300
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5531C.FEQFFEES. P.ORDER/WIRJUL/080105/A

COMMONWEALTH OF MASSACHUSETTS

ESSEX, SS. : PROBATE, AND, FAMILY COURT
' SALEM DIVISIoN -
DOCKET NO. OSE~0026-GCI

TEQFFEES CF THE GRAMMAR SCHOQL-
IN THE TOWN OF IPSWICH,
Plaintiffs

V.

TOWN OF IPSWICH PURLIC SCHOOLS

AND THE ATTORNEY GENERAL CF THE

COMMONWEALTH OF MASSACHUSETTS,
Defendants

— e Nt e e e Tt N et Tt

TneE, OR DER

The matﬁér having come before this Court and after hearing
finds as follows:

1. The stipulation filed by the Parties dated August S¥th, 2005

is incorporated as findings.of the Court.

2. The Trust created by the Town of Ipswich, the provisions of
Chapter 5, Section 1 of the Province Laws of 1765-66, as
made perpetual by Chapter 54 of the Acts of 1786 and the
provision of the Last Will of Willi&é Paine provide the
Plaintiffs- with the impiied authority to borrow funds from
commercial lenders,'upoﬁ reasonable terms not involving the
assignment of the Little‘Neck'land or the granting of a
security interest in the land, to complete those
construction projects that are the subject of this Petition

and set forth in the Stipulation of the Parties.
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The Plaintiffs; by borrowing funds from commercial lenders
to complete those construction projects upoh terms not
involving the assignment of the Littl%a§ggg land or the
granting of a security interest in the l;eind,_ do r'lot
implicate the prohibitiop in the deviée by Wiliiam Paine
against sale of the property.

The Plaintiffs have the authority to borrow fundes from
commercial lenders, upon terms not involving the assignment
of the Little. Neck land or the granting of a security |
interest in the land, to complete those construction
projects that are the subject of this Petition and set forth
in the Stipulation éf the Partiles, which authority includes
the execution of the customary commercial lending documents
necessary for such a porrowing, such as, but not limited to,
conditional assignﬁents of leases and rents, betterment
fees, and contracts and permits, as security for thsa
repayment of the debt to the commercial lenders.

The Plaintiffs have the authority to borrow funds from
commercial lenders, upon terms not involving the assignment
of the Little Neck land or the granting of a security
interest in the land, to complete said construction projects
in keeping with the intent and purpose of the Last Will of
William Paine and provisions éf Chapter 5, Section 1 of the

*rovince Laws of 1765-66, as made perpetual by Chapter 54 of
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the Acts of 1786, and the Trust created by the Town of

Ipswich.

S ordered : PR,

H L

dJustlice l . : Y

@W&s’“ , 2005

-2
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COMMONWEALTH OF MASSACHUSETTS

ESSEX, SS. | PROBATE & FAMILY COURT
NO. ES09E0094QC

ALEXANDER B.C. MULHOLLAND, IR,
et als., as they are THE FEOFFEES

OF THE GRAMMAR SCHOOL IN THE
TOWN OF IPSWICH

Plaintiffs, -
V.

ATTORNEY GENERAL of the
Commonwealth of Massachusetts;
IPSWICH SCHOOL COMMITTEE;
and RICHARD KORB, as he is
Superintendent of Schools in the
Town of Ipswich

Defendants

ANSWER AND COUNTERCI AIM OF IPSWICH SCHOOL COMMITTEE
AND RICHARD KORB, IPSWICH SUPERINTENDENT OF SCHOQLS

NOW COME the Defendants IPSWICH SCHOOL COMMITTEE and
RICHARD KORB as Ipswich Superintendent of Schools (these Defendants are referred
to herein collectively as the “School Defendants”™) and answer the Plaintiffs’ First
Amended Complaint dated October 6, 2009 (herein, the “Complaint”) as follows:

L. The allegations set forth in Paragraph 1 of the Complaint are admitted.

2. The allegations set forth in Paragraph 2 of the Complaint are admitted.

3. The allegations set forth in Paragraph 3 of the Complaint are admitted.

4. The allegations set forth in Paz‘agraph 4 of the Complaint are admitted.

5. The School Defendants state that Paragraph 5 sets forth legal conclusions

to which no response is required.
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6.  The School Defendants are without inf#rmaticn or knowledge sufficient to
form a belief as to the accuracy of the allegations set forth in Paragraph 6 of the
Compiaint.

7. The allegations in the first sentence of Paragraph 7 of the Complaint ate
admitted. The School Defendants are witﬁoﬁt information or knowledge sufficient to
form a belief as to the accuracy of the remaining allegations of Paragraph 7 of the
Complaint..

8. The School Defendants are without information or knowledge sufficient to
form a belief as to the accuracy of the allegations set forth in Paragraph 8 of the
Complaint.

9. The School Defgndants state that Chapter 26 of the Province Laws of
1755-56 speaks for itself. The School Defendants state that the remainder of Patragraph 9
sets forth iegal. conclusions to which no response is required.

10.  The School Defendants state that Paragraph 10 sets forth a legal
conclusion to which no response is required,

"11.  The School Defendants state that Paragraph 11 sets forth legal conclusions
to which no response is required.

12, The School Defendants state that Chapter 26 of the Province Laws of
1755-56 speaks for itself.

13.  The School Defendants state that Chapter 5 of the Province Laws of 1765-

66 speaks for itself.

0052



| 14,  The School Defendants are without information or knowledge sufficient to
form a belief as to the accuracy of the allegations set forth in Paragraph 14 of the
Complaint,,

15, The School Defendants are without information or knowledge sufficient to
form a belief as to the accuracy of the allegations set forth in Paragraph 15 of the
Complaint,

[6.  The School Defendants are Withput information or knowledge sufﬁcic;nt to
form a belief as to the accuracy of the allegations set forth in Paragraph 16 of the
Complaint,

17, The School Defendants state that Paragraph 17 sets forth a legal
conclusion fo which no response is required.

18.  The allegations set forth in Paragraph 18 of the Complaint are admitted.

19, . The allegations set forth in Paragtaph 19 of the Complaint are admitted.

20.  The School Defendants are without information or knowledge sufficient to
form a belief as to the accuracy of the allegations set forth in Paragraph 20 of the
Complaint.

21,  The allegations set forth in Paragraph 21 of the Complaint are admitted.

22. Thé School Defendants are without information or knowledge sufficient to
form a belief as to the accuracy of the allegations set forth in Paragraph 22 of the
Complaint,

23, The School Defendants admit that the Plaintiffs proposed a rent increase at

the time and in the amounts described in Paragraph 23 of the Complaint and that they
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offered residents a lease as described. The School Defendants state that the remainder of
Paragraph 23 sets forth legal coﬁclusions to which no response is required.

24..  The School Defendants admit that the Stipulation and Request for
Instructions that is Exhibit E of the Complaint was entered into and that the Court Order
that is Exhibit F was obtained, The School Defendants state that Exhibit E and Exhibit F
speak for themselves, and that the remainder of Paragraph 24 sets forth legal conclusions
to which no response is required

25, The Schoeol Defendants admit that the Plaintiffs bave informed them that
thirty-three Little Neck residents have signed leases as set forth in Paragraph 25 of the
Complaint.

26.  The School Defendants admit that some Little Neck residents have not
signed the proposed lease, and that the civil action identified in Paragraph 26 is pending.
The School Defendants are without information or knowledge sufficient to form a belief
as to the accuracy of the remaining allegations of Péragraph 26 of the Complaint.

27, The School Defendants admit that a stipulation as referenced in Paragraph
27 was filed in the Superior Court Action. The School Defendants are without
information or knowledge sufficient to form a belief as to the accuracy of the remaining
of Paragraph 27 of the Complaint.

28.  The School Defendants admit that the Ipswich Public Schools have not
received a distribution from the Plaintiffs during the last three years, The School
Defendants are without information or knowledge sufficient to form a belief as to the

accuracy of the remaining allegations of Paragraph 28 of the Complaint.
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29.  The School Defendants ére without information or knowledge sufficient to
forﬁn a belief as to the accuracy of the allegations set forth in Paragraph 29 of the
Complaint. |

30. | The School Defendants admit that the Plaintiffs have discussed with them
the possibility, subject to Court approval, of selling all or a portion of Little Neck through
various means of sale. The School Defendants state that the remainder of Paragraph 30
sets forth legal conclusions to which no response is required,

31, The School Defendants deny that they have a present position as to
whether a sale would be appropriate.

32.  The School Defendants are without in;[’ormation or knowledge sufficient to
form a belief as to the accuracy of the allegations set forth in Paragraph 32 of the
Complaint.

33.  The School Defendants are without information or knowledge sufficient to
form a belief as to the accuracy of the allegations sef fm_"th-in Paragraph 33 of the
Complaint.

34,  The Schoo! Defendants state that Paragraph 34 sets forth legal conclusions
to which no response is required.

35, The School Defendants state that Paragraph 35 sets forth legal conclusions
to which no response is required. |

36.  The School Defendants state that Paragraph 36 sets forth legal conclusions
to which no response is required.

37.  The School Defendants state that Paragraph 37 sets forth legal conclusions

to which no response is required,
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| 38.  The School Defendants state that Paragraph 38 sets forth legal conclusions
to which o response is required.

39.  The School Defendants state that Paragraph 39 sets fortﬁ legal conclusions
to which no response is required.

40.  The School Defendants state that Paragraph 40 sets forth legal conclusions
to which no response is required.

41,  The School Defendants are without information or knowledge sufficient to
form a belief as to the accuracy of the allegations set forth in Paragraph 41 of the
Complaint.

42.  The School Defendants are without information or knowledge sufficient to
fprm a belief as to the accuracy of the allegations set forth in Pavagraph 42 of the
Complaint.

43, The School Defendants state that Paragraph 43 sets forth legal conclusions
to which no response is required,

" 44.  The School Defendants are without information or knowledge sufficient to
form a belief as to the accuracy of the allegations set forth in Paragraph 44 of the

Complaint.

45, The School Defendants are without information or knowledge sufficient to
form a belief as to the accuracy of the allegations set forth in Paragraph 45 of the

Complaint.
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FURTHER ANSWER

The Defendants IPSWICH SCHOOL COMMITTEE and RICHARD KORB,

Ipswich Superintendent of Schools, finther answer as follows:

1. The Plaintiff’s First Amended Complaint does not set forth a specific sale
proposal.

2 The School Defendants have not been presented with a specific sale
proposal. | |

3. In the absence of a specific sale proposal acceptable to the School

Defendants as the institutional beneficiary, the Plaintiffs have not satisfied conditions
precedent to receipt of the relief requested in their Complaint and have not stated a claim

upon which relief can be granted.

REQUESTED DISPOSITION OF PLAINTIFFS® REQUESTS FOR RELIEF

WHEREFORE, the Défendants' IPSWICH SCHOOL COMMITTEE and
RICHARD KORB, Ipswich Superintendent of Schools, respectfuﬂy 1'eéuest that the
Court:

1. Dismiss the Plaintiffs’ First Amended Complaint, which does not include
a specific sale proposal acceptable to the School Defendants as the institutional
beneficiary, with prejudice.

2. Grant the School Defendants their costs and such other and further selief

as the Court may deem just and proper.
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COUNTERCLAIM

1. This Counterclaim is brought against the I_’iaintiff Feoffees pursuant to the
Court’s jurisdiction under G.L. ¢. 215, §6 and G.L. ¢. 203, §12 over matters of equity
with respect to charitable property and funds.
| 2, The Defendants Ipswich School Committee and Ipswich Superintendent of
Schools (the “School Defendants”), as Counterclaimants, seek an order modernizing the
governance and administrative structure for ‘carrying out the Trust that was created by
William Paine to benefit the Ipswich Public Schools and that is referenced in the
Plaintiffs’ Complaint,.

3. As referenced in the Plaintiffs’ First Amended Complaint, the Trust is
presently governed by seven Feoffees, four of whom were appointed privately by their
predecessors (herein, the “Privately-appointed Feoffees™) and three of whom serve by
virtue of being members of the Ipswich Board of Selectmen (herein, the “Selectmen
Feoffees™).

4, Under the existing governance structure for the Trust, the four Privately-
appointed Feoffees serve unlimited terms and select and appoint their suceessols
privately. There are no bylaws and no other comprehensive governance documents or
roles.

5. The School Defendants submit that due to evolved circumstances over the
years and the Privately-appointed Feoffees’ failure to fulfill reasonabie expectations, a
comprehensive revised governance and administrative structure is in the best interest of

the charitable purpose of the Trust.
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6. The current governanece and administrative structure of the Trust is
inadequate and there is good cause to revise if.

7. For many years, the rents charged by the Feoffees to Little Neck residents
have been less than fair market levels, resulting in distributions in support of the Ipswich
Public Schools that were less than fair market rents would have provided.

8. ' In recent years, disputes with Little Neck residents regarding rents and
charges and with contractors involved with the installation of a sewer system have
resulted in a total absence of distributions in sﬁpport of the Ipswich Public Schools,

9. The Privately-appointed Feoffees have conducted Trust business, both
directly and through a Limifed Liability Company (LLC), in private, without
transparency and public accountability.

10.  The Privately-appointed Feoffees have failed to make all necessary and
appropriate governm&ﬁtal filings in a timely manner.

11. A modernized Trust governance and administgative structure has been the
subject of several years of careful consideration, analysis, and review by the School
Defendants, by other Town of Ipswich governmental bodies, and by Ipswich residents.
The Trust governance and administrative structure has been the subject of numerous
public meetings and public hearings of the School Committee and its subcommittees, the
Ipswich Board of Selectmen, the Ipswich Finance Committee, joint Tri-Board meetings
of these three governmental bodies, a Town Committee on the Feoffees, and the two most
recent sessions of the Tpswich Town Meeting. The Trust governance and administrative
stiuctare has been the subject of numerons meetings and discussions with the Privately-

appointed Feoffees and counsel for the Feoffees.
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12, The governance and administrative structure proposed by the School
Defendants is summarized in Exhibit A of this Counterclaim, and a proposed Order of .
this Court to implement this governance and administrative structure is set forth in.
Exhibit B of this Counterclaim. Under the proposed Trust governance and administrative
structure:

a. eligibility criteria for service as a Feoffee are specified;

b. effective upon the effective date of the Trust Administration Order, all
seven Feoffees are to be persons appointed for three year terms by
governmental bodies of the Town of Ipswich: two by the School
Committee; two by the Board of Selectimen; two by the Finance

Comimittee; and one by the Town Meeting.

¢. powers, responsibilities and requirements with respect to the Little Neck
property that is the subject of the Trust are set forth;

d. powers, responsibilities and requirements with respect to funds of the
Trust ave set forth; and

e. other governance and administrative standards and procedures are set
forth,

13, The School Defendants submit that the proposed Trust governance and
administrative structure would provide necessary and bappropriate clarification and
guidance for carr-ying out'the charitable purpose of the Trust. In addition fo the Ipswich
School Committee and the Ipswich Supetintendent of Schools, the proposed governance
and administrative structure is supported by the Ipswich Board of Selectmen (including
those serving as Selectmen Feoffees), the Ipswich Finance Committee, representatives of
the Town Committee on the Feoffees, and votes at the two most récent Ipswich Town

Meetings.
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REQUESTED RELIEF WITH RESPECT TO DEFENDANTS’® COUNTERCLAIM

WHEREFORE, the Defendants IPSWICH SCHOOL COMMITTEE and

RICHARD KORB respectfully request that the Court:

1.

3

4.

Pursuant to the Cowrt’s equitable powers with respect to estates, charitable
trusts, and charitable funds, approve and order for the Trust created by
William Paine with respect to the land known as Little Neck to benefit the
Ipswich Public Schools thé revised governance and administrative structure,
including replacement of the existing Feoffeés with Feoffees appointed by
Ipswich governmental bodies, that is summarized in Exhibit A of this
Counterclaim and set forth in the proposed Trust Administration Order

aftached as Exhibit B of this Counterclaim;

Order full distribution to the Ipswich Public Schools from the funds of the

Trust of all short-fails resulting from the Feoffees® failure to provide
distributions to the Ipswich Public Schools commensurate with fair market
rents:

Grant the School Defendants their attorneys fees and costs; and

Grant such other relief as the Court deems just and proper.

Resgpectfully submitted,

IPSWICH SCHOOL COMMITTEE AND
RICHARD KORB, SUPERINTENDENT

RLUC 0

Richard C. Allen, BBO # 015720
Casner & Edwar ds, LLP

11
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303 Congress Street
Boston, MA 02110

Phone; 617-426-5900 x 339
Fax: 617-426-8810

Dated: December 30, 2009

CERTIFICATE OF SERVICE

I hereby certify that I have caused a copy of the foregoing Answer and
Counterclaim to be served by first class mail upon counsel for the Plaintiffs and upon the

Attorney General.
p AN

Richard C. Allen

7428,0/475605.
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EXHIBIT A

Summary of revised Trust governance and administrative structure
in proposed Trust Administration Order (the “Court Order™)

1) Name: Feoffees of the Grammar School in the Town of Ipswich Trust

2) Benefigiary: the Ipswich public schools

3) Trust purpose: in furtherance of the bequest in 1660 by William Paine who
established this Trust “to be and remain to the benefit of the free school of
Ipswich forever,” the Trust purpose is to support the Ipswich public schools
by, at least annually, making distributions of the Trust’s net income and
appreciation, after reasonable expenses and operational reserves, to the
Ipswich public schools. The educational uses of the distributed funds shall be
determined by the Ipswich School Committes, with preference when feasible
for supplemental enrichment programs and uses that provide education
enhancement for Ipswich public school students.

4) Trust governance

a) Eligibility to serve as a Feoffee

o Tobe eligible fo be appointed as a Feoffee or to continue to serve
as a Feoffee, a person’s primary residence shall be in Ipswich.

o No person may be a Feoffee while serving as a member of the
School Committee, Board of Selectmen or the Town Finance
Committee or as Town Manager or Superintendent of Schools,

o no person may be appointed as a Feoffee or continue to serve as a
Feoffee who is a resident or home owner on Little Neck if his or
her lot is rented from the Trust, nor may a person (referred to here
as the “individual”) be appointed as a Feoffee or continue to serve
as a Feoffee if one of the following is a resident or home owner on
Little Neck and his orher lot is rented from the Trust:

1. the individual’s spouse;
a parent of the individual or of the
individual’s spouse;

3. achild of the individual and/or of the
individual’s spouse;

4. asibling of the individual or of th
individual’s spouse. ‘

1
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o In the appointment of Feoffees, the appointing bodies shall appoint

persons possess the qualities of integrity and sound judgment and
who acknowledge at the time of appointment the Feoffees’
fiduciary duties and obligations of trusteeship and the purpose of
the Trust to benefit the Ipswich public schools. Persons will be
appointed who also possess expertise and skills that will enable the
Feoffees collectively to carry out their responsibilities,

No person may be appointed as a Feoffee or continue to serve as a
Feoffee who has been convicted of a crime involving dishonesty,
false statement, theft, fraud, or moral turpitude. .

b} Number and appointment of Feoffees

o 7 Feoffees

o Appointments

» 2 appointed by School Committee
* 2 appointed by Board of Selectmen
= 2 appointed by Finance Committee
x| appointed by Town Meeting

* Nothing herein shall prevent a person presently serving as a
Private Feoffee (a Feoffee not appointed by a public body)
from being appointed as a Feoffee by a public body so long
as all eligibility requirements herein are met.

¢) Term of service

o}

staggefed three-year terms {with appropriate staggering of shorter
initial terms)

no limit as to number of terms served
suspension or removal

* Feoffee appointed by School Committee, Board of
Selectmen or Finance Committee may be suspended or
removed by appointing authority for cause, provided that
such Feoffee is given at least seven days written notice of
the proposed suspension ot removal and the reasons
therefor, and an opportunity to be heard at the meeting, and
that notice of the proposed suspension or removal is given
in the notice of meeting
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»  Feoffee appointed by Town meeting may be suspended or
removed for canse by a Town meeting or by a two-thirds
vote of both the School Committee and the Board of
Selectmen (i.e., a two-thirds vote by each body), subject to
the same notice and hearing procedure as ahove

= “cause” defined as: (i) breach of fiduciary duty; or (i)
failure to carry out his or her daties with reasonable
judgment, skill, care or prudence.

o inthe case of a Feoffee vacancy, the appointing authority may
appoint a Feoffee to fill the remainder of the term

d) Serve without compensation, but reasonable and necessary trost-
related expenses paid, such trust-paid expenses to be reported in
writing at least quarterly and in detail fo the School Commiitee, the
Board of Selectmen and the Finance Commiitee

e) Shall be subject to a conflict of inferest policy, approved by the School
Committee, that is compliant with the State Public Bthics Statute and
good governance standards for governmental bodies and public
charities

f) Shall meet at least guarterly.

g) The Feoffees meeting quorum is a majority of the Feoffees in office
(vacancies to be included in the denominator), and, unless otherwise
provided herein or required by law, a majority vote of those present is

required for action.

h) The Feoffees may elect officers from among their number, establish
such officers’ responsibilities, and establish cormmittees of Feoffees.

5} Responsibilities and powers with respect to sale, rental, and management of
real property in addition to those conferyed upon trustees by law

a) lease, rent, improve and manage the Trust real estate (sale, if any, shall
be subject to School Committee approval and a Court order separate
from this Trust Administration Order).

b) establish and collect rents and fees

c) establish and enforce regulations, including through eviction, with
respect to residency on and use of Trust property

d) pay all proper charges and eXpenses
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€)

upon approval by the School Committee, borrow funds and mortgage
- the real estate and the rent income stream therefrom fo the extent
necessary for the prudent operation and maintenance of the Trust

propetty

hire or employ property managers and other agents, and pay
reasonable compensation for the services of such persons (maximum
termt of 3 years, with termination available to the Feoffees for cause;
Feoffees may provide that terms are renewable at the Feoffees’
discretion)

6) Responsibilities and powers with respect to the funds of the Trust, in addition

to thoge conferred upon trusiees by law:

2)

b)

d)

Hold titie to and manage the funds of the Trust, with the net proceeds
of the sale of Little Neck lots if any to establish a permanent
endowment. The amount of said net sale proceeds, after payment, in
an'amount approved by the School Committee, of debts owed by the
Feoffees at the time of this Order or owed at the time of the sale of a
lot or lots, and a reasonable expenses and operational reserve agreed to
by the School Committee, shall constitute the initial principal or
“historic dollar value” of said endowment. The following shall not be
distributed: (i) the initial principal; and (ii) the accumulation that is
added to principal pursuant to Paragraph (b), below,

Pursuant to the Trust purpose, make distributions of net investment
income and appreciation and net rental income fo the School
Committee to benefit the public schools, after reasonable expenses and
operational reserves and the accumulation described in the following
sentence. Prior to distribution, the following amount of income and
appreciation shall be accumulated and added to principal, not to be
distributed: the smaller of (1) the amount needed to maintain the
inflation-adjusted value of the endowment over time; or (ii) 20% of net
investment and rental income and investment appreciation, As
provided in Part 3 above, the educational uses of the distributed funds
shall be determined by the Ipswich School Commitiee, with preference
when feasible for supplemental enrichment programs and uses that
provide education enhancement for Ipswich public school students.

Hire or employ qualified investrnent managers and, if appropriate,
advisors and other investiment professionals, attorneys, or other agents,
subject to the approval of the School Committee, and pay reasonable
compensation for the services of such persons.

Establish and periodically review and update the Trust’s Investment
Policy, with the goal of maintaining an appropriate balance of security

0066



g)

I

)

Y

and growth of principal and consistent and beneficial annual
distributions to benefit the public schools. The Investment Policy and
any amendments shall be communicated to the School Committee, the
Board of Selectmen, and the Finance Committee,

Hold, through third party fund custodians independent of Feoffees and
of investment advisors, and invest Trost assets in accordance with and
furtherance of the Trust’s Investment Policy and in accordance with
and subject to the standards set forth in the prudent investor rule set
forth in MLG.L. ¢. 203C, the Massachusetts Prudent Investor Act, and
any successor statute and M.G.L. ¢. 180A, the Massachusetts Uniform
Management of Institutional Funds Act, and any successor statute
(except that the historic dollar value of the Trust endowment shall not
be distributed).

If funds are placed in banking instifutions, follow good stewardship
practices as to coverage by depositor insurance and the rate of interest
income generated. Funds placed in banking institutions may be placed
in banks located outside Ipswich.

Arrange for investment performance reports at least quarterly to
ascertain current and long-term levels of achievement relative to stated
goals, with a copy to be provided to the School Committee, Board of
Selectmen, and Finance Committee.

Monitor the Trust's overall compliance with the Investment Policy, as
well as the performance and diversification of its invested assets,

Develop, in conjunction with advisors, appropriate market
performance benchmarks against which the Trust's return will be
measured.

Monitor the performance of investments, managers and advisors to
assure that the Trust's investment objectives are being met.

Periodically review and, if appropriate, rebalance the strategic asset
allocation of the Trust and make tactical allocation decisions based on
the Trust's Investment Policy and information and advice provided by

investment advisers and consultants.

Accept charitable gifts for the benefit of the Trust, to be added to
principal unless the donor specifies otherwise

m) Pay all proper charges and expenses, and maintain an operational

reserve for this purpose
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n)

0)

p)

Ry

Ensure the Trust’s compliance with legal and regunlatory requirements
and donor restrictions related to the investment of the Trust’s funds.

Pursue, defend and settle all claims and demands relating to the Trust
or Trust property, subject to the advice and consent of the School
Comunittee and the Board of Selectmen (if the School Committee or
Board of Selectmen are sued with respect to a matter relating to the
Trust or the Trust property, the sued body will notify the other body)

Use the same fiscal year as the Town.

Unless the Trust and any affiliated entities are included in the annual
Town audit, with payment by the Trust of its proportionate share of
the cost, the Feoffees shall cauge the finances of the Trust and
affiliated entities to be audited, said audit to be completed within four
months of the close of the fiscal year. The Feoffees shall file the
annual financial statement of the Trust and affiliated entities with the
Town for inclusion in the Town annual report.

Maintain regular and open communication with the School
Committee, provide periodic reports, and reply within one month to all
requests by the School Committee for information concerning the
Trust and affiliated entities.

Periodically, based on the expected annual portfolio returns, past
distribution levels, and other appropriate factors, and subject to the
approval of the School Committee, set the following: (i) the
accurnulation amount or percentage to be added to principal; (ii) the
overall draw on the endowment of funds for expenditure and
distribution; and (jii} the measutement date on which to base the
calculation of distributions to be made pursuant to Patagrap 1(u),
below (the “Measurement Date”).

Report to the School Committee by October | each year (or such other
date agreed by the School Committee) the amount that the Feoffees
reasonably anticipate that they will distribute to the public schools in
the forthcoming distribution, and shall, immediately report any
adjustment in this amount that may have resulted from the completion
of the annual audited financial statement. The Feoffees will also
report any additional adjustments that may reselt from the audit of
Town accounts made at a later date as part of the regular Town audit,

At least annually, and no later than the first day of the public schools’
fiscal year, distribute to the School Committee all available income

and appreciation determined as of the Measurement Date pursuant to
Paragraph (8), above, after accumulation, expenses and reserves. The
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annual distribution shall be reported at a public meeting called for that
purpose and for the purpose of providing the public and the School
Committee with additional information pertaining to the Trust and its
management in the previous year and to answer inquiries,

v) At least annually, report on the activities and financial status of the
Trust and affiliated entities in a meeting of the School Committee,
with any participation in such eeting by the Board of Selectmen and
Finance Committee subject to separate arrangement among the bodies.

w) Trust property shall be held in the name of the Trust, and agreements,
obligations, instruments, papers and actions on behalf of the Trust may
be made, incurred, executed, signed, or taken in the name of the Trust.

%) No Feoffee appointed pursuant to the terms of this Order shall be
personally liable: (i) for any obligation or liability incurred by the
Trust; (ii) for the acts or omissions of another Feoffee; or (iii)
otherwise by reason of serving or having served as a Feoffee.
Exceptions: (a) breach of duty of loyalty to the Trust; (b) acts or
omissions not in good faith or which involve intentional misconduct or
a knowing violation of law; and (¢) a transaction from which the
Feoffee derived an improper personal benefit. Each Feoffee appointed
pursuant to the terms of this Order shall be entitled to indemnification
and reimbursement ouf of the Trust assefs to the extent permitted by
faw. Bach Feoffee appointed pursuant to the terms of this Order, both
individually and as a Feoffee, shall be defended, indemnified and held
harmoless in the pending litigation with the residents of Little Neck.

y) Such other powers, consistent with the requirements of the Trust,
necessary to carry out the purposes of the Trust. :

z) Minor, technical adjustments of Paragraphs (c) through (x), above,
may be made upon approval of a two-thirds majority of the School
Committee members in office (e.g., 5 members of a 7-member School
Committee).

7) Rental of property on Little Neck

a} pursuant to the Feoffees’ fiduciary duties as trustees of this Trust to
benefit the Ipswich public schools, the Feoffees shall charge and
collect rents, for residence on or other use of the Trust property, ata
level that is designed to maximize the financial benefit to the public
schools. To the extent possible, the amount of income provided to the
Ipswich public schools each year shall at a minimum represent a
reasonable return on the market value of the Trust’s assets; if the
income provided to the public schools is lower than the amount that
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b)

)

)

f

would be such a reasonable return, the Feoffees shall report the
reasons for this differential to the School Comnittee.

in calculating the rent levels necessary to satisfy the standard set forth
in (a), above, all costs of operation of the Trust shall be taken into
account, including the foliowing costs, to the extent that they provide
benefit to the residents and are appropriately includable in determining
the rent: (i} the cost of extra services provided by or for the Feoffees at
or in connection with Little Neck (such as police details, etc.); (i1) the
cost of providing and maintaining common or unoccupied land or
structures; (iii) the cost of providing and maintaining other amenities;
(iv) taxes on all the land, including the common or unoccupied land
and all improvements; and (v) taxes on residential structures whether
or not paid separately by the homeowners or residents, The Feoffees
shall take reasonable steps on an ongoing basis to monitor property tax
assessments and propeity taxes levied with respect to Little Neck
occupied property, unoccupied property, and common land, to
evaluate whether adjustments should be sought, to respond to resident
request with respect to property tax matters, and to seek property tax
adjustments where determined to be appropriate.

consideration shall be given to establishing rents that vary lot by lot,
depending on size, location, view, and other factors affecting rental
value, including year-round versus seasonal rental. However, no more
than twenty-four lots, the number presently eligible for year-round
rental, shall be rented on a year-round basis.

Feoffees are authorized to enter into written rental agreements for
periads of years, the substantive content of which has been approved
by the School Committee.

Feoffees are authorized to engage expert assistance in establishing rent
levels, length of rentals, and other rental terms and practices.

additional Feoffee powers are enumerated in Parts 5 and 6, above,

8) Other applicable requirements

a)
b)

c)

The Trust shall be a municipal trust.

The Trust shall be subject to the standards and requirements set forth
in the open meeting law and subsequent atendments.

The Trust shall be subject to the standards and requitements set forth
in the public records law and subsequent amendments.
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d) The Trust shall be subject to the standards and requirements set forth
in the public bidding law and subsequent amendments,

&) The Trust shall be subject to the standards and requirements set forth
in the public ethics (i.e., conflict of interest) law and subsequent
amendments.

7428.0/415678.1
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COMMONWEALTH OF MASSACHUSETTS

ESSEX, S8. PROBATE & FAMILY COURT
' NO. ES09E0094QC

ALEXANDER B.C, MULHOLLAND, JR,
ET ALS,, as they are THE FEQFFEES

OF THE GRAMMAR SCHOOL IN THE
TOWN OF IPSWICH

Plaintiffs,
V.

ATTORNREY GENERAL of the
Commonwealth of Massachusetts;
IPSWICH SCHOOL COMMITTEE;
and RICHARD KORB, as he is
Superintendent of Schools in the
Town of Ipswich

Defendants

R o g W UV L NP W LN N S L e N N I N N

TRUST ADMINISTRATION ORDER
Pursuant to the Court’s equitable powers with respect to estates, charitable trusts,
and trustees, the Court hereby approves and orders the following revision and
amplification of the governance structure and administrative requirements applicabie to
the Trust created by William Painé respect to the land known as Little Neck:

1. The formal name for the Trust shall be Feoffees of the Grammar School in the
Town of Ipswich Trust,

2. The beneficiary of the Trust shall be the Ipswich public schools.

3. In furtherance of the bequest in 1660 by William Paine who established this
Trust “to be and remain to the benefit of the said school of Ipswich forever,”
the Trust purpose is to support the Ipswich public schools by, at least
annually, making distributions of the Trust’s not income, after reasonzble
expenses and operational reserves, to the Ipswich Public Schools. The
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educational uses of the distributed funds shall be determined by the Ipswich
School Committee, with preference when feasible for supplemental
enrichment programs and uses that provide education enhancement for
Ipswich public school students.

4. Trust governance

a, Eligibility to serve as a Feoffee

i.

it

iii.

.

To be eligible to be appointed as a Feoffee or to continue to
setrve ag a Feoffee, a person’s primary residence shall be in
Ipswich.

No person may be a Feoffee while serving as a member of the
School Committee, Board of Selectmen or the Town Finance
Committee or as Town Manager or Superintendent of Schools.

No person may be appointed as a Feoffee or continue to serve
as a Feoffee who is a resident or home owner on Little Neck if
his or her fot is rented from the Trust, nor may a person
(referred to here as the “individual”) be appointed as a Feoffee
or continue to serve as a Feoffee if one of the following is a
resident or home owner on Little Neck and his or her lot is
rented from the Trust:

a. the individual’s spouse;

b. aparent of the individual or of the individual’s
Spouse;

c¢. achild of the individual and/or of the
individual’s spouse;

d. a sibling of the individual or of the individual’s
spouse.

In the appointment of Feoffees, the appointing Authorities
(defined below) shall appoint persons who possess the qualities
of integrity and sound judgment and who acknowledge af the
time of appointment the Feoffees’ fiduciary duties and
obligations of trusteeship and the purpose of the Trust to
benefit the Ipswich public schools. Persons shall be appointed
who also possess expertise and skills that will enable the
Feoffees collectively to carty out their responsibilities.

No person may be appointed as a Feoffee or continue to serve

as a Feoffee who has been convicted of a crime involving
dishonesty, false statement, theft, fraud, or moral turpitude.
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b. Number and appointment of Feoffees

i, The Trust shall be administered by a body of Feoffees as
follows: (i) two Feoffees appointed by the Ipswich School
Committee; (ii) two Feoffees appointed by the Ipswich Board
of Selectmen; (iif) two Feoffees appointed by the Ipswich
Town Finance Committee; and (iv) one Feoffee appointed by
the Ipswich Town Meeting (The School Committee, the Board
of Selectmen, the Finance Committee, and the Town Meeting
are each refetred to below as an “Appointing Authority.”)

ii.  Nothing herein shall prevent a person presently serving as a
Private Feoffee (a Feoffee not appointed by a public body)
from being appointed as a Feoffee by a public Appointing
Authority so long as all eligibility requirements herein are met.

¢, Term of service

i.  The term of office for each Feoffee shall be three years, except
that to implement staggered terms, the initial term pursuant to
this Order shall be two years for one Feoffee appointed by the
School Commitiee, one Feoffee appointed by the Board of
Selectmen, and one Feoffee appointed by the Finance
Committee. A Feoffee shall hold office until his or her
successor is duly appointed, or until he or she sooner resigns, is
removed, becomes disqualified, or dies,

ii.  Feoffees may be reappointed, with no limit as to number of
terms served. :

ifii.  Suspension or removal

a. A Feoffee appointed by School Committee, Board of
Selectmen or Finance Committee may be suspended or
removed by his or her Appointing Authority for cause,
provided that such Feoffee is given at least seven days
written notice of the proposed suspension or removal
and the reasons therefor, and an opportunity to be heard
at the meeting, and that notice of the proposed
suspension or removal is given in the notice of meeting,

b. A Feoffee appointed by a Town Meeting may be
suspended or removed for cause by a Town Meeting or
by a two-thirds vote of both the School Comynittee and
the Board of Selectmen (i.e., a two-thirds vote by each
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body), subject to the same notice and hearing procedure
as above,

¢. For purposes of suspension or removal, “cause” is
defined as: (1) breach of fiduciary duty; or (ii) failure to
carty out his or her duties with reasonable judgment,
skill, care ot prudence,

d. Inthe case of a Feoffee vacancy, the applicable
Appointing Aunthority may appoint a Feoffee to fill the
remainder of the term.

Feoffees shall serve without compensation, but reasonable and
necessary trust-related expenses may be paid, such trust-paid expenses
to be repotted in writing at least quarterly and in detail to the School
Committee, the Board of Selectmen and the Finance Committee.

The Feoffees shall be subject to a conflict of interest policy, approved
by the School Committee, that is compliant with the State Public
Ethics Statute and good governance standards for governmental bodies
and public charities.

The Feoffees shall meet at least quarterly.

The Feoffees meeting quorum shall be a majority of the Feoffees in
office (vacancies to be included in the denominator), and, unless
otherwise provided herein or required by law, a majority vote of those
present is required for action,

The Feoffees may elect officers from among their number, establish
such officers’ responsibilities, and establish committees of Feo ffees.

5. In addition to those responsibilities and powers conferred upon trustees by
law, the Feoffees shall have the following responsibilities and powers with
regpect to the Little Neck property:

a.

Lease, rent, improve and manage the Trust real estate (sale, if any,
shall be subject to School Committee approval and a Court order
separate from this Trust Administration Order).

Establish and collect rents and fees.

Establish and enforce regulations, including through eviction, with
respect to residency on and use of Trust property.

Pay all proper charges and expenses.
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e. Upon approval by the School Commitiee, borrow funds and mortgage
the real estate and the rent income stream therefrom to the extent
necessary for the prudent operation and maintenance of the Trust

property.

f. Hire or employ property managers and other agents, and pay
reasonable compensation for the services of such persons (maximum
term: of three years, with termination of the arrangement available to
the Feoffees for cause; Feoffees may provide that terms are renewable
at the Feoffees® discretion).

6. In addition to responsibilities and powers conferred upon trustees by law, the
Feoffees shall have the following responsibilities and powers with respect to
the funds of the Trust:

a. Hold title to and manage the funds of the Trust, with the net proceeds
of the sale of Little Neck lots if any to establish a permanent
endowment. The amount of said net sale proceeds, after payment, in
an amount approved by the School Committee, of debts owed by the
Feoffees at the time of this Order or owed at the time of the sale of a
lot or lots, and a reasonable expenses and operational reserve agreed to
by the School Committee, shall constifute the initial principal or
“historic dollar value” of said endowment. The following shall not be
distributed: (i) the initial principal; and (ii) the accumulation that is
added to principal pursuant to Paragraph (b), below.

b. Pursuant to the Trust purpose, make distributions of net investment
income and appreciation and net rental income to the School
Committee to benefit the public schools, after reasonable expenses and
operational reserves and the accumulation described in the following
sentence. Prior to distribution, the following amount of income and
appreciation shall be accumulated and added to principal, not to be
distributed: the smaller of (i) the amount needed to maintain the
inflation-adjusted value of the endowiment over time; or (ii) 20% of net
investment and rental income and investment appreciation. As
provided in Part 3 above, the educational uses.of the distributed funds
shall be determined by the Ipswich School Committee, with preference
when feasible for supplemental enrichment programs and uses that
provide education enhancement for Ipswich public schiool students.

¢. Hire or employ qualified investment managers and, if appropriate,
advigors and other investment professionals, attorneys, or other agents,
subject to the approval of the School Committee, and pay reasonable
compensation for the services of such persons.
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h.

Establish and periodically review and update the Trust’s Investment
Policy, with the goal of maintaining an appropriate balance of security
and growth of principal and consistent and bepeficial annual
distributions to benefit the public schools. The Investment Policy and
any amendments shall be communicated to the School Committee, the
Board of Selectmen, and the Finance Committee.

Hold, through third party fund custodians independent of Feoffees and
of investment advisors, and invest Trust assets in accordance with and
furtherance of the Trust’s Javestment Policy and in accordance with
and subject to the standards set forth in the prudent investor rule set
forth in M.G.L. ¢. 203C, the Massachusetts Prudent Investor Act, and

- any successor statute and M.G.L. ¢. 1804, the Massachusetts Uniform

Management of Institutional Funds Act, and any successor statute
(except that the historic dollar value of the Trust endowment shall not
be distributed).

If funds are placed in banking institutions, follow good stewardship
practices as to coverage by depositor insurance and the rate of inferest
income generated. Funds placed in banking institutions may be placed
in banks located outside Ipswich.

Arrange for investment performance reports at least quarterly to
ascertain current and long-term levels of achievement relative to stated
goals, with a copy to be provided to the School Committee, Board of
Selectmen, and Finance Committee,

Monitor the Trust's overall compliance with the Investment Policy, as
well as the performance and diversification of its invested assets.

Develop, in conjunction with advisors, appropriate market
performance benchmarks against which the Trust's return will be
measured.

Monitor the performance of investments, managers and advisors to
assure that the Trust's investment objectives are being met.

Periodically review and, if appropriate, rebalance the strategic asset
allocation of the Trust and make tactical aliocation decisions based on
the Trust’s Investment Policy and information and advice provided by
investment advisers and consultants.

Accept charitable gifts for the benefit of the Trust, to be added to
principal unless the donor specifies otherwise
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m. Pay all proper charges and expenses, and maintain an operational
reserve for this purpose

n. Ensure the Trust’s compliance with legal and regulatory requirements
and donor restrictions related to the investment of the Trust’s funds,

o. Pursue, defend and settle all claims and demands relating to the Trust
or Trust property, subject to the advice and consent of the School
Committee and the Board of Selectmen (if the School Committee or
Board of Selectmen are sued with respect to a matter relating to the
Trust or the Trust property, the sued body will notify the other body).

. Use the same fiscal year as the Town.

q. Unless the Trust and any affiliated entities are inchuded in the annual
Town audit, with payment by the Trust of its proportionafe share of
the cost, the Feoffees shall canse the finances of the Trust and
affiliated entities to be audited, said audit to be completed within four
months of the close of the fiscal year. The Feoffees shall file the
annual financial statement of the Trust and affiliated entities with the
Town for inclusion in the Town annual report.

r. Maintain regular and open communication with the School
Committee, provide periodic reports, and reply within one month to all
requests by the School Commiittee for information concerning the
Trust and affiliated entities. '

s. Periodically, based on the expected annual portfolio returns, past
distribution levels, and other appropriate factors, and subject to the
approval of the School Committee, set the following: (i) the
accumulation amount or percentage to be added to principal; (i) the
overall draw on the endowment of funds for expendifure and
distribution; and (iii) the measurement date on which to base the
calculation of distributions to be made pursuant to Paragraph (u),
below (the “Measurement Date™).

t.  Report to the School Committee by October 1 each year (or such other
date agreed by the School Committee) the amount that the Feoffees
reasonably anticipate that they will distribute to the public schools in
the forthcoming distribution, and shall, immediately report any
adjustment in this amount that may have resulted from the completion
of the annual audited financial statement. The Feoffees will also
report any additional adjustments that may result from the audit of
Town accounts made at a later date as part of the regular Town audit,
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u. At least annually, and no later than the first day of the public schools’
fiscal year, distribute to the School Committee all available income
and appreciation determined as of the Measurement Date pursuant to
Paragraph (8), above, after accumulation, expenses and reserves. The
anpual distribution shall be reported at a public meeting called for that
purpose and for the purpose of providing the public and the School
Committee with additional information pertaining to the Trust and its
management in the previous year and to answer inquiries.

v. At least annually, report on the activities and financial status of the
Trust and affiliated entities in a meeting of the School Committee,
with any participation in such meeting by the Board of Selectmen and
Finance Committee subject to separate arrangernent among the bodies.

w. Trust property shall be held in the name of the Trust, and agreements,
obligations, instruments, papers and actions on behalf of the Trust may
be made, incurred, executed, sighed, or taken in the name of the Trust,

x. No Feoffee appointed purstant to the tertos of this Order shall be
personally Hable: (i) for any obligation or liability incurred by the
Trust; (ii) for the acts or omissions of another Feoffee; or (iif)
otherwise by reason of serving or having served as a Feoffee.
Exceptions: (&) breach of duty of loyalty to the Trust; (b) acts or
omissions not in good faith or which involve intentional misconduct ot
a knowing violation of law; and (¢) a transaction from which the
Feoffee derived an improper personal benefit. Bach Feoffee appointed
pursuant to the terms of this Order shall be entitled to indemnification
and reimbursement out of the Trust assets to the e xtent permitted by
law. Each Feoffee appointed pursuant to the terms of this Order, both
individually and as a Feoffee, shall be defended, indemnified and held
harmless in the pending litigation with the residents of Little Neck,

y. Such other powers, consistent with the requirements of the Trust,
necessary to catry out the purposes of the Trust.

z.  Minor, technical adjustments of Paragraphs (¢) through (x), above,
may be made upon approval of a two-thirds majority of the School
Committee members in office (e.g., 5 members of a 7-member School
Committee).

7. In addition to responsibilities and powers conferred npon trustees by law, the
Feoffees shall have the following responsibilities and powers with respect to
rental of residential lots on Little Neck:

a. Pursvant to the Feoffees’ fiduciary duties as trustees of this Trust to
benefit the Ipswich public schools, the Feoffees shall charge and
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collect rents, for residence on or other use of the Trust property, at a
level that is designed to maximize the financial benefit to the public
schools. To the extent possible, the amount of income provided to the
Ipswich public schools each year shall at a minimum represent a
reasonable return on the market value of the Trust’s assets; if the
income provided to the public schools is lower than the amount that
would be such a reasonable return, the Feoffees shall report the
reasons for this differential to the School Committee.

In calculating the rent levels necessary to satisfy the standard set forth
in (a), above, all costs of operation of the Trust shall be taken into
account, including the following costs, to the extent that they provide
benefit to the residents and are appropriately includable in determining
the rent: {i) the cost of exira services provided by or for the Feoffees at
or in connection with Litfle Neck (such as police details, etc.); (ii) the
cost of providing and maintaining common or unoccupied land or
structures; (ii) the cost of providing and maintaining other amenities;
(iv) taxes on all the land, including the common or unoccupied land
and all improvements; and (V) taxes on residential structures whether
or not paid separately by the homeowners or residents. The Feoffees
shall take reasonable steps on an ongoing basis to monitor property tax
assessments and property taxes levied with respect to Little Neck
occupied propetty, unoccupied property, and common land, to
evaluate whether adjustments should be sought, to respond to resident
request with respect to property tax matters, and to seek property tax
adjustments where determined to be appropriate.

Consideration shall be given to establishing rents that vary lot by lot,
depending on size, location, view, and other factors affecting rental
value, including yeat-round versus seasonal rental. However, no more
than twenty-four lots, the number presently eligible for year-round
rental, shall be rented on a year-round basis.

Feoffees are authorized to enter into written rental agreements for
periods of years, the substantive content of which has been approved
by the School Committee,

Feoffees are authorized to engage expert assistance in establishing rent
levels, length of rentals, and other rental terms and practices.

Additional Feoffee powers are enumerated in Parts 5 and 6, above,

8. QOther applicable requirements

a,

The Trust shall be a municipal trust.

0081



b. The Trust shall be subject to the standards and requirements set forth
in the open meeting law and subsequent amendments.

¢. The Trust shall be subject to the standards and requirements set forth
in the public records law and subsequent amendments.

d. The Trust shall be subject to the standards and requirements set forth
in the public bidding law and subsequent amendments.

e. The Trust shall be subject to the standards and requirements set forth
in the public ethics (i.e., conflict of interest) law and subsequent
amendments,

Justice of the Probate and Family Court
Department of the Trial Court

, 2010

7428.0/475679.4
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss Docket No., ESO9E0094QC -

ALEXANDER B.C. MULHOLLAND, JR.,
PETER FOOTE, DONALD WHISTON, JAMES
FOLEY, ELIZABETH KILCOVYNE, PATRICK

“J.MCONALLY, and INGRID MILES, as they are
the Feoffees of the Grammar School in the Town
of Ipswich,

Plaintiffs,
v.

ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Defendants.

L R L P S S N U S A M T S P SR T L ST SR e

MOTION TO INTERVENE

Pursuant to Rule 24(a) of the Massachusetts Rules of Civil Procedure, Douglas J.
DeAngelis hereby respectfully moves for leave to intervene as a party defendant in this action.
In support of this motion, Mr. DeAngelis states the following:

1. The Feoffees of the Grammar School in the Town of Ipswich seel in their
complaint to deviate from the terms of the so-called Grammar School Trust, pursuant to which
the Feoffees shall maintain the land in Ipswich known as “Little Neck” for the benefit of the
Ipswich Public Schools. Also pursuant to the terms of the Trust, Little Neck cannot be sold or
wasted.

2. On January 27, 2011, Mr. DeAngelis filed an amicus brief in oppositioﬁ to the

Feoffees’ motion for partial summary judgment, in which the Feoffees sought authority to sell
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Little Neck for the gross sales price of $29,150,000. Mr. DeAngelis and the hundreds of
individuals in the “Beneficiary Group” he represented were (and are) opposed to the proposed
sale of L.ittle Neck for the reasons outlined in the amicus brief.

3. Mr. DeAngelis has not previously moved to intervene Eecause his and 'the
Beneficiary Group’s interest ~ i.e., opposition to any decision regarding the sale of Little Neck
_before governance issues within the Feoffees are fixed — was arguably being adequately
represented by the Ipswich School Committee and the Attorney General. Indeed, the School
Commitiee has counterclaimed to change the structure of the Feoffees, citing their alleged
maladministration of the Trust without any public accountability.

4. In an e-mail to Mr. DeAngelis dated as recently as November 15, 2011, the
Chairman of the School Committes reiterated the School Comunittee’s position as follows:
“There wont [sic] be any settlements that involve sale in any respect.” (Emphasis added.)

5. To the extent the School Committee and the Attorney General are now in support
of the sale of Little Neck by the current Feoffees, however, and have agreed in principle to such
a sale and to abandon the argument that reasonable deviation from the terms of the Trust would
be impc_armissible, the interest of Mr. DeAngelis and the Beneficiary Group is no longer being
adequately represented. In fact, there would be a direct conflict of interest.’

6. Even if the existing parties are in agreement as to the fair market value of Little
Neck, such an agreement would not answer the question of whether reasonable deviation would

be permissible in the first place. And without any party to oppose reasonable deviation, the

, ! On information and belief, the 180° change in the School Committee’s position
occurred at an Emergency Executive Session on Saturday, Decemnber 17, 2011. This session was
not open to the public, and no notice of it was given until Friday, December 16, 2011.

R
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question could never be fully or appropriately answered in an adversarial proceeding \if
intervention were denied.

7. Rule 24(a) provides for intervention by right “when the applicant claims an
interest relating to the property or transaction which is the subject of the action and he is so
situated that the disposition of the action may as a practical matter impair or impede his ability to
protect that interest, unless the applicant’s interest in adequately represented by existing parties.”

8. Mr. DeAngelis has a right to intervene pursuant to Rule 24(a). First, for example,
asa residem; of Ipswich whose son is eligible to enter tﬁe Ipswich school system next year, Mr.
DeAngelis has relied on the existenccvof the Trust and the obligation to maintain Little Neck for
the benefit of the schools in deciding to make Ipswich his home. As such, Mr. DeAngelis and
many others like him have an interest in ensiring that Little Neck is actually maintained in the
Trust for the benefit of the Ipswich Public Schools, or that any decision to sell be made subject to
the Massachusetts Open Meeting Léw, G.L. c. 304, §§18-25, with citizens like Mr. DeAngelis
having an opportunity to voice their conoerns publicly. If intervention were denied, his ability fo
protect that interest would be impaired or impeded. Second, as addressed above, to the extent
the School Committee and the Atiorney General are now in favor of Little Neck’s sale by the
current Feoffees, his interest is no longer being adequéte]y represented.

9, In Massachusetts Federation of Teachers v, School Committee of Chelsea, 409

Mass. 203 (1991}, a group of Chelsea parents sought to intervene aé défendants in a suit brought
by a group of teachers’ unions, teachers, and Chelsea citizens against the Chelsea school
committee. The parents described their interest in the litigation as "finding a solution to the well-
documented inadequacies of the current public schooIl system in Chelsea which will provide

improved educational opportunities for the students in the system," supporting the right of the

3.
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school committee to enter into educational reform, and maintaining public oversight of the
project. Id. at 208. The trial court denied the parents’ motion to intervene pursuant to Rule
24(a), and the Supreme Judicial Court affirmed the denial on direct appellate review, holding that
the record did not reflect that any of these interests was adverse to the interests of the school
committee or the commitfee’s ultimate goal in the litigation. Id. “Although the school
committee members may be motivated by somewhat different concetns in pursuing this goal, a
different motive in pursuing the same ultimate goal does not constitute inadequate

representation, ag long as the party demonsirates the intent to litigate vigorously.” Id. (emphasis

added).

10. Here, in conirast, Mr. DeAngelis’ goal for Little Neck to be maintained in the
Trust for the benefit of the Ipswich Public Schools is now different from that of the School
Comumittee and the Attorney General. His goal is now diametrically opposed to that of the
School Committee and the Attorney General, who no longer intend to litigate at all, let alone
vigorously.

11, Inshort, intervention by right should be granted because Mr, DeAngelis’
“objectives in the litigation differ from those of the school committee.” See id. at 207. Where
the School Committee and the Attorney General are proposing a dismissal of the litigation, and
where dismissal would defeat the objectives of Mr, DeAngelis, intervention by right must be
granted.

WHEREFORE, Mr. DeAngelis respectfully requests that this Honorable Court:

A. Allow Mr. DeAngelis and others applicanis with a similar interest thirty (30) days
to file a fuil memorandurm in support of this motion to intervene;

B. Grant the motion to intervene pursuant to Rule 24(a);

4-
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C. Suspend the trial to allow Mr. DeAngelis and other inferveners a reasonable
opportunity to prepare for {rial; and

D. Grant such other and further relief as is just and appropriate.

Respectfully submitted,

DOUGLAS J. DeANGELIS,
By his attorneys,

Mark E. Swirbalus; BBO #631630

DAY PITNEY LLP

One International Place

Boston, MA 02110

Tel: (617) 345-4600

Fax: (617) 345-4745

meswirbalus@daypitney.com
Dated: December 20, 2011

CERTIFICATE OF SERVICE

I, Mark E, SerbaIus hereby certify that on this 20th day Df December, 2011, I served a

copy of the foregoing by hand upon counsel of record.

I A@M/Mszi)

‘Mark E. Swirbajuy’
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss Docket No. ES09EG094QC

)
ALEXANDER B.C. MULHOLLAND, JR,, )

PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK )
J.MCNALLY, and INGRID MILES, as they are )
the Feoffees of the Grammar School in the Town )
of Ipswich,

Plaintiffs,

V.

ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Defendants.

FIRST AMENDED ANSWER AND COUNTERCLAIM
OF THE APPLICANTS FOR INTERVENTION

Pursuant to Rule 24(c) qf the Massachusetts Rules of Civil Procedure, Douglas J.
DeAngelis, Catherine T.J. Howe, Jacqueline Phypers and Jonathan Phypers, Peter Buletza,
Kenneth Swenson,‘ Robert Weatherall, Jr., Joanne Delaney, Cara Doran, Andrew and Susan
Brengle, Michele and Jason Wertz, Clark Ziegler, and Carl Nylen, individually and on behalf of
their minor children (the “Interveners™), respond as follows to the numbered paragraphs of
Plaintiffs” First Amended Complaint for Deviation Pursuant to G.L. ¢. 214, § 10B (the
“Amended Complaint™} dated December 17, 2009: |

L. Admitted.

2. Admitted.
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3. Admitted.

4. Admitted.

5. This paragraph countains a description of the action to which no response is
required.
6. The Interveners are without knowledge or information sufficient to form a belief

as to the truth of the allegations in this paragraph.

7. Admiited as to the first sentence of this paragraph. The Interveners are without
knowledge or information sufficient to form a belief as to the truth of the rémaining allegations
in this paragraph.

8. The Interveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this paragraph.

9. The Interveners neither admit nor deny Plaintiffs’ characterization of Chapter 26
of the Province Laws of 1755-56, which speaks for itself. The remainder of this paragraph states
a legal conclusion to which no response is required.

10.  This paragraph states legal conclusions to which no response is required.

11, This paragraph states legal conclusions to which no response is required.

12, The Interveners neither admit not deny Plaintiffs’ characterization of Chapter 26
of the Province Laws of 1755-56, which speaks for itself. |

13.  The Interveners neither admit nor deny Plaintiffs’ characterization of Chapter 5 of
the Province Laws of 1765-66, which speaks for itself.

14, The Interveners neither admit nor deny Plaintiffs’ characterization of Chapter 54

of the Acts of 1786, which speaks for itself.

.
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15.  The Interveners are without knowledge or information sufficient to form a belief
as to the truth of fhe allegations in this paragraph.

6. The Intérveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this paragraph.

17.  This paragraph states legal conclusions to which no response is required.

18.  Admitted.

19.  Admitted.

20.  The Interveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this paragraph.

21.  Admitted.

22.  The Interveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this paragraph.

23.  Admitted as to the rent-increase proposed by Plaintiffs, and admitted as to the
lease offered to the tenants. No response is required to the legal conclusion that Plaintiffs acted
consistent with their fiduciary obligations. The Interveners are without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations in this
paragraph.

24, The Interveners neither admit nor deny Plaintiffs’ characterization of Exhibits E
and F, which speaks for themselves. The remainder of this paragraph states legal conclusions to
which no response is required.

25.  The Interveners are without knowledge or information sufficient to form a belief

as to the truth of the allegations in this paragraph.
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26.  Admitted that some Little Neck residents have not signed the lease and that the
Superior Court Action was initiated and is pending. The Interveners are without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations in this
paragraph.

27.  The Interveners neither admit nor deny Plaintiffs’ characterization of the
stipulation filed in the Superior Court Action, which speaks for itself. The Interveners are
without knowledge or information sufficient to form a belief as to the truth of the remaining
allegations in this paragraph.

28.  Admitted that no distributions have been received by the Ipswich Public Schools.
The Interveners are without knowledge or information sufficient to form a belief as to the truth
of the remaining allegations in this paragraph.

29.  The Interveners are without knowledge or information sufficient to form a belief
as. to the truth of the allegations in this paragraph.

30.  This paragraph states legal conclusions to which no response is required. The
Interveners are without knowledge or infermation sufficient to form a belief as fo the truth of the
remaining allegations in this paragraph.

31.  Denied as of the date of the Amended Complaint.

32.  The Interveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this paragraph.

33.  The Interveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this paragraph.

34.  This paragraph states legal conclusions to which no response is required.

35.  This paragraph states legal conclusions to which no response is required.

4.
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36.  This paragraph statés legal conclusions to which no response is required.

37.  This paragraph states legal conclusions to which no response is required.

38.  This paragraph states legal conclusions to which no response is required.

39.  This paragraph states legal conclusions to which no response is required.

40.  The Interveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this parag?aph.

41.  The Interveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this paragraph.

42.  The Interveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this paragraph.

43,  This paragraph states legal conclusions to which no response is required.

44,  The Interveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this paragraph.

45.  The Interveners are without knowledge or information sufficient to form a belief
as to the truth of the allegations in this paragraph.

WHEREFORE, the Interveners, individually and on behalf of their minor children,
reSpectﬁI]y request that this Honorable Court:

A. Dismiss the Amended Complaint and Plaintiffs’ request for deviation pursuant to

G.L.c. 214, § 10B;

B. Grant the Interveners their reasonable costs and legal fees; and
C. Grant such other and further relief as is just and appropriéte.
-5
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AFFIRMATIVE DEFENSES

1. The Amended Complaint does not set forth a specific sale proposal.

2. . The Amended Complaint fails to state a claim on which relief can be granted.
3. Any frustration of the Trust’s purpose results from Plaintiffs’ acts or omissions.
4. This Court lacks jurisdiction or authority to alter the terms of the Trust, the

administration of which is governed by statute.
5. The terms of William Payne’s will cannot be reformed under Massachusetis law.
The Interveners reserve their right to add to their affirmative defenses.

COUNTERCLAIM

1. Applicant for Intervention Douglas I. DeAngelis is an individual residing at 28
Turkey Shore Road, Ipswich, Massachusetts. He has a minor child who is eligible to attend the
Ipéwich Public Schools in 2012-13. He is a member of the Ipswich Open Space Committee and
past member of the Ipswich Community Development Plan Implementation Task Force.

2. Appiicant for Intervention Catherine T.J. Rowe is an individual residing at 21
Turkey Shore Road, Ipswich, Massachusetts. She has two minor children who attend the
Ipswich Public Schools. She has run the Winthrop School Destination Imagination (DI)
Program, served as a classroom yoiunteer, and helped to coach sports teams at Ipslwich High
School and Ipswich Middle School.

3. Applicants for Intervention Jacqueline and Jonathan Phypers are individuals
residing at 444 Main Street, Rowley, Massachusetts. They have two minor children who attend

the Ipswich Public Schools pursuant fo the School Choice program.
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4. Applicant for Intervention Peter Buletza is an individual residing at 15 Blaisdell
Terrace, Ipswich, Massachusetts. He has three minor children who aﬁepd the Ipswich Public
Schools.

5. Applicant for Intervention Kenneth Swenson is an individual residing at 449
Linebrook Road, Ipswich, Massachusetts. He has three minor children who attend the Ipswich
Public Schools. He is a member of the Subcommittee on Athletics of the Ipswich School
Committee, chairman of the Athletic Fields Subcommittee of the Ipswich Board of Selectmeﬁ,
and project coordinator for the proposed irrigation well at Mile Lane.

6. Applicant for Intervention Robert Weathera.li, Jr. is an individual residing at 33
Labor-in-Vain Road, Ipswich, Massachusetts. He has two minor children who attend the
Ipswich Public Schools, and he himself attended the Ipswich Public Schools. He is the éenior
member of the Ipswich Planning Board, and a past chair of the Ipswich Growth Management
‘Steering Committee.

7. Applicant lfor Intervention Joanne Delaney is an individual residing at 12
Kinsman Court, Ipswich, Massachusetts. She has one minor child who attends the Ipswich
Public Schools. She is a member of “FRIES” (Friends of Ipswich Elementary Schools), a past
member of the Ipswich Recycling Committee, and has volunteered as an “ACE” (The American
Council on Exercise) program instructor.

8. Applicant for Intervention Cara Doran is an individual residing at 12 Argilla
Road, Ipswich, Massachusetts. She has two minor children who attend the Ipswich Public

Schools.
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9. Applicants for Intervention Andrew and Susan Brengle are individuals residing at
7 Cogswell Street, Ipswich, Massachusetts. They have two minor children who attend the
Ipswich Public Schools.

10.  Applicants for Intervention Michele and Jason Wertz are individuals residing at
19 Turkey Shore Road, Ipswich, Massachusetts. They have three minor children who attend the
Ipswich Public Schools, and another minor child who is eligible to attend in two years. Michele
Wertz is the Co-Chair of the Winthrop School Council, which acts as a sounding board for the
school principal with a primary focus on budget decisions and school improvement plans, a
member of FRIES, and a past member of the Demographic Subcommittee of the Ipswich School
Commitiee.

11.  Applicant for Intervention Clark Ziegler is an individual residing at 10 Woods
Lane, Ipswich, Massachusetts. He has one minor child who attends the Ipswich Public Schools,
and two other children who attended the Ipswich Public Schools. He is a past member and chair
of the Ipswich Finance Committee, where he wag involved in reviewing and approving school
budgets, structuring the bond financing for new school buildings, and determining how much
revenue was available to support the school system. Last year the School Committee asked him
to join an ad hoc committee to review the economic feasibility of the condominium structure and
financing that were proposed in Plaintiffs” settlement with the tenants.

12.  Applicant for Intervention Carl Nylen is an individual residing at 34 Brownville
Avenue, Ipswich, Massachusetts. He has two minor children who attend the Ipswich Public
Schools. He has served as Treasurer and a member of the Leadership Team of “Turn the Tide,”

a successful Proposition 2% override initiate, a member of the FRIES Facilities and Playground
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Committee, 2 member of the Ipswich Athletic Fields Study Committee of the Ipswich Board of -
Selectmen, and an ACE program instructor.

13, The interest of the Applicants for Intervention and their minor children (the
“Interveners™) is separate and distinct from that of the general public because, inter alia, of their
active involvement i.n the Town of Ipswich and town governance generally and the Ipswich
Public Schools specifically.

14.  The Interveners repeat and fully incorporate herein the Counterclaim dated
December 30, 2009, as filed by Defendants Iﬁaswich School Comumittee and Ipswich
Superintendent of Schools (the “School Defendants™), seeking an order removing Plaintiffs and
modernizing the governance and administrative structure for carrying out the Trust that was
created by William Payne to benefit the Ipswich Public Schools.

15.  The requested removal and modernization of the governance and administrative
structure for carrying out the Trust is necessary before any decision is made regarding the:. sale of
Little Neck, fo the extent such a sale were even permissible under the doctrine of reasonable
deviation.

16.  Prior to December 20, 2011, the Interveners believed — had been led to believe —
that the School Defendants were (a) opposed to Plaintiffs’ request for reasonable deviation of the
Trust and the proposed sale of Little Neck, aﬁd (b) advocating for the removal of Plaintiffs and
the modernization of the governance and administrative structure for carrying out the Trust.

17. On December 20, 2011, the School Defendants announced an agreement with
Plaintiffs under which Plaintiffs would be permitted to sell Little Neck and thereafter, or in
connection therewith, the governance and administrative structure for carrying out the Trust

would be altered,
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i8. As of December 20, 2011, the interest of the Interveners in this matter is not
adequately represented by the School Defendanits.

WEREFORE, the Interveners, individually and on behalf of their minor children,
respectfully f‘equest that this Honorable Court:

A. Enjoin the sale of Little Neck unless and until Plaintiffs establish that reasonable
deviation from the terms of the Trust, specifically including the mandate that Little Neck shall
not be sold, is necessary;

B. Deny Plaintiffs® request for reasonable deviation, because (1) Plaintiffs cannot
meet their burden of proving that the doctrine of reasonable deviation is applicable under the
circumstances, {2} any frustration of the Trust’s purpose results from Plaintiffs’ acts or
omissions, (3) this Court lack jurisdiction or authority to alter the terms of the Trust, the
administration of which is governed by statute, and (4) the terms of William Payne’s will cannot
be reformed under Massachusetts law,

C. Order the removal of Plaintiffs with Feoffees appointed by Ipswich governmental
bodies, as summarized in Exhibit A to the School Defendants’ Counterclaim and set forth in the
proposed Trust Administrative Order attached as Exhibit B to the School Defendants’
Counterclaim;

D. Order full distribution to the Ipswich Public Schools from the funds of the Trust
of all shortfalls resulting from Plaintiffs’ failure to provide distributions to the Ipswich Public

Schools commensurate with fair-market rents;

E. Grant the Interveners their reasonable costs and legal fees; and
F. Grant such other and further relief as is just and appropriate.
-10-
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DOUGLAS J. DeANGELIS, CATHERINE
T.J. HOWE, JACQUELINE PHYPERS,
JONATHAN PHYPERS, PETER BULETZA,
KENNETH SWENSON, ROBERT
WEATHERALL, JR., JOANNE DELANEY,
CARA DORAN, ANDREW BRENGLE,
SUSAN BRENGLE, MICHELE WERTZ,
JASON WERTZ, CLARK ZIEGLER, and
CARL NYLEN; individually and on behalf of
their minor children,

By their attofneys,

'Dds L4 d -

Mark E. Swirbalus, BBO #631650
DAY PITNEY LLP
One International Place
Boston, MA 02110
Tel: (617) 345-4600
Fax: (617) 345-4745
Dated: December 30, 2011 meswirbalus@daypitney.com

CERTIFICATE OF SERVICE

I, Mark E. Swirbalus, hereby certify that on this 30th day of December, 2011, I served a
copy of the foregoing by electronic and first-class mail upon counsel of record.

U Z%Zasi >

Mark E. Swirbalus

-11-

0098



" COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss ' ' Docket No. ESO9E0094QC

)
ALEXANDER B.C. MULHOLLAND, JR., )
PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK. )
J. MCNALLY, and INGRID MILES, as they are )
the Feoffees of the' Grammar School in the Town )
of Ipswich, - ’ '

Plaintiffs,
V.

ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Defendants.

T T I I T W T N e

SUPPLEMENT TO MOTION TO INTERVENE

On December 20, 2011, Douglas J. DeAngelis filed a motion to intervene as a party
defendant pursuant to Rule 24(a) of the Massachusetts Rules of Civil Procedure. Within that
motion, which is .incorporated herein, Mr. DeAngelis previewed that he would be joined by other

- applicants for intervention and that supplemental materials would be filed in support thereof,
Mr. DeAngelis and additional applicants for intervention hereby supplement the motion to
intervene as follows:

L THE APPLICANTS FOR INTERVENTION

1. The applicants for intervention are Douglas J. DeAngelis, Catherine T.J. Howe,

Jacqueline Phypers and Jonathan Phypers, individually and on behalf of their minor children

(coilectively, the “Interveners™). As set forth in their Answer and Counterclaim, which is filed
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herewith in accordance with Rule 24(c), Mr. DeAngelis is a resident of Ipswich, Massachusetts
with one minor child who will be eligible to attend the Ipswich Public Schools next year; Ms.
Howe is a resident of Ipswich, Massachusetts with two minor children who attend the Ipswich
Public Schools; and Mr. and Mrs. Phypers are residents of Rowley, Massachusetts with two
minor children who attend the Ipswich Public Schools.

1. PROCEDURAL BACKGROUND

2. The motion to ini{ervene was filed in direct response to an announcement by the
existing parties on December 20, 2011, that a proposed settiement had been reached under which
(a) Little Neck would be sold by the Feoffees, and (b) the governance structure of the Feoffees
would be reorganized in conjunction with the sale.

3. Prior to the announcement of the proposed settlernent on December 20, 2011, no
public notice of any agreement had been given. Although notice had been given of an
Emergency Executive Session of the Ipswich School Committee on Saturday, December 17,
2011 — the notice was given the previous day, Friday, December 16, 2011 - the purpose of the
Emergency Executive Session was riot disclosed.

4. If the existing parties had not announced the proposed settlement on December
20,2011 (i.e., if the School Defendants were continuing to advocate for the removal and
reorganization of the Feoffees before any decision to sell Liitle Neck were made, assuming
reasonable deviation from the terms of the Trust were even permissible, thereby allowing public
discourse on any decision to sell Little Neck), then there would have been no need for the motion
to intervene. |

3. At the time of filing, the Court did not permit Mr. DeAngelis to be heard on the

motion to intervene, but instead stated that a hearing could and should be scheduled.

o
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6. A hearing has been scheduled for Friday, February 3, 2012, with notice of the
hearing given to the existing parties by electronic mail on the moming of Friday, December 23,
2011. In scheduling the hearing, the undersigned counsel conferred with the Court on its
availability. A copy of the notice of hearing is attached hereto as Exhibit A.

HI.  THE INTERVENERS’ OBJECTIVE

7. The Interveners are opposed to an agreement to sell Little Neck by the Feoffees as
currently cdnstitu;ced, because the Feoffees are not publicly accountable. All decisions regarding
Little Neck impact the town in various different ways, because Little Neck is effectively a public
asset, and so any decision 1o sell Little Neck should be made pursuant to a public process with
proper analyses.

8. On behalf of hundreds of residents and parents, Mr. DeAngelis filed an amicus
brief in opposition to the Feoffees’ motion for partial summary judgment on January 27, 2011,
The amicus brief sets forth in greater detail why the so-called “Beneficiary Group” has been
opposed to the Feoffees’ proposed sale of Little Neck. A copy of the amicus brief (together with
the list identifying the Beneficiary Group, comprised of 681 residents and parents on behalf of

507 schoolchildren) is attached hereto as Exhibit B and incorporated herein.

IV.  THEREIS A CONFLICT OF INTEREST WITH THE SCHOOL DEFENDANTS

9. As of January 27, 2011, when the amicus brief was filed, the Interveners’ interest
appeared to be consistent with the School Defendants’ interest. The School Defendants were
opposed to reasonable deviation of the Trust and the Feoffees’ proposed sale of Little Neck, and
had counterclaimed for the removal and reorganization of the Feoffees.

10.  Inthe event these interests were to diverge, the right to file a motion to intervene

pursuant to Rule 24 was expressly reserved within the amicus brief. See Amicus Briefat 19, n.5.
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11.  The interests remained aligned as of November 15, 2011, when Mr. DeAngelis
wrote as follows to the Chairman of the Ipswich School Committee:
After further discussion, we have decided to err on the side of
caution and not do anything that could have any negative impact
on the Probate Court case. In so doing, we are also trusting your
- judgment that there is no settlement agreement that the current
makeup [of] the school committee would accept if it came in
advance of fixing the governance of the Feoffees. This includes a
settlement agreement which is coincident with fixing the

governance, since such an agreement would not allow any public
discourse on the terms of the settlement agreement.

The Chairman responded that “[t]here wont [sic] be any settlements that involve sale in any
respect.” A copy of this e-rail exchange is attached hereto as Exhibit C.

12.  Until December 20, 2011, the Interveners continued to believe (in reliance on the
Chairman’s representation one month earlier) that the School Defendants would not agree to a
sale of Little Neck prior to or coincident with “fixing” the governance of the Feoffees.’

13.  The interests of the Interveners and the School Defendants diverged with the
announcement of the proposed settlement on December 20, 2011. |
V. THE INTERVENERS’ INTEREST IS NOT ADE( QUATELY REPRESENTED

| 14, . The touchstone for a rfxotion to intervene pursuant to Rule 24(a) is that the interest
of the applicant for intervention is not adequately represented by the existing parties. Rule 24(a)

specifically provides for intervention by right “when the applicant claims an interest relating to

! Notably, at the Annual Town Election on May 17, 2011, the following referendum
question was on the ballot: “Shall the Town’s elected representatives in the General Court,
Senator Bruce E. Tarr and Representative Bradford Hill, be directed to promptly secure passage
of a Special Act to replace the Feoffees of the Ipswich Grammar School with a rotating,
publicly-appointed board of trustees in order to provide a more appropriate degree of openness,
accountability and public oversight, with such Special Act to be in the form approved as Article
12 at the 2011 Annual Town Meeting or as previously approved as Arficle 23 at the 2009 Annual
Town?” The town voted overwhelmingly (approximately 90%) in favor of requesting this
special legislative action, which is currently pending before the Massachusetts Legislature,

4
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the property or transaction which is the subject of the action and he is so situated that the
disposition of the action may as a practical matter impair or impede his ability to protect that
interest, unless the applicant’s interest in adequately represented by existing parties.”

15.  Inagreeing to the sale of Little Neck by the Feoffees as currently constituted,
without appropriate public discourse, and abandoning their arguments against the sale and
reasonable deviation of the Trust, the School Defendants are not adequately representing the

interest of the Interveners in this action. See, e.p., Massachusetts Federation of Teachers v.

School Committee of Chelsea, 409 Mass. 203, 207-08 (1991) (denying motion to intervene
where the objective of the applicant parent group was still represented by the school committee
in the litigation: “Although the school committee members may be motivated by somewhat
different concerns in pursuing this goal, a different motive in pursuing the same ultimate goal
does not constitute inadequate representation, as long as the party demonstrates the intent to

litigate vigorously.”) (emphasis added).”

16.  Accordingly, the Interveners must represent their own interest in this action,
because otherwise their ability to protect that interest will be impaired or impeded as a practical
matter. See Mass. R. Civ. P. 24(a).

17.  The fact that the Interveners’ inferest is not being adequately represented is
evident from the proposed settlement itsélf. For example, if the proposed sale of Little Neck
were approved, then the average household in Ipswich would be required to pay approximately

$67 more per year to support the increase in the year-round residences on Little Neck, with no

? In addition, the School Defendants do not adequately represent the interest of
Interveners Jacqueline and Jonathan Phypers, whose children attend the Ipswich Public Schools
but who are not residents of Ipswich and thus had no vote in the election of the Ipswich School
Committee myembers. As such, the interest of Mr. and Mrs. Phypers and their children is special
and distinct from that of Ipswich citizens.
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additional Beneﬁt. And this analysis assumes that the real estate tax generated by Little Neck
would remain flat, when in fact it would likely decrease. Stated differently, retaining the
seasonal restriction on Liftle Neck is worth more to the town and its schools than the income
from the proposed sale proceeds.

18.  The apparent failure by the School Defendants to analyze the impact of increasing
the number of year-round residences on Little Neck, even though this issue had been raised in
the amicus brief, illustrates how their representation of the Interveners is inadequate and why the
motion to intervene should be granted.

V1. THE INTERVENERS HAVE STANDING -

19.  Any argument that the Interveners lack standing would be unavailing. Their
standing is the same as that of the School Defendants,

20.  Although the Attorney General argues that she has exclusive standing to represent
the public intérest in the Trust,” the Attorney General waived this exclusivity by allowing the
- School Defendants to appear in this action. More particularly, the Attorney General permitted
the School Defendants to (a) oppose Plaintiffs’ request for reasonable deviation and the sale of
Little Neck, and (b) file and pursue a counterclaim for the removal and feorgaﬁization of the
Feoffees. These are the same positions that the Interveners seek to take in this action — their aim
is to carry the baton that the School Defendants recently (and surprisingly) dropped.

21.  Having opened the door to the School Defendants, without questioning their
.standi.ng, the Attomey General cannot now close that door to the Interveners who are aﬁempting

to do nothing more than continue to protect the very interest and pursue the very claim that the

3 The Attorney General provided the Interveners’ counsel with a copy of her opposition
to the motion to intervene by electronic mail on Thursday, December 22, 2011. As of this filing,
the Interveners’ counsel has not received a response from any other existing party.

6=
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Attorney General apparently deemed worthy of protection and pursuit by the School Defendants
in the first place.

22.  The question of standing should not be separated from the question of
intervention, but is instead folded within it. ¥f the Court finds that the interest of the Interveners
is not adequately represented and that they have a right to intervene, then it must also ﬁn& that
they have standing.

VIL  THE MOTION TO INTERVENE IS TIMELY.

23.  The Interveners acted as soon as it became apparent that their ability to protect
their interest in this ac’ribn would be impaired or impeded. The motion to intervene was filed
literaliy within minutes of the first public announcement of the proposed settlement.

24.  Indeed, it was made clear within the original motion (and again when it was filed
in Court) that it was intended to be a mere place-holder, and that additional .time would be
needed to expand on the argument for intervention. Since then, just three business days and a
holiday weekend have passed. More time is still needed to further expand on the argument, to
provide the Court with a fuller analysis of the underlying legal considerations, and to disclose
additional applicants for intervention.* Accordingly, the Inferveners reserve their right to further
supplement their motion, but théy are sensitive to their good-faith obligation to give the existing

parties as much notice as possible of the grounds for intervention.

% As noted above, the Interveners are believed to represent the majority view in town.
With more time, it is anticipated that additional applicants will be added to the motion to
intervene. Although this matter should not be resolved based on a popularity contest, the number
of residents and parents opposed to the proposed settlement is telling.

-7-
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VIIL  THE INTERVENERS WOULD HAVE AN IMMEDIATE RIGHT OF APPEAL

" 25.  Because this motion has been brought pursuant to Rule 24(a), concerning
inteﬁention by right, any denial of the motion would be subject to imumediate appeal, before
entry of final judgment approving the proposed settlement. See Massachusetts Federation of

Teachers, 409 Mass. At 204 (“[T]he denial of leave to intervene functions as a final order,

because it eliminates the intervener from the litigation. A rule allowing an applicant for
intervention to appeal the denial of his motion only after final judgment would render his appeal
futile.”)

26.  Therefore, to the extent the Court is inclined to deny intervention and approve the
proposed settlement without the benefit of the hearing scheduled for February 3, 2012, the
Interveners request that they be given reasonable notice of such action prior to entry of final
judgment.

IX. CONCLUSION

For the reasons stated above and in the ori gihal motion to intervene dated December 20,
2011, the Interveners, Douglas J. DeAngelis, Catherine T.J, Howe, Jacqueline Phypers and
Jonathan Phypers, individually and on behalf of their minor children, respectfully request that
this Honorable Court:

A. Grant their motion to intervene pursuant to Rule 24(a) after the scheduled hearing
on February 3, 2012;

B. Suspend the trial to allow the Interveners a reasonable opportunity as party
defendants to prepare for trial; and

C. Grant such other and further relief as is just and appropriate.
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Respectfully submitted,

DOUGLAS J. DeANGELIS, CATHERINE
T.J. HOWE, JACQUELINE PHYPERS, and
JONATHAN PHYPERS, individually and on
behalf of their minor children,

By their attorneys,

 imded dnd

Mark E. Swirbalus, BBO #631650
DAY PITNEY LLP
One Intemational Place
Boston, MA 02110
Tel: (617) 345-4600
Fax: (617) 345-4745
Dated: December 27, 2011 meswirbalus(@daypitney.com

CERTIFICATE OF SERVICE

I, Mark E. Swirbalus, hereby certify that on this 27th day of December, 2011, I served a

copy of the foregoing by hand upon counsel of record.
%/f A & réz&bi—v

Mark E. Swirballis

NOTICE OF HEARING

As previously noticed, a hearing on the motion to intervene is scheduled for 3:00 a.m. on

Friday, February 3, 2012.

Mark E. smrbaltrs/
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BOSTON CONNECTICUT NEW JERSEY NEW YORK WASHINGTON, DC
MARK E. SWIRBALUS
Aftorney at Law

One International Place
Boston, MA 02110

CE(617) 345 4753 F1 {617) 345 4745
meswirbalus@daypitney.com

December 23, 2011

Register of Probate

Essex County Probate and Family Court
36 Federal Strect

Salem, MA 01970

Attn: Caroline

Re:  Alexander B.C. Mulholland, Jr. et al v. Attorney General
of the Commonwealth of Massachusetts, et al.
Essex Probate and Family Court, Docket No, ESQ9EN0940C

Dear Caroline:

As we discussed today, please mark our Motion to Intervene (filed on behalf of Douglas
J. DeAngelis on December 20, 2011) for a hearing in this matter at $:00 a.m. on Friday,
February 3, 2012,

Please note that we anticipate supplementing the Motjon te Intervene with additional
applicants for intervention and a supporting memorandum. We will do so as soon as possible,
serving copies on the existing parties.

Thank you very much, and please call me if you have any questions,

Very truly yours,

Wt oy -

Mark E. Swirbalus

ce: Johanna Soris, Assistant Attorney General (by e-mail & first class mail)
Stephen M. Perry, Esq. (by e-mail & first class mail)
William H. Sheehan, III, Esq. (by e-mail & first class mail)
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. COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss Docket No. ESO9E0094QC

)
ALEXANDER B.C. MULHOLLAND, JR., )

PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK. )}
J.MCNALLY, and INGRID MILES, as they are )
the Feoffees of the Grammmar School in the Town )
of Ipswich,

Plaintiffs,
V.

ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Deferdants.

. T ™ IV g W

AMICUS BRIEF IN OPPOSITION TO PLAINTIFFS®
MOTION FOR PARTIAL SUMMARY JUDGMENT

The Feoffees of the Grammar Scheol of Ipswich (the “Feoffees™) have moved for partial
summary judgment, seeking authority to sell Little Neck in deviation from the terms of a
centuries-old trust for the benefit of the Ipswich public schools (the “Grammar School Trust” or
“Trust”). The Ipswich School Committes and the Superintendent of Schools (the “School
Defendants™) are opposed the proposed sale of Little Neck, and accordingly they oppose the

Feoffees” motion.
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A large group of parents and residents of Ipswich (the “Beneficiary Group”), as the
actual beneficiaries of the Trust, who are also opposed to the proposed sale of Little Neck,
hereby respectfully submit this amicus brief in opposition to the Feoffees’ motion.’

This brief is broken down into two sections. In Section I, the Beneficiary Group
addresses why the terms of the Trust cannot be modified, why the proposed sale cannot be
authorized, and thus why the Feoffees’ motion must be denied. In Section II, the Beneficiary
Group discusses the administration of the Trust and how best to achieve the benefit the Ipswich
schoolchildren should be receiving. Hopefully the voice of the actual beneficiaries will help
guide a solution that makes sense now and in the future without trampling William Payne’s
intent. His devise of Little Neck was meant to be an everlasting gift to the schools, and it can
and should remain so.

L THE FEOFFEES’ MOTION MUST BE DENIED

A. Deviation From the Plain and Unambiguous Language of William Payne’s
Will that Little Neck Never Be Sold Is Not Permissible

Before the Court can even reach the question of whether reasonable deviation would be
appropriate, which in and of itself requires resolution of genuine issues of material fact, the
Court must first answer the threshold question of whether reasonable deviation is permissible

under the circumstances. It is not, as the Supreme Judicial Court held in Musenm of Fine Arts v.

Beland, 432 Mass. 540 (2000).

Like the present action, Beland involved property held in a charitable trust governed by

the terms of a will. Reverend William E. Wolcott died in 1911, and in his will he bequeathed

! As of the date of this brief, the Beneficiary Group is comprised of the 400-plus
individuals listed on the schedule attached hereto as Exhibit A.

2-
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seventeen paintings to the trustees of a charitable trust known as The White Fund. Id, The
bequest specifically reads as follows:
3.

Whenever the pictures or any part of them shall come into the actual
possession of the said Trustees, they shall offer the same for purposes of
exhibition to the Museum of Fine Arts in the City of Boston, unless they
shall determine otherwise in accordance with the diseretion confirmed on
them in the following paragraph:

4.

If at the time of my decease or at any subsequent time there shall exist
within the present limits of the city of Lawrence a public art gallery
housed in a fire-proof building and under such management as the
Trustees of the White Fund shall approve, the said Trustees may deposit
the aforesaid pictures with such art gallery for purposes of exhibition.

5.
The ownership and control of the pictures shall be vested permanently and

inalienably in trust nevertheless, as aforesaid, in said Trustees of the White
Fund and their successors.

6.

My purpose is making this bequest is to create and gratify a public taste
for fine art, particularly among the people of the City of Lawrence. And |
give to the said Trustees of the White Fund full and absolute authority in

any contingency not fully provided for in the above stipulations to take
such action as they judge best fitted to serve the purpose described.

In accordance with Reverend Wolcott’s bequest, the trustees offered the seventeen
paintings to the Museum of Fine Arts (the “MFA”) for exhibition. Jd. The MFA was exhibiting
only three of the paintings, however, holding the other fourteen in storage with no plans to
exhibit them. Id. at 541-42.

Upon leaming_mat the trustees wanted to sell some or all of the paintings, the MFA

sought a declaration in Superior Court that the plain and unambiguous language of Reverend
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Wolcott’s bequest -- specifically, his mandate that “ownership and control of the pictures shall be
vested permanently and inalienably in trust” — prohibits the trustees from selling the paintings.
1d. at 542. The MFA then moved for summary judgment based on this language. Id. |

The Attorney General, with support from the trustees, filed a cross-motion for partial
sanunary judgment, Id. They argued maf the primary purpose of the charitable trust was not
being satisfied and thus the beguest should be modified under the doctrine of cy pres or
reasonable deviation, permitting the sale of the fourteen paintings not being exhibi‘t;d. Id.

The Superior Court granted the MFA’s motion, holding that the plain and unambiguous
language of the bequest prohibits the trustees from selling the paintings. The Superior Court also
denied the Attorney General’s cross-motion, holding that g tral was needed to determine
whether the doctrine of cy pres or reasonable deviation permitied the sale of the fourteen non-
exhibited paintings. Id. The case was subsequently reported to the Appeais Court, and the
Supreme Judicial Court granted direct appellate review. Id.

The Supreme Judicial Court held that the doctrines of ¢y pres and reasonable deviation
were inapplicable, and that pone of the paintings could be sold because such a sale would be
contrary to the plain and unambiguous language of Reverend Wolcott’s will:

{Thhe provisions of the bequest are not ambiguous. . . The judge properly
concluded that “the phrase ‘permanently and inalienably’ in the will
means exactly what it says — the Trustees are to have permanent

possession and control of the paintings” (emphasis in original). The
bequest makes clear that the paintings may not be sold by the trustees.

Id. at 543, It is black-letter law that reformation of wills is prohibited in Massachusetts. Se¢

Flannery v. McNamara, 432 Mass. 665, 673 (2000). “Courts have no pdwer to reform wills.

Hypothetical or imaginary mistakes of festators cannot be corrected. Omissions can not be

supplied. Language cannot be modified to meet unforeseen changes in conditions.” Sanderson

v. Norcross, 242 Mass. 43, 46 (1922) (emphasis added).
4
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Though the language of William Payne’s will is not guite as contemporary as Reverend
Wolcott’s will, which was drafted some 250 years later, William Payne’s prohibition against a
sale is even more direct. He devised Little Neck “unto the free scoole of Ipswich . . . which is to
bee and remain to the benefit of the said scoole of Ipswich for ever as I have formerly Intended
and thearefore the sayd land not o be sould nor wasted.” (Ex. 1 at3.)

In declining to apply the doctrine of cy pres or reasonable deviation, the Court in Beland
rejected the argument that the trustees have power to sell the paintings pursuant to paragraph 6 of
the bequest, which grants them “full and absolute authority . . . to take such action as they judge
best fitted” to achieve the charitable frust’s purpose “to create and gratify a public taste for fine
art, particularly among the people of the City of Lawrence.” 432 Mass. at 542-43. While
acknowledging that only three of the paintings were being exhibited, the Court nevertheless
explained as follows:

The current inability to exhibit the other fourteen paintings in Lawrence
would not justify the application of cy pres or reasopable deviation to sell
the paintings. A sale of the fourteen paintings would be the antithesis of
Wolcoit’s intent because the sale could deprive the public of any
opportunity to view them. There is information in the record sugpgesting
that it might be possible to display some or all of the fourteen paintings at
a gallery in Lawrence or at a fine arts center in nearby Andover. Besides
these locations, there may be other suitable sites that are close enough to
Lawrence to warrant loosening the geographic restrictions in the bequest
to permit exhibition of some or all of the fourteen paintings. The record
shows that the trustees have not made reasonable efforts to explore
locations for exhibition. Until such efforts are made, and are shown fo be

firtile, there is no need for further proceedings on the issue of whether cy
pres would allow sale of the fourteen paintings in storage.

1d. at 544-45 (emphasis added).
Similarly, there is nothing in the present record suggesting that reasonable efforts have
been made by the Feoffees to find a way to maintain Little Neck for the benefit of the Ipswich

schools without deviating from the terms of William Payne’s will, and thus reasonable deviation

5
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cannot be permitted as a matter of law. See id. Indeed, the Feoffees do not even appear 1o be
arguing that they can no longer maintain Little Neck for the benefit of the sch-ools. instead, they
seem simply to be making the subjective — and hotly disputed — argument that selling Little Neck
would be the “better deal.”

After having held Little Neck for 350 years, the pending dispute with the tenants, which
represents a blip in the long history of the Grammar School Trust, is not enough 1o justify
undermining the clear mandate of William Payne’s will that the land never be sold. Just as the
sale of the fourteen paintings would have been the “antithesis” of Reverend Wolcott’s intent, the
sale of Little Neck would be the “antithesis” of William Payne’s intent.” See id.

William Payne’s forbidding the sale of Little Neck is hardly a subordinate term of his
will, as the Feoffees maintaiﬁ and as would be required. See G.L. c. 214, §10B (“Upon a petition

to permit reasonable deviation from any of the subordinate terms of a charitable gift of a donor

who has died, the court may exercise jurisdiction . . .”) (emphasis added); see also Trustees of

Dartmouth College v. City of Quincy, 357 Mass. 521, 528 (1970). His will has just two basic

terms —~ (1) maintain Little Neck forever (2) for the benefit of the schools - and neither can be

deemed subordinate to the other.

B. Authority To Sell Little Neck Would Require Legislative Action
Even if reasonable deviation were ultimately found at trial to be permissible and

~ appropriate, this Court lacks the authority to grant reasonable deviation. The Grammar School

2 Little Neck is the only parcel of land still held by the Feoffees. As discussed below in
Section LB, all other land was sold. It may be reasonable to assume that the only reason why
Little Neck was not sold with the other land is that the sale of Little Neck is expressly forbidden
by the plain and unarmbiguous language of William Payne’s will.

6
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Trust is not like other charitable frusts, because its administration is wholly governed by statute.
Accordingly, deviation would require an act of the Massachuseits legisiature.

Based on the pleadings and other documents filed in this action, the history of the
Grammar School Trust lacks certain detail and some assumptions are being made. It seems
clear, however, that by 1756 the Feoffees were holding a number of parcels of land — including
Little Neck — for the benefit of the Ipswich schools, but there were questions regarding the
powers and duties of the Feoffees.” These questions were brought to the forefront by the Town's
grant of a school farm at Chebacco to the Feoffees, because the grant did not provide the
Feoffees with the power to appoint successors. Therefore, in a Town Meeting on January 12,
1756, in order to avoid the “endless disputes [that] may arise between the Town and Feoffees,”
the following vote was taken:

Voted, that a joint application be made to the Great and General Court
[i.e., the Massachusetts legislature] to obtain an Act . ., fully to authorize
and empower the present four Feoffees and such successors as they shall
time to time appoint in their stead, together with the three eldest
Selectmen of this town for the time being, . . . to be a Committee in Trust,
the major part of whom to order the affairs of the school land, appoint the

schoolmaster from time to time, demand and receive and apply the income
agreeably to the intentions of the donor.

(Ex.4.)

The legislature acted upon this application, enacting Chapter 26 of the Province Laws of
1755756, which effectively laid the ground rules for the Grammar School Trust. Chapter 26
defined the “joint committee or feoffees in trust” as being the four named individuals and their
successors, together with the three eldest members of the Selectmen for the time being, and gave

them “full power and authority by a majority of them to grant necessary leases of any of said

? This may be because the various parcels of land being held by the Feoffees had come
from different sources, at different times, and with different conditions.

"
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land not prejudicial to any lease already made, and not exceeding the term of ten years, to
demand and receive said rents and annuities, and, if need be, to sue for and recox}er samef.]”
(Ex. 5.)

Chapter 26 was to expire by its own terms in ten years, and so the legislature extended it
for twenty-one years by enacting Chapter 5 of the Province Laws of 1765-66. (Ex. 6.) Then,
with the legislature’s enactment of Chapter 54 of the Acts of 1786, the statutory framework
goveming the powers and duties of the Feoffees became “perpetual.” (Ex. 7.)

Significantly, nothing within this perpetual statutory framework gives the Feoffees the
power to sell the land. They are to lease the land and collect the rents for the benefit of the
schools. Thus, in order to sell any land, the Feoffees would be required to seek special authority
from the legislature. Tellingly, this is exactly what they had done in the past:

¢ In 1835, the Feoffees applied to the legislature for authority to sell the “school
house orchard,” the “school marsh” and an interest in the “Cross farm.”

e In 1892, the Feoffees applied to the legislature for authority to sell an interest in
“Neck Pasture” in Ipswich.

¢ In 1906, the Feoffees applied o the legislature for authority to sell land in Essex.,

Copies of the statutes authorizing these sales are attached hereto as Exhibit B.

Legislative authority was and is required by the Feoffees because a court cannot overturn
or modify a statute unless it is unconstitutional. See MA Const. Pt. 1, § XXX (“[Tihe judicial
shall never exercise the legislative and executive powers, or either of them: to the end it may be a
govemment of laws and not men.”). The perpetual statutory framework authorizing the Feoffees
to lease the land and collect the rents for the benefit of the schools, but not to sell the land, is not
alleged to be unconstitutional. Nor could it be. Sge United States v, Jin Fuey Moy, 241 U.S,
394, 401 (1916) (“A statute must be construed, if fairly possible, so as to avoid not only the

conclusion that it is unconstitutional but also grave doubts upon that score.”).
8-
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Indeed, it would appear that the Feoffees have never sold any land without legislative
authority, which makes their present application for authority from this Cowmt so out of place.
The Feoffees’ neglect to mention their prior applications to the legislature is conspicuous,

C. Summary Judgment Would Be Inappropriate Because a Genuine Issue of
Material Fact Exists Regarding the Faix Value of Little Neck

Even if William Payne’s will were subject to reasonable deviation, and even if this Court
were to have jurisdiction to overturn or modify the legislative acis governing the Grammar
School Trust, the Cowurt nevertheless could. not grant judgment for the Feoffees as a matter of law
because a critical fact — i.e., the fair value of Little Neck, and thus the reasonableness of the
proposed sale price ~ is in dispute.

An appraiser was engaged by each of the Feoffees (LandVeét), the Ipswich School
Committee (Lincoln Property Company) and the Ipswich Finance Committee (Colliers Meredith
& Grew), and their valuations are irreconcilable with each other and the proposed sale price.

In their memorandum, the Feoffees rely of their appraiser’s conclusion that the value of
Little Neck is $24,500,000, which assumes that Little Neck is sold to a third-party investor who
converts the land to a condominium ownership and resells land interests to the current tenants
and perhaps some new buyers. (Memorandum in Support of Plaintiffs’ Motion for Partial
Summary Judgment (“Pls.” Mem.”) at 18, § 64.) In contrast, based on the somewhat simila:
assumptions thaf Little Neck is sold to a third party and that the tenants transfer their cottages to
create & cendonﬁinium, the appraisers for the School Committee and the Finance Committee

conclude that the fair value of Little Neck is $31,500,000 and $32,550.,000, respectively. (Seg

Exs. 73 & 74.)
Whether these are even the correct assumptions, however, is an open question. For

example, the School Committee’s appraiser concludes that the aggregate value of the lots

9.

0119



(without the cottages) is $42,500.000, which is nearly identical to the Finance Commiitee’s
appraiser’s conclusion that the aggregate value of the lots is $42,325.000. (See Exs. 73 & 74.)
Plugging in yet another set of assumptions, the School Committee’s appraiser concludes that the
“special value™ of Little Neck if sold to a hypothetical association of tenants would be

$42,500,000, whereas the Finance Committee’s appraiser concludes that the appropriate price for

a sale to a newly-formed cottage association would be $35.000.000. (See Exs. 73 & 74.)
‘. Even the report by the Feoffees” own appraiser should be seen as an indictment of the
proposed sale price. For example, the Feoffees’ appraiser notes that the assessed value of the
lots is $40.302,600, and that the “retail” value of the lots $37.675.000. (Ex. 54 at 19 & 59.} The
disparity between this retail value and the proposed sale price suggests that the Feoffees are
advocating for a “wholesale” valuation. |

Without a trial and the opportunity to test these various valuations and the assumptions
on which they are based, including whether Little Neck should be valued at retail or wholesale, it
is impossible to know which is correct. What is clear, though, is that the proposed sale price of
$29.,150,000 could be — and most likely is ~ wocfu}ly inadequate, particularly when considering
that the escrowed rents that should have already gone to the schools woui.d now be re-dedicated
to the purchase. This would effectively reduce the price even further. Moreover, despite the
tenants’ admitted willingness to pay the “reasonable” costs of the wastewater system on Little

Neck (Class Action Complaint and Jury Demand, Lonergan v, Foley, Essex Superior Court,

Docket No. ESCV2006-02328 (“Tenants’ Compl.”) § 57), they would pay for none of it under
the proposed deal. |
The difficulty of trying to appraise Little Neck as a condominium is that there are no.

direct comparables and there is no precedent. A simple indicator that the proposed sale price is

-10-
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much too low, however, is that all of the lots on Little Neck have been assigned nearly the same
value. The spread between the most expensive “unit,” which is Jocated at 16 River Road and
valued at $220,894, and the average “unit,” which is valued at $174,551, is only $46,000. (See
Ex. 48 at Bx. G (Price List by Unit).)

The River Road lot includes .18 acres with 171 feet of ocean frontage overlooking Castle
Hill and Crane Beach. Its assessed value is $377,600, or some $157,000 more than its assigned
value under the terms of the proposed sale, and the fotal assessed value of the lot and cottage is
$508,800. (See Ex. 54 at 17.) What this means is that the owner couid, immediately after
consummation of the proposed sale, sell this pra?lerty for a very substantial profit. Even the
owners of the least expensive lots could enjoy a substantial profit. |

The Feoffees acknowledge and attempt fo justify this windfall to the tenants by.arguihg
that “every sound business decision has an element of benéﬁt for each party to the transaction.”
(Pls.” Mem. at 33.) The benefit for the tenants is obvious, but the benefit for the actual
beneficiaries of the Trust is harder to see. To the exient the argument goes that the schools could
finally start to receive some benefit from the Grammar School Trust, after years of nothing, that
simply is not good enough.

The windfall that would be enjoyed by the tenants highlights one of the Beneficiary
Group’s primary frustrations. The Trust was established for the benefit of the schools, and yet
the interests of the tenants seem to be the controlling consideration. For many decades the
tenants paid ultra-low rents, to the detriment of the schools, and when the Feoffees finally tried
to bring the rents in line with fair rental values, the tenants filed suit in Superior Court, Because
of that lifigation, it has now been years since the Feoffees have made any distributions

whatsoever for the schools, and the Feoffees” proposed solution is to sell Little Neck to the
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tenants for a price that may be far below fair value. The tenants would once again be the
" winners, and the schoolchildren of Ipswich would once again be the losers.

n. The Proposed Sale Is Short-Sighted, Failing to Take the Long-Term Interests
of the Schools Into Consideration

The lack of distributions from the Feoffees for the benefit of the schools has oﬁviousiy
been damaging. As reported in the Ipswich Chroricle, and as the Beneficiary Group is fully
aware, teaching and library positions have been eliminated; specialty classes have been cut; and
individual class sizes have grown beyond an acceptable level. See Jane Dooley, Schools juggle

to offset cuts, Ipswich Chron., Sept. 1, 2010, At the risk of hyperbole, the Beneficiary Group’s

sentiment is that the tenants have been holding the schoolchildren of Ipswich hostagé, using their
squatters’ leverage to force a sale of Little Neck.

‘While thé prospect of the schools’ receiving some distribution may be appealing, the
question is whether breaking the stalemate between the tenants and the Feoffees and realizing a
degree of immediate relief is worth the long-term price of doing so. For the Beneficiary Group,
the answer is unequivocally “no.” *

With the aid of pro formas that were prepared by their accountant, the Feoffees map the
distributions that might be made over the next five years (2011 through 2015) if the proposéd
sale were authorized, as compared with the lesser distributions that might be made over the same
period if there were no such sale. (See Exs. 55-58.) There are two flaws with this approach.

First, given that the Trust has existed for more than 350 years, and given the expectation

that it will continue for another 350 years and beyond, pinning the decision of whether or not to

% The benefit received by the schools has been relatively minimal historically (literally
nothing recently), and so although the Feoffees characterize a failure to authorize the proposed
sale as “economically disastrous in the short term [because] there will be no money available for
distribution to the beneficiary in the next five years” (Pls.” Mem. at 33}, it would really just be a
continuation of the status quo.

12~
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sell Little Neck on the performance of the “asset™ over a five-year period should be seen as
remarkably superficial. It is difficult to imagine this Court’s concluding that deviation is
indisputably reasonable based on such a small sample size. In fact, the Feoffees’ use of such a
small sample is sorely indicative of what the larger sample would show.

The short-sightedness of the proposed sale is apparent from the Feoffees® own analysis.
For example, although the Feoffees argue that authorization of the proposal sale would create an
endowment fund of approximately $22,000,000 that would generate income of approximately
$1,000,000 per year (P1s.” Mem. at 4), this projected income does not account for any capital
reinvestment fo ensure that the corpus keeps pace with inflation. Without this kind of capital
reinvestment, which would obviously lower the amount of distributable income, the relative
value of the principal and the income it could generate would decrease year after year,
Moreover, distribu_table income of $1,000,000 per year would pale in comparison to the
$1,803,600 in gross rental income or the $1,428,035 in net operating income that Little Neck
would generate, according to the Feoffees® appraiser, if the tenants wese paying an average year-
round rental rate of $10,800 per year. (See Ex. 54 at 63.) The Finance Committee’s appraiser
similarly finds that the total rental value of the lots is $1,798,813. (Ex. 74.) And assuming the
rent would continue to rise with the market, the disparity between rental-based income and the
distributable income from a fixed endowment fund would grow only larger over time.

Second, real estate is permanent, whereas investment accounts are not. The Feoffees
concede that an investment account would be subject to investor risk. Although the Feoffees
describe this as the only risk (Pls.” Mem. at 32) (“The only risk is investment rigk . . .”"), the
actual history of the Gramimar School Trust teaches otherwise. For example, when the Feoffees

were authorized by the legislature to sell the other parcels of land in 1835, 1892 and 1906 (gee
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discussion supra at §1.B), they were required to invest the proceeds for the benefit of the schools,
with the income from the investments applied to the schoolé. Those investments, however,
apparently no longer exist.

The 1835 statute expressly provides as follows:

That the said feofees shall invest the net proceeds of said lands, in the
stock or stocks of some incorporated bank or banks, or put the same out
upon interest in morigage on real estate, or loan the same to any
incorporated town or city in this Commonwealth; and that they be
authorized to collect, and again to invest the same, as aforesaid, when and
50 often as the said feofees, or a major part of them, shall deem it to be
most advantageous for said school, and they shall apply the income
thereof, exclusively to the uses appointed by the original donors, and
agreeably to an act incorporating certain persons as feofees of said school,
and for regulating the same, passed in the year of our Lord one thousand
seven hundred and sixty-five, and which was made perpetual by an act
passed on the fourteenth day of Febrmary, in the year of our Lord one
thousand seven bundred and eighty-seven.

The 1892 statute similarly provides that:

Said feoffees may deposit the net proceeds of such sale in any savings
bank in this Commonwealth, or may invest the same in any securities in
which such savings banks are now or may hereafter be authorized to invest
their deposits, the income thereof to be used for the support of said
grammar school, agreeable to an act incorporating certain persons 2s
feoffees of said school and for regulating the same, passed in the year
seventeen hundred and sixty-five and made perpetual by an act passed on
the fourteenth day of February in the year sevenfeen hundred and eighty-
seven.

The 1906 statute contains the same requirement:

Said feoffees may deposit the net proceeds of such sale in any savings
bank in this Commonwealth, or may invest the same in any securities in
which such savings banks are now or may hereafier be authorized to invest
their deposits, the income thereof to be used for the support of said
grammar school, agreeably to an act incorporating certain persons as
feofifees of said school and for regulating the same, passed in the year
seventeen hundred and sixty-five and made perpetual by an act passed on

the fourteenth day of February in the year seventeen hundred and eighty-
seven,

(See Ex. B) (attached hereto).
-14-
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Despite these legislative directives, the only remaining asset of the Trust is believed to be
Little Neck and whatever income it produces. The lesson is that, unlike an investment account,
real estate cannot simply vanish.

E. Authorization of the Proposed Sale Woiﬂd Place Additional Burdens on the
Town That Have Been Neither Disclosed Nor Analyzed

In a letter to the Court from the Ipswich Planning Board, attached hereto as Exhibit C, the
Planning Board discusses the undisclosed problems that could be caused by the sale of Little
Neck. Specifically, conversion of Little Neck to a condominium that permits year-round
residence for all unit owners would place additional stress on the Town’s natural resources,
municipal services, infrastructure, fiscal condition, and traffic and pedestrian safety. To permit
the proposed sale to go forward without an analysis of these problems could be disastrous.

The root of the problems is easy to explain. At present, Little Neck consists of 24 year-
round residences and 143 seasonal residences. If all of these residences become year-round, then
that would translate to 346 new year-round residents 6f the Town (based on Ipswich’s average
household size of 2.42 individuals), which would represent a 2.7% rise in the population (based
on Ipswich’s household population of 12,785). (See http://www factfinder.census.gov.)

‘The impact on the school system would be profound. The school population in Ipswich
is 2,122 students, or an average of 0.4 students per household (based on 5,290 occupied housing
units in Ipswich) (see id). Therefore, statistically, an additional 143 year-round residences on
Little Neck would mean an additional 57 students being placed into the schiool system, which
would represent a 2.7% rise in the school population, and which in turn would require more
books, more teachers, and possibly a new school building, At the same time, the property tax

collected for Little Neck, based on the assessed value of the land and buildings, would decrease.

As the Feoffees explain inx their memorandum, the tenants are currently taxed on the overall
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assessed value of $56,567,000 pursuant o G.L. c. 59, § 2B, which is a “legal fiction” that is
advantageous to the Town because this statate allows the Town to tax Little Neck as if it were
210 individual lots and not one lot. (Pls.” Mem. at 26 & n.6.) If Little Neck were no longer held
in the Trust, then this statute would no longer apply, meaning that the tenants could seek an
abatement of their property taxes to conform with the purchase price of $29,150,000. In other
words, at a time when additional taxes would be needed to support the increased population of
the schools and all of the attendant costs, the Town’s property tax revenue would actually go
down, and dramatically so.

Simply put, authorization of the proposed sale could have a significant negative impact
on the Town, and it could cause the exact opposite of the purported boon for the school system
on which the Feoffees base their argument.

II. BECAUSE LITTLE NECK IS A PUBLIC ASSET, THE ADMINISTRATION
OF THE TRUST SHOULD BE A PUBLIC FUNCTION

As the last point illustrates, decisions regarding the Grammar School Trust’s
administration touch the entire Town of Ipswich. For this reason, those decisions should i)e
transparent and subject to public accountability. What this means, in short, is that a change is
needed. The various allegations made agaihst the Feoffees underscore the need for change.

In their Complaint in the Essex Superior Court action, the tenants allege as follows:

28.  Notwithstanding the clear and uneguivocal mandate of the
referenced Acts, as to who shall and must constitute the Feoffees, no
members of the Town of Ipswich Board of Selectmen have acted as
Feoffees, acocording to the Town {(of {sic] Ipswich Committee on Feoffees,
for over 80 years.

29.  Upon information and belief, Defendants Foley, Foote,
Mulholland and Whiston have failed to maintain accurate and compiete
records of their activities and finances, as Feoffees.

30. Upon information and belief, prior to 2001, Defendants Foley,
Foote, Mulholland and Whiston failed and refused to either file a State or
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Federal tax refurn, as Feoffees, or fo file a “Form PC” with the
Commonwealth of Massachusetts Attorney General’s Division of Public
Charitjes.

31.  Upon information and belief, in 2001, the Massachusetts
Attorney General’s Division of Public Charities compelled Defendants
- Foley, Foote, Mulholland and Whiston to properly file tax returns and to
file Form PC’s, for prior years anid in each year going forward.

32.  On September 25, 2006, at Plaintiffs’ wrging, Defendanis
Kilcoyne, McNally and Rauscher, as the three longest serving Selectmen,
asserted and declared at a Board of Selectmen’s meeting that they were
lawful members of the Feoffees and going forward they would so act.

33, Notwithstanding the efforts of Defendants Kilcoyne, McNally
and Rauscher to act as Feoffees, Defendants Foley, Foote, Mulholland and
Whiston have refused fo meet, in a lawhilly constituted session, with
Defendants Kilcoyne, McNally and Rauscher and have refused o conduct
the business of the Feoffees, inclusive of the participation of Defendants
Kilcoyne, McNally and Rauscher.

(Tenants’ Compl. 9 28-33.)
In their Covmterclaim in this action, the School Defendants allege as follows:

4. Under the existing povernance structure for the Trust, the four
Privately-appointed Feoffees serve unlimited terms and select and appoint
their successors privately. There are no bylaws and no other
comprehensive governance documents or rules.

5. The School Defendants submit that due to evolved
circumstances over the years and the Privately-appointed Feoffees’ failure
to fulfill reasonable expectations, a comprehensive revised governance
and administrative structure is in the best interest of the charitable purpose
of the Trust.

6. The current governance and administrative structure of the
Trust is inadequate and there is good cause to revise if.

7. For many years, the rents charged by the Feoffees to Little
Neck residents have been less than fair market levels, resulting in
distributions in support of the Ipswich Public Schools that were less than
fair market rents would have provided.

8. In recent years, disputes with Little Neck residents regarding
rents and charges and with contractors involved with the installation of a
sewer system have resulted in a total absence of distributions in support of
the Ipswich Public Schools.
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9. The Privately-appointed Feoffees have conducted Trust
busmess, both directly and through a Limited Liability Company (LLC),
in private, without transparency and public accountability.

10.  The Privately-appointed Feoffees have failed to make all
necessary and appropriate governmental filings in a timely manner.

11. A modernized Trust govemnance and administrative structore
has been the subject of several years of careful consideration, analysis, and
review by the School Defendants, by other Town of Ipswich governmental
bodies, and by Ipswich residents. The Trust govemance and
administrative structure has been the subject of numerous public meetings
and public hearings of the School Committee and its subcommittees, the
Ipswich Board of Selectinen, the Ipswich Finance Comumittee, joint Tri-
Board meetings of these three governmental bodies, a Town Committee
on the Feoffees, and the two most recent sessions of the Ipswich Town
Meeting, The Trust governance and administrative structure has been the
subject of numerous meetings and discussion with the Privately-appointed
Feoffees and counse! for the Feoffees,

(Counterclaim of Ipswich School Committee and Richard Korb, Ipswich Superintendent of

Schools (“Countercl.”) 1Y 4-11.)

Committee; and one by the Town Meeting. (Id. at§ 12.a&b.)

From the Beneficiary Group’s perspective, determining whether the current difficulties
facing the Trust are the Feoffees’ fault, as the tepants and the School Defendants contend, is less
important than trying to solve the difficulties and ensuring they are not repeated. To that end, the
Beneficiary Group supports the School Defendants® proposal (a) regarding the eligibility criteria
for service as a Feoffee to eliminate the possibility of additional conflicts of interest, and (b) that
all seven Feoffees be appointed for three-year terms by governmental boglies of the Town of

Ipswich: two by the School Committee; two by the Board of Selectmen; two by the Finance

Immediately reworking the make-up of the Feoffees in this way, which contemnplates the

removal of the privately—a?pointed lifetime Feoffees, would presumably make a sensible
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resolution of the Essex Superior Court action more attainable, given that they alone seem to be

the target of the tenants’ hostility. It would also allow duly-appointed representatives of the
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Town to make the decisions affecting the Town in general and its schools in particular, decisions
for which these representatives would be accountable. There is no reason why reformation of the
Trust must be bundled with the sale of Little Neck.

Notably, William Payne did not actually devise Little Neck to the Feoffees. He devised
Little Neck “unto the free scoole of Ipswich,” a fact that was codified when the legislature
passed Chapter 26 of the Province Laws of 1755-56, providing that “the lands, grants, rents and
annuyities . . , belong to said school[.]* (SeeExs. 1 &5,) In othér wﬁrds, Little Neck was always
meant and understood 1o be a public asset, and its administration should be a public function.’

Ultimately, if administered properly to supplement the school budget, the income derived
from Little Neck will allow Ipswich schools to be among the best in the Commonwealth for
countless generations to come. Fostering the higheSt standards of leaming was undoubtedly
William Payne’s vision in devising Little Neck, and realizing that vision is the Beneficiary
Group’s driving concem.‘ |

Expanding on this last point, the Trust’s income must be used to supplement the school
budget if the schoolchildren are 1o benefit from the Trust. Stated differently, if the income is
simply absorbed into the school budget and used as a crutch to avoid normal Proposition 24
overrides that other communities in the Commonwealth must approve, then the result would be

lower taxes (i.e., a lower property tax mil rate) without necessarily better schools, which would

5 Because Little Neck was a gift or conveyance to the Town, rather than to the Feoffees,
members of the Beneficiary Group would have standing to file a “ten-taxpayer” suit pursuant to
G.L. ¢. 214, § 3(11). They have not sought to do so, however, because their hope is that the
proper sohution can be found without more litigation. They would also having sianding to
intervene in this action pursuant to Rule 24 if the School Defendants were to succumb to the
Feoffees’ pressure to sell Litile Neck, because the School Defendants would no longer be
adequately representing the beneficiaries’ interests. The Beneficiary Group hereby reserves its
right to seek intervention in that event.

-19.
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make the taxpayers of Ipswich the de facto beneficiaries. That was not William Payne’s intent.
Better schools and a better education — rather than cheaper schools and a cheaper
education — are the mandate. The Beneficiary Group submits that the only way to fulfill this
mandate is to allow the Feoffees, restructured in the manner described above with public
participation and accountability, to have some measure of control over how the income from the
Trust is applied to the schools. In this regard, the Beneficiary Group’s viewpoint differs from
that of the School Defendants, who propose that “[t]he educational uses of the distributed funds
shall be determined by the Ipswich School Committee, with preference when feasible for
supplemental enrichment programs and uses that prbvide education enhancement for Ipswich
pubiié school students.” (Countercl. Ex. A at § 3.) A standard that requires the Trust’s income
to be used to enbance the schools only “when feasible” is simply too weak and would
inappropriately allow for discretion in the application of William Payne’s non-discretionary

charge that Little Neck be held and maintained for the benefit of the schools forever.

Respectfully submitted,

DOUGLAS J. DeANGELIS, on behalf of the
Beneficiary Group,

By his attorneys,

~
Mark E. Swirbalfis, BBO #631650
Alex Aspiazu, BBO #676608
DAY PITNEY LLP
One International Place
Boston, MA 02110
Tel: (617) 345-4600
Fax: (617) 345-4745
meswirbalus@daypitney.com

Dated: Jamuary 27, 2011 aaspiazu@daypitney.com

«20-
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CERTIFICATE OF SERVICE

I, Mark E. Swirbalus, hereby certify that on this 27th day of January, 2011, I served a
copy of the foregoing by electronic and regular mail upon the following:

William H. Sheehan, HI Johanna Soxis
Macl.ean Holloway Doherty Commonwealth of Massachusetis
Ardiffe & Morse Office of the Attorney General
8 Essex Center Drive Public Charities Division
Peabody, MA 01960 One Ashburton Place
Boston, MA 02108
Richard C. Allen
Donna M. Brewer
Casner & Edwards, LLP
303 Congress Street

Boston, MA 02210

Wik £ Mol —

Mark E. Swirbalus

2]
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Beneficiary Group

Name Address # children in school system

1iAdam Pepper 4 Rosewood Dr

2 |Adolfo Cuevas 10 Plains Rd

3{Adrienne Mincz 5 Safford Lane 1

41Agnieszka Flowers 2 Heatherside Ln

5]A! Boynion 41 High Street

6{Alan Stevens 10 Sawyer 5t

7|Alayna Parro 11 Mile Ln

8{Alec Style 8 Heartbreak Rd

9lAlicia Moore 22 Labor in Vain
10|Allers Gromko 11 Heard Dr
11]Allison Duback 15 Spillers Lane 2
12 Allison Hubbard 8 Farley Ave 1
13| Allison Kemmerer 45 Essex Rd
14 |Amanda Harrington 6 Drumiin Rd
15|Amanda Kuhl 3 New Mill Place - 2
16 [Amy Angell 44 Argilla Rd 4
17|Amy Fanning 140 TopsfieldRd 1
181Amy Orroth 86 Topsfield Rd 2
18{Andrea Della Valle 22 High Street
20/Andrew Brengle 7 Cogswell St
21|Andrew Camilo Adams 16 Fellows Rd
221Angela Dorau 52 Central Street 2
23|Angela Dunlop 4 Pitcairn Way -
24|Ann Fitzgerald 42 North Main St 1
251Ann-Koshivas 18 Heard Dr 4
28|Anne Brown 100 High St 2
27 1Anne Grimes Rand 36 Water St 1
28|Anne Hezzey 166 Argilla Rd i
291Anne Maguire 18 Turkey Shore Rd o
30|Anne Rybicki 7 Randall Rd 2
311Anne Ward 8 Longmeadow Dr
32 |Annmarie Cerundolo 31 Estes St 2
33 |Anthony Lochtefeld 121 Littde Neck Rd
34 \Anya McDavitt 173 Argilla Rd
35|Armand Brouillette 33 Argilla Rd
36 |Arthur Penachio 401 Colonial Drive #42
37 |Arthur Ross 52 Heartbreak Rd
38|Barta Hathaway 6 Meetinghouse Green
38|Ben Lawrence 1 Congress Street
4(|Benjamin Staples 6 Agawam Ave
41 |Bernadine Tragert 42 Skytop Rd
42 |Beth O'Connor 3 Marshview Rd I M, |
43|Bethany Evitts 12 Pitcairn Way
44 |Betsy Castonguay 82 Town Farm Rd 2
45 (Betsy Frost 9 Herrick Dr 2
46 |Betsy Shields 1 Old England Rd 1
47 |Bill Dunlop 4 Pitcairn Way
48 Bl Gallant 9 Domnell Rd 2
48|Bill Maidment 3 Candlewood Rd
50|Bill Stewart 1

7 Fourth Strest
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Beneficiary Group

Name Address # children in school system
51 Blaire Bernard 86 County Rd
52{Bob Dubrow 8 Sagamore Rd 3
53:Bob Waldner 48 Turkey Shore Rd
54iBrenda Baugh 121 Little Neck Rd
55iBrendan Teeling 35 Lakemans Lang
56|Brett Johnson 12 Mill Road 3
57|Brian Baise 63 Turkey Shore Rd
58|Brian Parro 11 Mile Ln
58 |Bronwyn Lee West 11 Qakhurst Ave
60|Bruce Laing 18 Oakwood Knoi
61{Bruno Hupin 17 Turkey Shore Rd
62|Caleb Cook-Koliars 18 Oakhurst Ave:
63 |Camilla kagan 38 Argilla Rd 2
64Cara Doran 12 Argilla Rd 2
85|Carl Gardner - 19 Woods Lane 3
66|Carl Nylen 34 Brownville Ave 2
§7|Carol Falconer 12 Brentwood Way o e
68|Caroline Forresier 19 Appleton Park 2
88| Carolyn Briggs Style 8 Heartbreak Rd
70| Carrie Woodruff 12 Linden St
71;Cary Friedman 28 Clark Rd 2
72| Catherine Bartholomew 18 Turkey Shore Rd 2
73| Catherine Petrie 33 Upper River Rd
74{Catherine Robie 11 Spillers Lane
75| Catherine Savoie 15 Old England Rd 2
76]Catherine TJ Howe 21 Turkey Shore Rd 2
- 77 |Cathryn Chadwick 27 Fellows Rd
78|Cathy Hoog 10 Peabody St
78 {Chandler Bailsy 19 Town Farm Rd
80 Chandler Delinks 44 Summer St
81,Charlene Parro 11 Mile Ln
82 |Charles Doran 12 Argilla Rd
83|Charles Flowers 2 Heatherside Ln 3
84 |Charles Trainer 19 Lafayette #2
85|Chatlie Allen 28 North Main 5t
86|Charlotte Dion 28 Topsfield Rd
87 Chariotte Eliot 275 Argilia Rd
88Charlotte Marsh 3 High St 2
89 Chris DeStefano 157 Topsfield Rd 2
80:iChris Parker 8 Drumiin Rd
91iChris Vellante 1 Nags Head Road
92 |Christina Clarametaro 7 Nabby's Point Rd - 3
93 |Christina Maguire 52 County Strest q
94 |Christine Cellucel 21 Mineral Street
95|Christine Krause 20 Herrick Dr 2
96| Christine Senechal 2 Shagbark Woods 2
97 |Christopher Baker 43 Turkey Shore Rd
98| Christopher Corcoran 31 High St 2
98| Christopher Fay 9 Fellows Rd
100|Christopher Murray 37 Summer St
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Beneficiary Group

Diane Gallant

8 Domell Rd

Name Address # children in school system

101 iChristopher Sammartano {42 Noith Main St

102 Claire Twomey Sabbagh 51 Turkey Shore Rd 1

103 |Clark Ziegler 10 Woods Lane: 1

104|Cliff Adams 5 Pine St

105 |CIiff Whynott 18 Applefon Park

108|Coco McCabe 25 Newmarch St

107 |Colin Paget 95 Central St 2

108 |Connie Johnson Hambley {52 Warehouse Lane, Rowley 2

109|Constance McCausland 45 High St

110{Constance Miltard 14 Woods Ln 2

111|Courtney Cummins 23 Pleasant 5t

1121Curt Sprouse 19 Waldingfield Rd 2

113{Cynthia Bingham 34 Mutholtand Dr

114i{Cynthia Ingelfinger 187 Argilla Rd 1

115{Cynthia Richmond 47 Clark Rd

116{Dan Clapp 2 Lakemans Ln 2
[ 117{Dan McCormick 1Beechwood Rd .

118 |Dan Poranski _i53 Farley Ave

118|Dana Bailey 19 Town Farm Rd 1

120|Dana Beauvais 48 North Main St 3

121|Dana Sigall 17 Summer St

122 Danyelle Desjardins 26 Turkey Shore Rd -3

1231 David Comprosky 112 Edge St .

124 David Kneedier 2 Courtland Way

125|David Lawrence 11 High Street

126 |David Mooradd - 1108 Central St

127 | David Morrow 13 Courtland Way :

128|David Reibel 11 Scuth Village Green

128|David Russell 9 Prescoft Rd

130|David Smith 3 Vermetle Ct

131|David Sulkin 8 Meadowview-Lane

132;David Vogi 21 Newmarch 5t .

133{Dawn Woolfolk 94 Town Farm Rd 3

134iDebi Welling - 4 Poplar Street

135|Deborah Blagg 8 Agawam Ave

136|Deborah Chandler 14 Pleasant St 2

137 {Deborah Clapp - 2 Lakermans Ln

138|Deborah Fowler-Wheaton |3 River Gt

139|Deborah Lindah! 3 Meadowview L.n

140|Deborah Logan 197 County Rd 1

141 Deborah Williams 14 Newmarch St ]

142 |Deerin babb-brott 8 Wainwright St ]

143 |Denise Lejeune 33 Bireh in ‘

144 |Denise Morrow 3 Courtland Way 1

1451Dennis Keanan 17 Nabbys Point Rd

1461Dennis Shaughnessy 92 Old-Right Rd 1

147:Diana Somers 4 Coltage Street 2

148{Diane Arsenault 18 Upper River Rd 2

148Diane Cote 17 Meadowview Ln -

150
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Beneficiary Group

Name Address # children in school system |
151 {Diane Mayo 180 Argilla Rd )
152 |Diane Penachio 401 Colonial Drive #42
1563 |Diane Schoonover 3 Scott Hill Rd’ 2
154 |Diane Young 8 Woods Lane
155 |Dianne Ditlon 16 Summer St 1
166|Dianne Fischbach 144 Argilla Rd
157|Dirk Falardeau 66 Old Right Rd 2
158 |Dolores Curley 82 Little Neck Rd 1
159 Dolores Lyons 35 County St #1
160|Dona Gilligan 11 Hood Farm Rd
161|Donald Deilla Valle 22 High Sireet 2
162 |Donald Freyleue 6 Highland Ave
163|Donna Adams 5 Pine St 2
164 |Donna Carpenter 23 Oc¢ean Dr 1
165|Donna Whynott 118 Appleton Park 2
166|Dorothy Johnson 15 Hearthreak Rd
___187iDorothy Monnelly 198 Argilla Rd e -
168|Doug DeAngelis 28 Turkey Shore Rd
168|E. Joseph Guay 23 Heard Dr
170|Ed Rauscher 10 Argilla Rd
171| Edith Maxwell 15 Summer Street
172|Edward Falis 26 Topsfield Rd
173|Edward Kloman 10 Blaisdell Terrace
1741 Edward Porter Eagan 38 Argilla Rd
175 Eileen Gromko 11 Heard Dr
176 |Elleen Klapprodt 17 Chatlotte Rd
177|Elane Lee 10 Woods Lane :
178|Elizabeth Hickey 9 Wainwright St 2
178 Elizabeth Johnson 37 East Street
180|Elizabeth McCarthy 63 Town Farm Rd _
181 Elizabeth Murray 37 Summer St 2
182|Elizabeth Richardson 7 lpswich Woods Dr
183|Ella Young 10B Caroline Ave
184|Elen Kenyon 28 Meadowview Lane 2
. 185|Ellen Maher 8 Hemilock Rd 2
186|Eloise Bebout 378 Caroline Ave
187|Elton McCausland 45 High 8t
188|kmilie Dolaher 98 High St
189;Emily Whooley 5 Abbott in
180:iEric Jacklin 32 Linebrook Rd 3
181{Eric Krathwohi 1 Stage Hill Rd 1
__1e2iErik Lindah) ____|3Meadowviewin | 2
183 |Erika Glaster 22 Longmeadow Dr 9
1984 |Erika Sonder 5 Colby Rd
195|Ernest DiMuzio 5 Safford Lane
196 |Farrah Dube-Parent 1 Jeffreys Neck Rd
197 [Flutura Lecaj 7 Soffron Lans
198 Frank Herlz 50 North Main St
199|Franz Ingelifinger 187 Argitla Rd
200! Gabriela Kernan 7 Allen Ln
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Beneficiary Group

Name Address # children in school system
201 |Gai] Macl.achlan 17 Surmmer St
202 |Gail Surpitski 326 Linebrook Rd
203!Geoffrey Rogers 22 Pineswamp Rd
204,George Alger g Mineral 5t
205iGeorge Bento 49 Fast St
206{George Gray 3 Brentwood Way
207|George Koshivas 16 Heard Dr -
208|George Moutevelis 4 Ward Street
209 |George Sherwood 225 Argilla Rd
210|Geraldine Alger 9 Mineral St
211|Geraldine Rogers 22 Pineswamp Rd
212|Gerry Mcmorrow 35 Newbury Rd
213{Glen Kimmel! 28 Brownville Ave
214|Glenn Gayton 141 Linebrock Road
215\Glenn Hazelton 4 Qld Ipswich Way 1

216

Glenn Henderson

12 Masconomet Rd

217|Greg Parent i1 JeffreysNeckRd ¢ ]
218|Greg Stanicek 4 Fox Run Rd 1
218 \Harvey Schwartz 11 Marshview Rd

220!Heather Ginolfi 41 Lakemans Lane 2
221 Heather Pillis 1 Mulholland Dr 2
222 |Heather Spinetti 90 Old Right Rd 2
223|Heather Waters 9 Lillian Dr

224 |Heidi Kent 94 Haverhill St, Rowley 1
225{Heidi Paek 177 Linebrook Rd 2
226{Helen Parker 235 Argilla Rd

227 |Hope Wigglesworth 15 Ipswich Woods Dr

228|Howard Lewis 14 Perley Ave

228 |Hugh Lockhart 15 Summer Street

230{ian Bunt 258 Turkey Shore Rd

231 {kir Lecal 7 Soffron Lane 1
2321{Ingrid Johnson 39 Boxford Rd

233 !ingrid Miles 58 North Main St

234|J. Bradley Schelt 29 High Street

235|Jacob Kelly 16 Masconomet Rd

238|Jacob Stone 28 Linebrook Rd

237 |Jacqueline Cordima 31 Heartbreak Rd

238|Jacqueline Marlier g Mile Lane 2
239|Jacqueline Phypers 444 Main St, Rowley

240|James Angell 44 Argilla Rd

241|James Beauvais 20 Mineral Street

242|James Coughlin {20 Bush Hill Rd . -
243 {James Cummins 23 Pleasant St

244 |James Fanning 140 Topsfield Rd

245|James Guay 23 Heard Dr 2
246 James Hayward 126 Argilla Rd

247 | James Menderson 2 Northgate Rd

248{James Hickey 9 Wainwright St

2491 James Keman 20 Plains Rd 2
250 James Martel

13 Brown St

0136



Beneficiary Group

Name Address # children in school system
251|James McCormack 1 Cohblers Lane 2
252 James O'Kelly 7 Domell Rd 2
253 [James Restuccia 2 Cobblers Ln 3
2541 Jamie Lee Wallace 112 Pineswamp Rd 1
255iJana O'Donnell 20 Edge St 2
2561 Janet Foote 7 River Court
257 iJanine Hannibal 7 Sand Pebble Rd 3
258|Jason Werltz 19 Turkey Shore Rd 1
259 |Jay Forrester 19 Appleton Park
260|Jean Swenson 449 Linebrook Rd
261|Jeannetie Esposito 32 Partridgeberry Place
262 Jeff Blizard 8 Fox Run Rd 3
263]Jeff Coming 44 Brownvilie Ave 2
264 Jeff Silva 9 Hetrick Dr
265 |Jeffrey Duback 15 Spillers Lane
266|Jen Bauman 23 Turkey Shore Rd 2

267 Jen Blizard §FoxRunRd e _
268{Jen Norton 17 Congress St 2
269)Jennie Cook-Kollars 18 Oakhurst Ave
270 |Jennifer Carlson 44 Summer St
271{Jennifer Chambers 35 County St. #3
272 |Jennifer Greco 42 East 5t
273|Jennifer Grenier 476 Wethersfield St, Rowiey
274 )Jennifer Kimmel 28 Brownville Ave 2
275|Jennifer O'Connell 22 Greens Point Rd
276 Jennifer Parro 11 Mile Ln
2771{Jenny Vellante 1 Nags Head Road 1
278|Jeremy Hathaway 117 High 8t 12A
278|Jessica Mayo 180 Argilla Rd
280[Jessie Harvey Bomnstein |5 Grant Ct 1
281l Jessie Reid 3 South Village Green 1
2821 Jill Gleim 183 Argilla Rd 1
283|Jill Montoni 43 Jeffreys Neck Rd
284|Jim Berry 142 County Rd
285|Jim Hoog 10 Peabody St 1
2861Jim Patrick 2 Old England Rd 1
2871Joan Gallagher 22 Howe St 2
288]Joan Williams 1 Maple Ave
2891Jo-Ann Gorrell 47 Labor in Vain Rd o 3
290|Joanna Galoski 28 Mineral St '
291{Joanne Baker 43 Turkey Shore Rd 1
2921 Joanne Delanay 12 Kinsman Court 1
293|Joanne Lorello 15 Poplar 8t 1
294 Joanne Maino 26 Farley Ave 2
295 Joanne Wilson 44 Pineswamp 3
288 |Jocelyn Duff 2 Warren Strest 2
297 | Jodi Quinn 15 South Village Green 2
298|John Balzer € Blaisdell Terrace ' 3
288 1John Cellyer 70 Jefireys Neck Rd
300|John Curley 23 Fairview Ave

0137




Beneficiary Group

Name Address # children in school system

301iJohn Davis 21 Meadowview Ln
302 John Duff 2 Warren St 2
303|John Gillis 18 Jeffreys Neck Rd
304{John Hickey 4 Juniper St
305 John Keiley 401 Colonial Drive
306]John Maher 8 Hemlock Rd
307:John Q'Connor 3 Marshview Rd
308[John Scininen 17 County Streset
308|John Sullivan 49 Labor in Vain Rd
310:John Sultzbach 18 Plains Rd
311iJohn Waters 9 Lillian Dr 4
312[John Wheaton 3 River Ct .
313!John Wigglesworth 283 Argilla Rd
314 Jonathan Cormier 23 Brownville Ave 2
3151Jonathan O'Donnell 20 Edge St
316}Jonathan Robie 25 Heartbreak Rd

_____317|Joseph Ciarametarg, Jr. 7 Nabby's Point Rd o o
318|Joseph McCarthy 53 Town Farm Rd
319! Joseph Tragert 42 Skytop Rd 1
320! Josephine Broujllette 60 Essex Rd 2
321|Josh Geller 11 Greens Point Rd 2
322|Josh Norris 76 Jeffrey's Neck Rd 1
323|Josh Phypers 444 Main St, Rowley 2
324[{Joy Jardman 33 Summer St
325|Judith Haliberg 1 South Village Green
328{Judith Moselay 12 Brentwood Way 3
327 1Judy Beauvais 20 Mineral Strest 1
3281Judy Sedgewick 5 Beachview Lane 2
329]Julia Purinton 59 Candlewood Rd 1
3301 Julie Goulet 7 Drumlin Rd 2
331}Julie Keefe 46 Broadway Ave -
332 | Julie Meneghini 60 Prospect St 3
333, Julie Stone 28 Linebrook Rd 1
334 t.Julie Warren 6 Abbott Lane 3
335)Julie WiHlliams 9 Nags Head Rd
336iKaren Babb 10 Abbott Lane 1
337 [Karen Donovan 11 South Village Green 2
338|Karen Hoff 30 Allenbn 2
338|Karen Hruska 5 Cobblers Ln
340iKaren Kelley-Barnes 39 Fellows Rd
3411Karen Langlais 14 Linden St
342:Karen Paget 85 Central St e
343|Karen Ross 220 High Street #3
344|Karin Geller 11 Greens Point Rd
345]Kate Duffield 153 Argilla Rd
348 Kate Eliot 273 Argilla Rd.
347 |Kate McCormick 1 Beechwood Rd 3
348|Katherine Coughlin 20 Bush Hill Rd 2
349|Katherine Evans 18 Lafayetie Rd
350 Katherine Lampropoulos 2 Kennedy Dr
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Beneficiary Group

Name Address # children in school system
351jKathering Wyman 16 Oakhurst Ave
352iKathie Eliopoulos 20 Heard Dr 4
353|Kathleen Dailey 24 Green St
354 |Kathieen Guay 22 Bayview Rd
355 Kathleen Mact.ennan 17 Newmarch St
356 Kathleen McMahon 16 Applewood Dr 2
357 |Kathleen McMorrow 5 Heartbreak Rd
358 |Kathleen Milano 2 Marys Way 2
359 |Kathleen O'Reilly 20 Brown Square 1
3680 |Kathleen Spinale 27 Pleasant 5t hrd
361 Kathryn Falcione 34 Topsfield Rd
362 |Kathryn McGowan 8 Wainwright St 2
363 |Kathryn Sullivan 49 Labor in Vain Rd 2
364 !Kathy Bento |49 East St 2
365|Kathy Bruce 41 High Street
366 |Kathy Dolder 153 Farley Ave
367 [Katie Gillis 15 Jeffreys Neck Rd L 4
368:Katie Henderson 12 Masconomet Rd 1
369iKatie Hertz 50 North Main St 1
370 Katie McElwain 11 Liberty St 2
371iKatie Norris 76 Jeffrey's Neck Rd
3721 Katie Smith 3 Vermetie Ct
373|Kaye Cook 18 Oakhurst Ave
374 |Keith Vanderbilt 15 Rosewood Dr 2
375 Keith Wetlter 6 Lakemans Lang 1
376 Keleigh Calnan 59 Pineswamp Rd
377 [Kelly Russell 16 Bush Hill Rd 2
378{Kelly Schwenkmeyer 10 Blaisdell Terrace
378 {Kelly Wing 4 Mulholiand Dr
380 KellyJane Kloub 65 Mitchell Rd
381iKen Swenson 449 Linebrook Rd 3
382 | Ken Wing 4 Mutholland Dr 2
383|Kenneth Savoie 15 Old England Rd
384 |Kerl MacRae 31 Heartbreak Rd 1
385 |Kerrie Bates 43 Summer St 2
386 Kerry Zagarella 137 Linebrook Rd
387 Kevin Calnan 59 Pineswamp Rd 1
388iKevin Keefe 46 Broadway Ave 1
3889 Kevin Miller 29 Lafayetie Rd 2
390 |Kevin Whooley 5 Abboti Ln 3
391iKia Petrie 20 Woods tn
392/Kim Bartlelt 79 Argilla Rd 1 e
393|IKim Stam 1 Heartbreak Rd 3
394 |Kimberly Boynion 41 High Strest
395|Kimberly DeAngelis 7 Woods Lane
396 |Kristen Brean 11 Perley Ave 2
397 |Kristie Henderson 2 Northgate Rd 3
398|Kristin Brouiliette 105 High St 2
399|Kristin Comprosky 12 Edge St 2
400 | Kristin Moutevelis 4 Ward Street 3
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Beneficiary Group

Name Address # children in school system
401 [Kurt Stam 1 Heartbreak Rd
402 |Larry Constantine 58 Kathleen Circle, Rowley _
403|Laura Lewis 14 Perley Ave ' 2
404 |Laura Rosenberger 4 Riverside Dr
405{Laura Russell 7 Northgate Rd
408 |Laura Stanicek 4 Fox Run Rd
407iLaura Trainer 19 | afayetie #2 1
408{l.auren Teeling Adams 16 Fellows Rd 2
40%[Laurie Baise 83 Turkey Shore Rd 1
410|Laurie Fenton 7 Perley Ave 2
411iLaurie Miles 218 Argilla Rd
412!Lawrence Eliot 275 Argilla Rd
413:Lawrence Kent 94 Haverhill 5t, Rowley
414iLawrence Maguire 18 Turkey Shore Rd
415{Leah Alexander G Blaisdell Terrace
416 |Lee Hathaway 8 Meetinghouse Green
417 |Leigh Manioni-Stewart 7 Fourth Street L ) -
418]Leslie Carney Lynch 23 Birch Lane T
419 |Leslie Collyer 70 Jeffreys Neck Rd
420 [Lidieth Goodrich 18 County St #5
421iLinda Coz 150 County Rd
422 |Linda Sulkin 8 Meadowview Lane 2
4231Lisa Burt 258 Turkey Shore Rd 1
424|Lisa Curley 23 Fairview Ave
425Lisa Howe 39 Skytop Rd~ 1
4261Lisa Morelio 24 Charlotte Rd 1
427|Lisa Nylen 34 Brownville Ave
428|Lisa Palance 48 Jeffreys Neck Rd 2
429iLisa Scininen 17 County Street 1
430|Liz Lombard 51 Heartbreak Rd 2
431|Lori Lynn 33 Linebrook Rd 2
4321Lorraine Seaton 5 Beechwood Rd -
433 |Louis Esposito 32 Partridgebenry Place
434|Louis Marte! 7 Drumlin Rd :
435 |Lowell Murray 4 Lakemans Ln . 2
436|Lucy Lockwood - 58 Kathieen Circle, Rowley 2
437|Lydia Queally 449 Linebrook Rd
438{Marc Castonguay 82 Town Farm Rd
439{Marcia Chambers 12 Hodgkins Dr .
4401Marcia Gray 3 Beechwood Rd 1
441 Marcia Gray -13 Brenfwood Way
442 |Marcia inman 84 Laborin VainRd .
443|Margaret Cannel! 12 Edge St O
444 Margaret Quinn-DeBoer 48 Pineswamp Rd
445|Margaret Teeling 35 Lakemans Lane
446|Maria Hebbel. 108 High St
447 |Marianne Cellucci 21 Mineral Street
448{Marigoid Lewis 14 Alamo Rd
449|Marion Frost 95 High Straet
450 Mark Coe 150 County Rd
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Beneficiary Group

Name Address # children in school system
~ 451 |Mark Evans 197 County Rd

452 |Mark Evitis 12 Pitcairn Way

453 |Mark Leff 18 Ice Pond Dr, Rowle 2
454|Mark Meaney 12 Warner Rd ) 2
455 |Mark Mossier 16 Mohawk Si, Danvers

AbB|Mark Rosati 12 Uppef River Rd

457 |Mark Scarano 33 Mineral St 1
458|Mark Welling 4 Poplar Street 2
4538 |Martha Mauser 8 East 5t 2
460! Martin Sorger 34 High Street 2
461 {Mary B ffolliott 91 Old Right Rd

462 iMary Buckley-Harmon 39 Broadway Ave 3
483 :Mary Cunningham 378 Linebrook Rd

484 1Mary Guay 23 Heard Dr

465iMary Hanna 3 Poplar St

466{Mary Harrington 1% Brentwood Way

~ 457 Mary Kate Shannon 228pingSt o )
468 |Mary Pryor 11 Oakhurst Ave 2
469 | Mary Weatherall 66 Labor in Vain Rd

470|Maryann Malarkey 15 Turkey Shore Rd

471 Mat Cummings 87 Central St

472 |Matteo DiMartino 27 High St

473 |Matthew Bodwell 6 Fille Si 2
474|Matthew Grenier 476 Wethersfield St, Rowley 1
475|Maureen Failey 3 Farragut Rd

476 |Maureen Fay 8 Fellows Rd

477 [Maureen Pelletier 11 Warren St 3
478 |Meagan Hurley 13 Town Farm Rd

479|Melissa Cuevas 10 Plains Rd 2
480 |Melissa Kielbania 15 Putnarn Rd 3
481|Meredith Mcmorrow 35 Newbury Rd 2
482 |Michael Cusack 19 Meadowview Ln

483 |Michae! Davidson 31 Summer St 2
484 |Michael DeBosr 48 Pineswamp Rd 3
485 |Michael Dolaher 98 High St

486 {Michael Downing 5 Sawyer St

487 Michae! Duffield 153 Argilla Rd 4
488 {Michael Johnson 12 Kinsman Court

489 Michael Maino 25 Farley Ave

480:Michael Parro 11 Mile Ln

491iMichael Raines 5 Cobblers Ln 1
492[Michele Wertz 19 Turkey Shore Rd o

493 Michelle Fyrer 28 Allen Lane 2
494 IMichielie O'Connor 38 Candlewood Rd

485 iMichelle Rokes 16 Greens Point Rd 2
496iMike Gorrell 47 Labor in Vain Rd

497 |Mike Jaeger 14 Crestwood Rd

498]Miranda Updike 6 Highland Ave 2
499 |Mitchell Lowe 133 Surnmet St 1
500{Mollie Harb

8 Manning St
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Beneficiary Group

Name Address # children In school system
501 iMoriah Marsh 117 High Sf 12A
502 Murry Cunningham 378 Linebrook Rd
503|Nancy Zaremba Dawson |11 Scott Hill Rd 1
504 INathaniel Brown 100 High S
505{Nathaniel Brown, Jr, 100 High St -
506:Neal Zagarella 137 Linebrook Rd 2
507 {Netl Kristian 16 Applewood Dr
508 [Nicholas Kielbania 15 Putnam Rd
5091Nicole Hupin-Otis 17 Turkey Shore Rd 1
5101Nicole Pellaton 4 Ol ipswich Way 1
511|Nicole Robie 25 Heartbreak Rd
512|Nina Lapierre 21 Stage Hili Rd
513{Nina Vaci 21 Newmarch St 1
514! Nishan Mootafian 33 Birch Ln 2
515|Pam Jaeger 14 Crestwood Rd 1
516|Pamela Colter 316 High Street 2
517|Pamela Keach 65 Washington St T 2
518 |Patience \Wales 10 Hodges Way
518|Patricia Bodenstab 24 Northyidge Rd
520 |Patricia Cusack 18 Meadowview Ln 2
521 |Patricia Dieselman 16 Ipswich Woods Dr
522 Patricia Durnont 3 Harborview Ln 2
523|Patricia Ganley 25 Jeffreys Neck Rd
524 |Patricia Kneedler 2 Courtland Way 2
525|Patricla Kubaska 14 Ocean Dr 2
526 | Patrick Kriksceonaitis 4 Lakemans Ln
527 Patsy Faria 8 Water St
528|Paul Brouillette 80 Essex Rd .
5281 Paul Gilligan 11 Hood Farm Rd 2
530|Paul Harrington 15 Brentwood Way
531Paul Hurley 13 Town Farm Rd
532|Paul Ricei 10 Sawyer St
533 |Paula O'Kelly 7 Domell Rd
534 |Peregrine White 5 Marshview Rd 1
535|Perry Eliopoulos 20 Heard Dr
536|Peter Bartholomew 16 Turkey Shore Rd
537 Peter Bryant 5 Sawyer St
538|Peter Buletza 15 Blaisdell Terrace 1
538|Peter Eliot 273 Argilla Rd
5401 Peter Ginolfi 41 Lakemans Lane
541|Peter Moore 22 Labor in Vain
542 | Peter O'Connor 38 Candlewood Rd s . . 3
543|Peter Ross 1 Blair Dr
544|Peter Senechal 2 Shagbark Woods
545|Phil Goguen 4 Kingfisher Rd
546! Philip Kubn 10 Hodges Way
5471Phifip Ramasci, Jr, 8 Farley Ave
548 Priscilla Brooks 283 Argilla Rd
5491 Priscilia Davis 21 Meadowview Lane 4
550|Rachel DiMartino 27 High St 1
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Beneficiary Group

Name

Address # children in school system
551|Rachel Roesler 20 Spillers Lane 3
552|Ralph Greenberg 23 Howe St
553{Ralph Williams 9 Nags Head Rd
554 Randy Howe 39 Skytop Rd
555:Ray Angelo 5 Colby Rd
556iRebecca babb-brott & Wainwright St 1
557iRebecca Gayton 141 Linebrook Road 2
558|Rebecca McCatty 20 East St
5589|Rebecca Wetter & 1 akemans Lane
560|Reid Swetland 5 Fourth 5t 2
561|Renata Gilmore 126 County Rd B112
562 |Renee Kelly 18 Masconomet Rd
563 |Renee Mossler 16 Mohawk St, Danvers 2
564 |Rhonda Maloney 35 Meadowview Ln 2
565{Richard Corder 110 Town Farm Rd
566|Richard Erickson 218 Argita Rd
567 [Richard Marquis 30 AllenLn B e
568|Richard Rokes 16 Greens Point Rd S
568iRick McMorrow 5 Hearfbreak Rd 3
570{Rita Greenberg 23 Howe St
571|Rob Klapprodt 17 Charlotte Rd 4
572|Rohert Barnes, Jr, 39 Fellows Rd
573 Robert Chandler 14 Pleasant St
574iRobert Craig Dumont, Jr. {3 Harborview Ln
575:Robert Dick 28 Fellows Rd
576iRobert Foote 7 River Ct
577 Robert Greco 42 East 5t 2
578|Robert Hickey 7 First Street -
579iRobert Knauz 157 Topsfield Rd
580iRobert O'Connell 22 Greens Point Rd 3
581iRobert Parro 11 Mile Ln
582iRobert Roesler 20 Spillers Lane
583:Robert Shannon 22 Spring St
584;Robert Warren 6 Abbott Lane
585 Robert Weatherall 33 Labor In Vain Rd 2
586iRobert Weatherall, Sr, 68 Labor in Vain Rd
5871Robert White 91 Pineswamp Rd 3
588|Robert Wyman 16 Oakhurst Ave
589|Roberta Driscoli 18 Plains Rd 2
590|Robin Corder 110 Town Farm Rd 9
591|Roger Flather 2 Herrick Dr 2
582 |Roger Warner 171 Argilla Rd o o
593|Ron Elkin 14 Dartmouth Rd T
594 |Rosemary Gardner 9 Woods Lane
595(Ross York 24 Woods Lane
586{Ruth McCabe-Sherwood 225 Argilla Rd
597 Sally Kuhn 185 Argilia Rd
598|8andra Hamilion 11 Marshview Rd
599|Sandra Weatheral 33 Labor In Vain Rd
600| Sanford Paek 177 Linebrook Rd
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Beneficiary Group

Name Address # children in school system

801|Sara Corcoran 31 High St
602|5arah Player 45 Mile Lane 2
8031Sarka Plihaloua 24 Woods Lane 1
604 iScott Babb 10 Abbott Lane
605]Scolt Bauman 23 Turkey Shore Rd
606 |Scott Hambley 52 Warehouse Lane, Rowley
8071Scott Hanna 3 Poplar St
808|Scott Howe 21 Turkey Shore Rd

~.608{Scolt Russell 16 Bush Hill Rd
8101Sean Dillon 168 Summer St
611|Seana Hickey 7 First Street 1
812 [Seraphima Mcl.ean 31 Woods Lane
6131Seth Ward 8 Longmeadow Dr
614Sharon Barreft 28 County St #3
815i8haron Buleiza 15 Blaisdell Terrace
616|Sharon Josephson 10 Marshview Rd
617 |Shawn Cayer 3CayerWay R
6181S8herry Hurley 13 Town Farm Rd
619[Siobhan Commier 23 Brownville Ave
620 |Sock-Bin Woo 171 Argilla Rd
821|Stacey Bodwell 6 Fille St
622 |Stephanie Patrick 2 Old England Rd
623 |Stephen McCatty 20 East St 2
§24|Stephen Orroth 1] 86 Topsfield Rd
625 Stephen Surpitski 326 Linebrook Rd 2
6268|Stephenie Sprouse 19 Waldingfield Rd
827 |Steve Miles 58 North Main St
6828|Steve Pelictier 11 Warren St
629!Steven Harmon 39 Broadway Ave :
630|8usan Brengle 7 Cogsweli 5t 3
831|Susan Dick 28 Feliows Rd 4
632[8usan Markos 1 island Park Rd 2
633{Susan Trefry 97 Topsfield Rd 2
§34|Suzanne Herron 135 Argilia Rd 2
638|Tad Keach 65 Washington St
£§36|Tama Donovan 52 High Street 2
6371{Tania Lawrence 1 Congress Sirest 2
638 Tanya Smith 39 Charjotte Rd 2
639|Ted Spinale 27 Pleasant St
840) Terri Murphy 15 Meadowview Lane 1
641 Terr Unger 1 Blaisdell Terrace 2
642| Thomas Foole 28 County St #3 e .
843iThomas Glaster 22 Longmeadow Dr
644 Thomas Mayo 180 Argilla Rd
645! Thomas Murphy 33 Hawk Hill Ln
846 Thomas Sofiridy 3 Liberty Street
647 Thomas Woolfolk 94 Town Farm Rd
648(Tim Costikyan 3 Seaview Rd 2
648 Tim Donovan 39 Kimball Ave 2
650 Tim Hannibal 7 Sand Pebble Rd
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Beneficiary Group

Name Address # children In school system
851 Timothy Goodrich 18 County St #5
852 Tom Fyrer 28 Allen Lane
853! Tom Hammond 45 Essex Rd 2
654 Tom Hermron 135 Argitla Rd
655 Tom Lorello 15 Poplar St
656 Tom Reardon 166 Argilla Rd
857 | Tom Woodruff 12 Linden St
658\ Toni Mooradd 106 Central St
659|Tracy Filosa & Sawyer St 3
660 Tracy Maidment 3 Candlewood Rd 1
661 | Trina Schell 29 High Street 2
662 |Vicki Parker 9 Drumlin Rd 2
863 |Victor Fischbach 144 Argilia Rd
664 Vincent Falcione 34 Topsfield Rd 2
665{\Virginia Pepper 4 Rosewood Dr
666 iVirginia Shaughnessy. g2 Old Right Rd
687 Waller Johnson 37 East Street I ) 2
668 Wanda Scott 1 Lestie Rd T2
868{Wayne Castonguay 47 Clark Rd
670:Wendy White 91 Pineswamp Rd
671 Will Maker 13 Arrowhead Trail
672 'Will Shields 1 Old England Rd
673 |William Bernard 86 County Rd
874 |William Bingham 34 Mulholtand Dr 1
G675 {Williarn Harringion 6 Drumlin Rd
676 William Maguire 52 County Street
B77 |William McDavitt 173 Argilla Rd 1
678 |William Skelton 90 County Rd 2
679 |William Spinetti 90 Old Right Rd
680 William Williams 14 Newmarch St 2
881 (Xenia Schneider 14 Mt. Pleasant 5t

Total Schoolchildren Represented

- 507
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RE: Feoffees

Subject: RE: Feoffess

¥From: "Jeffrey B. Loeb™ <JLoeb@richmaylaw.com>
Date; Tue, 15 Nov 2011 13:42:46 -0500

To: "Douglas §. DeAngelis™ <ddean@finishlynx.com>

Dozyg,

Thanks .,

There wont be any settlements that invelve sale in any respect.
Jeff

Jeffrey B. Loeb

Rich May, a Professional Corporation
176 ¥ederal Street

Boston, MA 02110-2223

T - {817} 556-3871

F - {817) 391-5771

email: jloeblrichmaylav.com

website: wuw.richmaylaw.com

This e-mail messages and any attachments are confidential and may be privileged.
recipient, please potify us immediately ~- by replying to this message or by sending an e-mail to
postmasterfrichmaylaw.com —- and deatroy 2ll copies of this message and any attachments.

IRS CIRCOLAR 230 ROTICE

If you zxe not the intended

In compliance with IR§ requirements, we inform you that any U.8. tax advice contained in this communication and any

7 Please consider the environment before printing this e-mail

et ginal Messageew-—-
From: Dovuglas J. Dedngelis Imailto:ddean@finishlyns.com}

Sent: Tuesday, Hovenber 15, 2011 1:41 PM
To: Jeffrey B. Loeb

. Subject: Re: Feoffees

tof2

defif-

After Further discussion, we have decided Lo err on the side of caution

and not do anything that could have any negative impact on the Probate

Court case. In zo deing, we are alse trusting your judgment that there

i8 no settlement agreement that the current makewp vp the school
committee would accept Lf it came in advance of fixing the governance of
the Feoffees. This includes a settlement agreewment which is coincident

with fixing the governance, since such an agreement would not allow any
public discourse on the terms of the settlement agreement,

Thanks for your sfforts.
~goug

Jeffrey B. loeb wroke:
Doug,

. 1L you are going to ask us to vote in citizen queries (which
we genexrally don't do) could you get me the language today s0 I zan run
ir by our atty in advance.

Thanks.
Jeff

Jeffrey B. Loeb
Rich May, a Professional Corporation
176 Federal Street

Boston, MA  02110~2223

po&o- (£37) B3E-3371
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attachments is not intended or written to be used, and cannot be used, for the purpose of aveiding tax penalties or
in comnection with marketing or promotional materials.

12/20/2011 8:40 AM




RE: Feoffees

20f2

F - (617) 381-5771

email: jloeb@richmaylaw.gom <mailt0:jloeb@richmaylawiaom>

website: www.richmaylaw.com <http://www.richmaylaw.com/>

This e-mail messages and any attaChments are confidentidl and may be
privileged. If you are not the intended reciplent, please notity us
immediately —— by replying to this message ox by sending an e-mall to
postmaster@richmaylav.com <mailto:postmaster@richmayiaw,com> -~ and

IRS CIRCULAR 230 NOTICE

materials.

destroy all copies of thig message and any attachments. Thank you.

In compliance with IRS requirements, we inform you that any ©.5. tax
advice contained in this communication and any attachments is not
intended or writtem to be used, and cannot be used, for the purpose of
aveiding tax penalties oz in connection with marketing or promotional

P Please considexr the enviroonment before printing this e-mail

‘Douglas J., DeAngelis

ddeanffinishlynx.com
978 556-9780 978 556-3781 fax
800-589-LYNX

Lynx Svstem Developers, Inc.
172 Waxrd Hill Avenue
Baverhill, MR 01835
http://www. £inishlynx. com
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-COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss Docket No. ESO9E0094QC

)
ALEXANDER B.C. MULHOLLAND, JR., )

PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK )
J.MCNALLY, and INGRID MILES, as they are )
the Feoffees of the Grammar Schoo! in the Town )

of Ipswich,
Plaintiffs,
V.
ATTORNEY GENERAL OF THE

COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Defendants.

L N NS L T S P I A T I

SECOND SUPPLEMENT TO MOTION TO INTERVENE

Applicants for Intervention Douglas I. DeAngelis, Catherine T.J. Howe, Jacqueline
Phypers and Jonathan Phypers, individually and on behalf of their minor children, hereby further
supplement their motion to intervene to include the following, additional applicants, individually
and on behalf of their minor children: Peter Buletza;, Kenneth Swenson; Robert Weatherall, Jr.;
Joanne Delaney; Cara Doran; Andrew and Susan Brengle; Michele and Jason Wertz; Clark
- Ziegler; and Carl Nylen (the “Interveners”).

An Ameﬁded Answer and Counterclaim naming these additional Interveners has been
filed herewith in accordance with Rule 15(a).

Collectively, the Interveners are comprised of ﬁfteen (15) residents or parents with

twenty-two (22) children who attend the Ipswich Public Schools and two (2) children who will
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soon be eligible to attend the Ipswich Public Schools; they reside in Ipswich and Rowley, with
the children of the Rowley residents attending the Ipswich Public Scheols pursnant to the School
Choice program; the Ipswich residents pay taxes in Ipswich; and they have been personally
involved in the following groups, activities and programs associated with the Town of Ipswich
and town governance generally and the Ipswich Public Schools specifically:

. éhair and Member, Ipswich Finance Committee;

s  Senior Member, Ipswich Planming Board;

»  Member, ad hoc committee delegated by the Ipswich School Committee to review
the finances of the Feoffees’ settlement with the tenants;

¢  Member, Demographic Subcommittee of the Ipswich School Committee;
s Member, Subcommitiee on Athletics of the Ipswich School Committee;
¢  Members, “FRIES” (Friends of Ipswich Elementary Schools);
*  Member, FRIES Facilities and Playground Comunittee;
* Co-Chair, Winthrop School Council;
s Coordinator, Winthrop School Destination Imagination (DI) Prqgram;
+ “ICE” (Ipswich Citizens for Educaﬁon); |
s  “ACE” {The American Council on Exercise),
~»  Member, Ipswich Recycling Commitﬁee;
¢ Chair, Ipswich Growth Management Steering Committee;
e Member, Ipswich Community Development Plan Implementation Task Force;
+ Member, Ipswich Open Space Committee; |

¢ Chair and Member, Athietic Fields Study Committee of the Ipswich Board of
Selectmen; p

» Coach, Ipswich High School and Middle School;

¢ Classroom volunteers;

-
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s Treasurer, “Turn the Tide” (Proposition 2% override initiate); and
o Project Coordinator, Proposed Irrigation Well at Mile Lane.

Because of their involvement in the Town of Ipswich and town govemance generally and
the Ipswich Public Schools specifically, inter alia; the interest of the Interveners is separate and
distinct from that of the general public.

As set forth in the motion to intervene da_ted December 20, 2011, the supplement to the
motion to intervene dated December 27, 2011 (attaching and incorporating the amicus brief
dated January 27, 2011, which was also attached and incorporated by the Attorney General into
her opposition to the motion 1o intervene), the Amended Answer and Counterclaim dated
December 30, 2011, and the supporting affidavit of Douglas J. DeAngelis dated December 30,
2011, filed herewith,' the Interveners’ interest in this matter is not adequately represented by the
School Defendants, because:

1. The existing parties have reached a proposed settlement agreement to sell Little
Neck even though the terms of William Payne’s will and the Trust prohibit the sale of Little
Neck. Massachusetts law does not permit the reformation of a will, and the Feoffees have not
proven that reasonable deviation from the terms of the Trust is necessary.

2. Even if the doctrine of reasonable deviation were applicable to the these
circmnstanoeé, which would require a finding that maintaining ownership of Little Neck was
William Payne’s “subordinate” intent, that Little Neck cannot continue to be maintained fo; the
benefit of the Ipswich Public Schools, and that the allegedly failed purpose of the Trust is the

result of something other than the acts or omissions of the Feoffees, the Massachusetts

! The Interveners intend to submit additional affidavits and a supporting memorandum of
law in advance of the hearing scheduled for February 3, 2012.

-3-
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Legislature alone has the av;lthority to alter the terms of the Trust, the administration of which is
governed by statute. |

3. The terms of the proposed sale and the increase in the year-round residences on
Little Neck would actually cost the town more than the income to be generated from the
proposed sale proceeds.

For these reasons and others, the town has consistently voted to fund the litigation
opposing the sale of Little Neck, including as recently as Town Meeting in May 2011, when an
additional $300,000 was allocated to the legal fund. In agreeing to the proposed sale of Little
Neck after two years of litigation, when the case was nearing the finish line, the School
Defendants are not adequately representing the interest of the Interveners, necessitating their
int_ervention by right pursuant to Rule 24(a).

WHEREFORE, for all of the reasons stated in their motion to intervene and its
supporting papers, including thé affidavits and memorandum of law to be filed, the Interveners
respectfully request that this Honorable Court:

A. Grant their motion to intervene pursuant to Rule 24(a) after the scheduled hearing
on February 3, 2012;

B. Suspend the trial to allow the Interveners a réasonabie opportunity as party
defendants to prepare for trial; and

C. Grant such other and further relief as is just and appropriate.
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Respectfully submitted,

DOUGLAS 1. DeANGELIS, CATHERINE
T.J. HOWE, JACQUELINE PHYPERS,
JONATHAN PHYPERS, PETER BULETZA,
KENNETH SWENSON, ROBERT
WEATHERALL, JR., JOANNE DELANEY,
CARA DORAN, ANDREW BRENGLE,
SUSAN BRENGLE, MICHELE WERTZ,
JASON WERTZ, CLARK ZIEGLER, and
CARL NYLEN; individually and on behalf of
their minor children,

By their atforneys,

(P be A

Mark E. Swirbalus, BBO #531650
DAY PITNEY LLP
One International Place
Boston, MA (2110
Tel: (617) 345-4600
- Fax: (617) 345-4745
Dated: December 30, 2011 ' meswirbalus@daypitney.com

CERTIFICATE OF SERVICE

I, Mark E. Swirbalus, hereby certify that on this 30th day of December, 2011, I served a
copy of the foregoing by electronic and first-class mail upon counsel of record.

kst Lod

Mark E. Swirbifus

NOTICE OF HEARING

As previously noticed, a hearing on the motion to intervene is scheduled for 9:00 a.m. on

Friday, February.3, 2012,
‘ %ﬂ" /'LéD ,,ﬁ,, aéf(‘J =

Mark E. Swirbatlis

5.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss Docket No. ES09E009%4QC

)
ALEXANDER B.C. MULHOLLAND, JR., )

PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK. )
J. MCNALLY, and INGRID MILES, as they are )
the Feoffees of the Grammar School in the Town )
of Ipswich, ‘

Plaintiffs,
V.

ATTORNEY GENERAL OF THE _
COMMONWEALTH OF MASSACHUSETTS,
{PSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

R T i T T e WO N

Defendants.

L

MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE

Applicants for Intervention Douglas J. DeAngelis, Catherine T.J. Howe, Jacqueline
Phypers and Jonathan Phypers, Peter Buletza, Kenneth Swenson, Robert Weatherall, Jr,, Joanne
Delaney, Cara Doran, Andrew and Susan Brengle, Michele and Jason Wertz, Clark Zie_gler, and
Carl Nylen, individually and on behalf of their minor children (the “Interveners”), respectfully
submit this memorandum in support of their motion to intervene.

Since filing the motion to intervene on December 20, 2011, the Interveners have made a

number of supplemental filings supporting their motion.! Each of these supplemental filings and

! The prior supplemental filings are as follows: Supplement to Motion to Intervene;
Answer and Counterclaim of the Applicants for Intervention; Second Supplement to Motion to
Intervene; First Amended Answer and Counterclaim of the Applicants for Intervention
{(*Countercl.”); Affidavit of Douglas J. DeAngelis in Support of Motion to Intervene (“Aff.

0154



their attachments are incorporated into this memorandum, the purpose of which is to synthesize
and summarize the grounds upon which the Interveners have moved to intervene as a matter of
right pursuant to Rule 24(a} of the Massachusetts Rules of Civil Procedure.

INTRODUCTION

The Interveners are comprised of a representative group of parents of schoolchildren in
the Ipswich Public Schools, together with the schoolchildren themselves, who are the true
beneficiaries of what is alternatively called the Grammar School Trust, the William Payne Trust,
or the Feoffee Trust (the “Trust™). Before addressing why intervention is appropriate, the
Interveners first address why they are seeking to intervene.

Despite efforts to brand the Interveners as a band of zealots, they are not. They represent
the majority view in the Town of Ipswich in opposition to the proposed sale of Little Neck;
Their position is the same as that held by the School Committee — at least until very recently.
Their position is also the same as that of the Selectmen Feoffees, who constitute a majority-vote

“within the Ipswich Board of Selectmen, in their independent opposition to the sale of Little Neck
on summary judgment. (See McNally, Morley, and Surpitski’s Opposition to Plaintiffs’ Motion
for Partial Summary Judgment, at 5 (“Based on information that is currently ava.il#ble to the
Selectmen Feoffees, they have serious doubts as to whether the sale of the Trust asset s, in fact,

the best way to provide a perpetual benefit to the Ipswich Public Schools.”); id. at 8 (“The

DeAngelis™); Affidavit of Clark Ziegler in Support of Motion to Intervene (Aff, Ziegler™);
Affidavit of Robert Weatherall, Jr. in Support of Motion to Intervene (“Aff. Weatherall™);
Affidavit of Catherine T.J. Howe in Support of Motion to Intervene (“Aff. Howe™); Affidavit of
Michele Wertz in Support of Motion to Intervene (“Aff. Wertz”); and Affidavit of Susan Brengle
(“Aff. Brengle™).

Two additional documents have been filed simultanecusly with this memorandum:;
Supplemental Affidavit of Clark Ziegler (“Supp. Aff. Ziegler™); and Affidavit of Webster A. -
Collins, attaching the Real Estate Consulting Report of CB Richard Ellis/New England Partners
(“CBRE Report™).

-
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Plaintiffs [Lifetime Feoffeés} make a variety of arguments in support of their claim that the Trust
asset is‘wasting, iﬁcluding pointing to legal fees and interest payments that have been incurred by
the Feoffees and that have co-opted the payments to the School Departiment in recent years.
These short-term problems in the generation of income from the Trust asset are minor when
viewed in the context of the 350-year history of the Trust. . .. Viewed in this context, the
Plaintiffs have not proven fhat the sale of Little Neck is necessary, or even preferable, to the
continued rental of Little Neck for the purposes of providing a perpetual benefit to the Ipswich
School Department.”).)

As the Selectinen Feoffees rightly suggested, the relevant question under prudent
investment standards is whether the settlement and sale of Little Neck would provide a greater
benefit to the schools in the short term and the long term. Setting aside the issue of whether the
doctrine of reasonable deviation allows a trust to be reformed merely because a purportedly
“better” or “more convenient” form of trust has been proposed (it does not), and setting aside the
additional issue of whether the Court has authority to order deviation from the terms of this
statutorily-governed trust (it does not), basic math dictates that the settlement and sale of Little
Neck would not provide a greater benefit to the schools in the short term and the long term. In -
fact, the opposite is true.

For example, the four appraisals submitted by the Feoffees, the Tenants, the School
Comumittee, and the Finance Committee offer widely divergent views on the “fair market value”
of Little Neck if it were sold. They are remarkably consistent, however, on the value of the land
if it were not sold, i.e., the value on which rental rates could fairly be calculated. The aggregate
value of the lots from each of the four appraisals are all within 7% of the average, which is

$40,516,250. (See Summary Judgment Record Appendix, Ex. 54 at 59; Ex. 73 at 106, 110; Ex,
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74 at 92; Ex. 75 at 23, 42.) This $40,516,250 represents the value of the corpus of the Trust
under a no-sale scenario. Because future income under either scenario (sale v. no-sale)isa
function of the value of the corpus, and because the sale scenario is projected to establish an
investment-fund corpus with a value of approximately $22,000,000, the settlement and sale of
Little Neck would effectively guarantee that the corpus of the Trust be diminished by more than
$18,000,000 from the $40,516,250 average aggregate value of the lots. In other words, the
settlement and sale would result in an instantaneous wasting of more than $18,000,000.>
These four appraisals further indicate that the average implied gross retumn if Little Neck

were leased would be 4.62%. (See Summary Judgment Record Appendix, Ex. 54 at 59; Ex. 73
at 106, 110; Ex. 74 at 92; Ex. 75 at 23, 42.) This gross return of 4.62% 1s significantly higher
than if an investment fund were to yield a return of even 5%, which is itself optimistically
unrealistic, because more than half of this return would have to re-invested in the Trust to keep
pace with inflation, whereas long-term leases could and would have an adjustment built in for
inflation. The School Committee expanded on this point in its summary judgment brief:

If one assumes a total return at this time of 3.5%, based on the rates of

return for cash and notes assumed by Clasby, and if one assumes inflation

of 3 percent per year, the distribution that could possibly be made to the

School Committee if the fund is to be perpetual would be approximately

0.5 percent or around $110,000 per year, less expenses. This analysis is

consistent with what is happening in the bond markets, United States

Treasury Inflation Protected Securities (TTPS) provide for a fixed rate of

retumn, with principal increased at the end of the bond period based on

changes in the Consumer Price Index. At present, the yield on five-year

TIPS is only 0.2 percent. The yield on 30 year TIPS is in the range of

2.0%. (Foster Aff. § 32.) Assuming a conservative investment
philosophy, it is not realistic to expect rates of return, after inflation, of 3.5

2 This wasting of more than $18,000,000 far exceeds the $800,000 that would be infused
into the school system as a result of the settlement and sale. On this point it is worth noting that
although the $800,000 would surely be a welsome addition to the school budget, the Ipswich
Public Schools cannot be characterized as any worse off financially than the school systems in
other towns in Massachusetts. (See, generally Supp. Aff. Ziegler.)

e
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percent, let alone the 5 or 6 percent that the Feoffees conjure up in their
memorandum. School Committee Ex. 77 demonstrates that in just the five
years covered by Clasby’s pro formas, the Trust fund would lose over 10
percent of its value due to inflation if the Feoffees” approach of
distributing all Trust income, without adding funds back to the corpus,
were followed.

(Defendants’ Opposition to Plaintiffs’ Motion for Partial Sumnmary Judgment, § 42.)

Moreover, a seitlement and sale of Little Neck would result in the conversion of 143
seasonal cottages to year-round residences and an increased burden on the town (e.g., increased
infrastructure costs, increased student population). (See Aff. Weatherall, Ex. A.) This increased
- burden, together with the decrease in tax revenue from Little Neck as a result of the conversion,
could actually ham the town. (Id. at § 5; Aff. Ziegler, 1§ 12~i4.) Inexplicably, this cause-and-
effect has never been fully analyzed, despite the concerns expressed by the Planning Board. (See
Aff. Weatherall, § 6 & Ex. A.)

The fact that the settlement and sale of Little Neck would have a comparatively negative
impact of the school system is confirmed by the CBRE Report, authored by Webster A. Collins,
who recommends that Little Neck confinue to be held in the Trust under a 60-year ground lease
structure, With.a CPI adjustment to the rent every five years (not to éxceed 3% per year), and
with management responsibilities delegated to a professional property manager. (See, generally
CBRE Report.) Significantly, the CBRE Report notes that a similar structure has proven to be
successful in similar circumstances, with similar land, including the trust that continues to hold
and maintain Naushon Island (located between Buzzards Bay and Vineyard Sound). (Id. at 5-6.)
In other words, the continued maintenance and rental of Little Neck would be neither difficult
nor revolutionary.

For these reasons and others, the residents of Ipswich voted at Town Meeting to fund the

School Committee’s opposition to the proposed sale of Little Neck. (See Aff. DeAngelis, § 16.)

5.
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While this Court is certainly not bound by the votes of the majority of Ipswich residents, the
logic behind these votes and the objective mathematical analyses should not be ignored.

SUMMARY OF ARGUMENT

Under Rule 24(a), “[u]pon timely application anyone shall be permitted to intervene in an
action . . . when the applicant claims an interest relating to the property or fransaction which is
the subject of the action and he is so situated that the disposition of the action may as a practical
matter impair or impede his ability to protect that interest, unless the applicant's interest is
adequately represented by existing parties.” Mass. R. Civ. P. 24(a) (emphasis added).

The motion to intervene meets these criteria — timeliness, interest, inadequacy of
representation, and impairment:

s First, there can be no serious dispute as to the timeliness of the Interveners’
application. They moved to intervene immediately upon the School Committee’s
abandonment of its opposition to the sale of Little Neck.

e Second, as actnal beneficiaries and the parents of actual beneficiaries of the Trust, the
Interveners have an interest in enforcing the express terms of the Trust that is
different in both kind and degree from the interests of the named parties. The
Interveners’ interest is in maximizing the short-term and long-term benefit intended

for the Ipswich schoolchildren under the Trust, and they are willing to fight for if.

o Third, the Interveners’ interest is not being adequately represented, as evidenced by
the proposed settlement itself.

s Fourth, the Interveners’ ability to protect their interest would be impaired if
intervention were denied, because there would be no party to advocate their position.

Moreover, if intervention were denied, the Court would not be able to fulfill its duty of
ensuring the proper administration of the Trust, regardless of whatever the named pau_'ties' might
have agreed to as a matter of expedience. This Court has an independent obligation of review
which it cannot meet without a full evidentiary hearing and comprehensive findings of fact, and
it cannot conduct an evidentiary hearing or make findings of facts without the pa.fticipation ofa

party to advocate that reasonable deviation from the terms of the Trust is the wrong outcome.
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ARGUMENT
Contrary to the Attorney General’s argument that the Interveners have no standing to
intervene, there is no separate test for standing that the Interveners must meet. Tellingly, none of
the cases cited by the Attorney General for her exclusive-standing argument involved an
application for intervention.® This is because the test for standing is subsumed within the test for
intervention. It would be wholly contradictory for a court to find (2) that an applicant possesses

an interest that legally entitles him to intervene in an action to protect that interest, and also '

(b) that the applicant has no standing to protect that interest. Cf. Commonwealth v. One

Hundred Twenty-Five Thousand One Hundred Ninety-One Dollars, 76 Mass. App. Ct. 279, 281

(2010) (standing and intervention requirements analogous). It follows, therefore, that if the
Interveners satisfy the elements of Rule 24(a), then they “shall” be permitted to intervene as a
matter of right.

L THE INFTERVENERS SATISFY FACH ELEMENT OF RULE 24(a)

A First Element: The Motion to Intervene Is Timely

The motion to intervene was filed on December 20, 2011, the same day that the
settlement agreement to sell Little Neck was announced and just three days fdllowing the School
Comumittee’s executive session vote to accept the settlement on December 17, 2011. (Aff.
DeAngelis, 49 24-26; Aff. Ziegler, 1 4; @_‘Supp. Aff. Ziegler, Ex. A (executive session meeting

minutes).) Although an Agreement for Judgment was subsequently approved by the Court on

> The Attorney General should not be heard to argue that her exclusive standing should
be enforced where she herself has allowed the School Committee to take the lead in representing
the beneficiaries of the Trust. As illustrated by the Agreement for Judgment, on which the
Attorney General is not a signatory, her role in this action has been limited. Accordingly, any
exclusive standing held by the Attorney Gerderal has already been waived.

-
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December 23, 2011, without notice to the Interveners, the Agreement for Judgment was not
entered on the docket until January 12, 2012,

The School Committee’s agreement to the sale of Little Neck is directly at odds with the
School Committee’s public position taken in open session meetings, at Town Meetings, and in
the press. (Aff. Brengle, 1 9-10 & Exs. A, B.) Iﬁdeed, at the réquest of the School Comunittee,
the Town of Ipswich spent hundreds of thousands of dollars in legél fees fighting a sale of Little
Neck. (See Aff. DeAngelis, § 16.) As recently as November 15, 2011, the Chairman of the
School Committee reiterated its position: “There wont [sic] be any settlements that involve sale
in any respect.”” (1d. at §22 & Ex. F.) |

The motion to intervene was filed immediately — literally within minutes — after the
School Committee gave the first public notice of its abandonment of this position. (Seeid. at§
26.) The Interveners could not have moved to intervene any sooner. Up until it abandoned this
position, the School Committee was adequately representing the interest of the Interveners, or so
the Interveners reasonably believed in reliance upon the School Committee’s public affirmations
to that effect (See Aff. Howe,  8; Aff. Brengle, 7Y 6-7; Aff. DeAngelis, 19 4, 26).‘i

B. Second Element: The Interveners Have a Clear Interest In this Action

The Interveners have a clear interest in this action as the actual bcneﬁqiaries of the Trust.
They include representative parents of schoolchildren who attend; are eligible to attend, or will

be eligible to attend the Ipswich Public Schools, as well as the schoolchildren themselves. (See

% The filing of the motion to intervene should not have surprised the named parties. On
page 19 of the Amicus Brief in Opposition to Plaintiffs’ Motion for Partial Summary Judgment
(“Amicus Brief™), incorporated herein, the Beneficiary Group previewed that intervention would
be sought, and expressly reserved the right to intervene, “if the School Defendants were to
succumb to the Feoffees’ pressure to sell Little Neck, because the School Defendants would no
longer be adequately representing the beneficiaries’ interests.”

-8-
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Counterclaim, § 1-12; Aff. Ziegler, § 2; Aff. Weatherall, ¥ 2; Aff. Wertz, §2; Aff. Howe, § 2;
Aff. Brengle, § 3; Aff. DeAngelis, §4.) As such, any decision regarding Little Neck directly
affects the Interveners.

Their interest, consonant with the express language of William Payne’s will and the
Trust, is in opposing the proposed sale of Little Neck so that it can be maintained “forever” for
the benefit of the schoolchildren of Ipswich. This interest in the continued maintenance of Little
Neck in the Trust (but not by the current Feoffees) is based on the Interveners’ belief, as current
and former members of various town govemmcr_ital bodies and school committees and
organizations, that a sale of Little Neck would not benefit the schoolchildren of Ipswich in the
short term or the long term. (See Aff. Ziegler, 1§ 12-17; Aff. Weatherall, 1] 5-6 & Ex. A; Aff.

Wertz, 1 4; Aff. DeAngelis, § 7 & Ex. B; see also, generally CBRE Report.)

. Third Element: The Interveners’ Interest Is Not Adequately Represented by
the Named Parties '

The Interveners’ burden of showing inadequate representation of their interest is

“minimal.” See Frosirar Corp. v. Malloy, 77 Mass. App. Ct. 705, 712 (2010); B, Fernandez &

Hnos., Inc. v. Kellogg USA, Inc., 440 F.3d 541, 546 (1st Cir. 2006).> Whether this minimal

showing has been made is case-specific, see Maine v. United States Fish & Wildlife Serv,, 262

F.3d 13, 19 (1st Cir. 2001) (“Maine™), but the Interveners need only offer "an adequate
explanation as to why" their interest is not sufficiently represented by the named parties, and one

way for the Interveners to show inadequate representation is to demonstrate that their interest is

* The language of Federal Rule 24(a) is identical to Massachusetts Rule 24(a), and so
judicial construction of the Federal rule applies to the Massachusetts rule. Bolden v. O’Connor
Café of Worcester, Inc., 50 Mass. App. Ct. 56, 62 n.11 (2000); Attorney General v, Brockton
Agricuitural Society, 390 Mass. 431, 434 n.3 (1983).

-9.
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sufficiently different in kind or degree (i.e., infensity) from that of the named parties. See
Kelloge USA, 440 F.3d at 546.

As explained below, the Interveners’ interest is different in both kind and degree from
that of the School Comimitiee and the Attorney General.

1. Ipswich residents with school-aged children are a distinct minority
whose interest differs from that of the School Committee

The parent Interveners who reside in Ipswich are a minority within the voting-age
population of Ipswich. (See Aff. Biengle, 9 12 (census data indicates that only 17% of the
voting-age population in Ipswich are parents or guardians of school-age children).) These
parents, who do not have the majority-vote needed to elect members of the School Committee,
are distinctly positioned and committed as the guardians of their children to enforcing the
mandate of the Trust - that Little Neck never be sold — for the benefit of their children.

2. The interest of Rowley parents with Ipswich schoolchildren is not
represented by the School Committee

Two of the Interveners, Jacqueline and Jason Phypers, are representative of non-Ipswich
residents whose children attend the Ipswich Public Schools through the School Choice program.
{Counterclaim, § 3.) Not being residents of Ipswich, they have no voting rights in Ipswich, and

‘thus they did not elect the School Committee and are not represented by it.

3. The recent actions by the Defendants demonstrate the divergent
interests of the Interveners and the named parties

Even if the School Committee were able to represent the interest of the Interveners,
despite the fact that the parent Interveners — as a voting minority in Ipswich or as non-Ipswich
residents — did not elect the School Committee, the named parties’ agreement to the settlement

and sale of Little Neck proves a divergence of inferests.

-10-
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First, the Interveners are entitled to intervene because the Defendants have failed to

represent the Interveners’ interest vigorously. See Massachusetts Federation of Teachers v.

School Comumittee of Chelsea, 409 Mass, 203, 207 (1991) (“Chelsea™). In Chelsea, the Court

found that “[t}he record reflects that the defendants have beth the incentive and the intent to
litigate this matter fully.” Id. at 209. In that case, the would-be parent interveners “‘presented no
actual disagreement with either the goals or the actions of the school committee.” Id. at 207.
The facts in this case, as discussed above and in the Interveners’ related filings, could not be

further from those in Chelsea. Here an actual disagreement exists between the beneficiaries and

the Defendants, who have abandoned their resolve to litigate this dispute and their loyalty to the
terms of the 350-year old Trust, while the beneficiaries remain steadfastly true to the Trust’s
language and intent.

The School Comumittee’s willingness to drop its opposition to the sale of Little Neck is
itself evidence that the Interveners’ inferest is sufﬁciently. different in “degree” from that of the

named parties. See Kellogg USA, Inc., 440 F.3d at 546 (citing United Nuclear Corp. v. Cannon,

696 F.2d 141, 144 (1st Cir. 2004); Glancy v. Tanbman Ctrs., Inc,, 373 F.3d 656, 675 (6th Cir.

2004 ("Asymmetry in the intensity . . . of interest can prevent a named party from representing
the interests of the absentee.")). Unlike the Defendants, the Interveners are committed in their
opposition to the sale of Little Neck, as this motion to intervene shows.

Second, the Defendants’ agreement to the settlement and sale of Little Neck is evidence
of “collusion,” which is one of the factors that may be considered in the inadequacy-of-
'representation analysis. Chelsea, 409 Mass. at 207 (applicant for intervention demonstrates
inadequate representation where school board haé colluded with the opposing party or has failed

to fulfill its duty of representation); Kellogg USA, 440 F.3d at 546 (collusion cited as illustrative

-11-
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of inadequate representation). Through the settlement, the Defendants have effectively colluded
with the Feoffees and the Tenants to sell Little Neck and thus deprive the Interveners of the full
and intended benefit of the Trust, In particular, the School Committee’s agreement to the
settlement and sale in executive session, behind closed doors, despite its requested receipt of
hundreds of thousands of dollars in funding for the specific purpose of opposing the proposed
sale, despite its public position for years in opposition to the proposed sale, and despite its
chairman’s written affirmation of this position as recently as November 2011, smacks of
collusion.

4. The governmental entities do not adequately represent the
Interveners’ interest

While it is true that the Inferveners must make & somewhat greater showing of
inadequacy of representation because governmental enfities are involved, this presumption is
easily rebutted where the Interveners’ interest diverges from that of the School Committee and
Attorney General. See Maine, 262 F.3d at 17-21 (all that is required to rebut presumption that
governmental entity’s representation is adequate is an explanation as to why it is not), In some
situations, the government’s representation of the general pu_blic interest puts the government in
sufficiently sharp conflict with private interests such that those private interests may intervene
because, in fact, they are not adequately represented by the government. Moore’s Federal
Practice, par. 24.03[4][a] (3rd ed. 2011). Here, the interest of the beneﬁc;iaries in enforcing the
Trust on the one hand, and the interest of the School Committee and Attorney General in

resolving this case by allowing for the sale of Little Neck on the other hand, are in direct conflict.
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D. Fourth Element: The Interveners’ Ability to Protect Their Interest Will Be
Impaired if They Are Not Permitted to Intervene

The impairment of the Interveners’ ability to protect their interest is obvious, because
there would be no party to advocate for that interest.

For example, there would be no party to advocate that reasonable deviation from the
terms of the Trust is not permissible under the circumstances, because the Feoffees have failed to
offer evidence of their reasonable efforts to find a way to maintain Little Neck for the benefit of
the Ipswich Public Schools. See Museum of Fine Arts v, Beland, 432 Mass. 540, 544-45 (2000)
(reasonable deviation denied where the record showed that the trustees had not made reasonable
efforts to explore locations for exhibiting rather than selling the paintings at issue). Indeed, a
sale of Little Neck seems wholly unnecessary, and the negotiation of long-term leases on Little
Neck seems easily attainable, in light of the Tenants® judicial admissions in their Superior Court
Complaint (paragraphs 56-57) that they are amenable to long-term, market-rate leases and are
willing to pay their fair share of the wastewater system costs:

56.  Plaintiffs have always been and remain willing to pay a fair rent
for their use and occupancy of the lots on Little Neck, upon which their homes
have been built.

57.  Plaintiffs have also been and remain willing to pay a fair and
equitable share of the reasonable and legitimate costs of the wastewater system,
However, upon information and belief, the wastewater system project has
been seriously mismanaged by Defendants Foley, Foote, Mulholland and Whiston
and, as delivered, is plagued by deficiencies.

(Class Action Complaint and Jury Demand, Lonergan v, Foley, Essex Superior Court, Docket
No. ESCV2006-02328, 1Y 56 & 57.)
The CBRE Report recommends how the ground leases on Little Neck could and should

be structured, consistent with similar land similarly held in trust. (See, generally CBRE Report.)

As Mr. Collins suggests in the CBRE Report, no tenant would have signed the kind of lease that

13-
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had been tendered by the Feoffees to the Little Neck Tenants, which unreasonably allowed for
the Feoffees to determine the annual rent in their sole discretion. (Id. at 3.) The Feoffees
effectively forced the Tenants to file suit. By contrast, the ground lease structure proposed in the
CBRE Report places a CPI cap on rent increases not to exceed 3% per year, with the adjustment
to be made every five years. (Id. at 3, 8.)

Moreover, there would be no party to advocate the Intervener’s position that legislative
action is required to change the terms of the Trust, beqause the administration of the Trust and
the Feoffees’ authority under the Trust are entirely governed by statute. (See Amicus Brief, pp.
6-9.) Short of a finding of unconstitutionality, this Court lacks subject matter jurisdiction to alter
the statute governing the Trust.’ (Id)

The notion that the Massachusetts Legislature is no longer “in the business” of enacting
Special Acts regarding the administration of ancient trusts is simply not true. For example, with
Chapter 129 of the Acts of 2010, entitled “An Act Relative to the Punchard Free School in the
Town of Andover,” as approved on June 28, 2010, the Legislature amended Chapter 7 of the
Acts of 1851 and Chapter 47 of the Acts of 1877 by codifying the requirements and terms of the

trustees of the trust for the benefit of the Punchard School. A copy of this Act is attached hereto

as Exhibit A. See also Chapter 221, Acts of 2007 (amending Chapter 254 of the Acts of 1908 to
codify who can vote for and serve as trustees of a trust for the benefit of the Jacob Sears

Memorial Library in East Dennis, Massachusetts); Chapter 107, Acts of 1999 (amending Chapter

6 As the CBRE Report notes, this Court could have a role in setting the market rent for
the ground leases (see CBRE Report at 7-8), which could be done on a complaint for instructions
or declaratory judgment filed by the Feoffees. Entering an order of instructions or declaratory
judgment as to the market rent would be within this Court’s subject matter jurisdiction under
G.L. ¢, 215, § 6, because it would be equitable relief regarding the administration of the Trust
pursuant to the statute, rather than an amendment to the statate itself.
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15 of the Acts of 1793, as amended by Chapter 107 of the Acts of 1977, to codify the procedure
for removing a trustee of a trust for the benefit of Williams College).
Further bolstering this point, the District Attorney for the Essex District concluded as
follows on December 11, 2006:
.. . the General Court acted on at least three later occasions (1835, 1892,
and 1906) regarding the Feoffees, presumably at the entity’s request,
granting authority to do things beyond the powers listed in the 1765 Act.
These legislative actions demonstrate that both the Feoffees and the
General Court viewed the Feoffees as an entity with limited powers, which
the Legislature conld expand.
(Opinion of District Attorney, Essex District, December 11, 2006, at 11) (emphasis added)
(attached hereto at Exhibit B).
In short, if the motion to intervene is dented, then Little Neck will be sold for
condominiums in direct violation of the terms of William Payne’s will and the Trust. The

impairment of the Interveners’ ability to protect their interest is not speculative - it is occurring.

IL. DENIAL OF INTERVENTION WOULD UNDERMINE THE COURT’S DUTY
TO ENSURE PROPER ADMINISTRATION OF THE 'I_'RUST :

Despite this Court’s apparent lack of authority to amend the legislation governing the
Trust, this Court does have authority, and a duty, to ensure the proper administration of the Trust
according to the statute. Specifically, this Court has a duty separate and apart from the Attorney

General in ensuring the proper administration of public trusts. See Matter of the Trust Under the

Will of Crabtree, 440 Mass, 177, 192-93 (2003); Matter of the Trust Under the Will of Fuller,
418 Mass. 466, 483-84 (1994) (“Fuller”) (judge not bound by settlement between acting trustees

and Attorney General); In re Wilson, 372 Mass. 325, 330 (1977) (Attorney General’s role in

connection with public trusts does not “provide[] a basis for displacing the court’s traditional

discretion” with respect to public trusts).
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The terms of the Trust do not permit the sale of the land. That the Attorney General and
School Committee have agreed to such a sale does not relieve this Court of its duty to enforce the
Trust. This Court has an “independent obligation” of review, see Fuller, 418 Mass. at 472,
which would not be served by accepting a deal — without the benefit of hearing all of the
evidence and the chance to make comprehensive findings of fact — struck by parties who would
disregard the cieér language of the Trust and William Payne’s explicit infent. It is difficalt to
imagine how this Court could fulfill its independent obligation of review and reach a fully-
informed decision without a completed trial and the participation of a party who is actually
advocating for adherence to the Trust’s terms. On this additional basis, intervention is warranted
and necessary.

CONCLUSION

For the above reasons and for all of the reasons stated in the motion to intervene, and the
supplements thereto, and the affidavits filed in support of the motion, the Interveners respectfully
request that this Honorable Court grant the motion to intervene pursuant to Rule 24(a), and grant

such other and further relief as is just and appropriate.
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Respectfully submitted,

DOUGLAS J. DeANGELIS, CATHERINE
T.J. HOWE, JACQUELINE PHYPERS,
JONATHAN PHYPERS, PETER BULETZA,
KENNETH SWENSON, ROBERT
WEATHERALL, JR., JOANNE DELANEY,
CARA DORAN, ANDREW BRENGLE,
SUSAN BRENGLE, MICHELE WERTZ,
JASON WERTZ, CLARK ZIEGLER, and
CARL NYLEN; individually and on behalf of
their minor children,

By their attorneys,

W/f?/ £ th é’—L

“Mark E. Swirbalis, BBO #631650
DAY PITNEY LLP
One International Place
Boston, MA 02110
‘Tel: (617) 345-4600
Fax: (617) 345-4745
Dated: January 26, 2012 meswirbalus@daypitney.com

CERTIFICATE OF SERVICE

1, Mark E. Swirbalus, hereby certify that { served a copy of the foregoing upon counsel of
record by electronic on January 26, 2012, and by first-class mail on January 27, 2012,

W/ Yy / }%A/‘k&

Mark E. Swirbat

NOTICE OF HEARING

A hearing on this motion is scheduled for 8:30 a.m. on Friday, January 30, 2012.

077/// 7 % %’WM/@L

Mark E. Swirbalus’
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Session Laws: CHAPTER 129 of the Acts of 2010 Page 1 of 1

‘ . M:Pr'mt
¢ Acts ’
. 2010

. CHAPTER 129.AN ACT RELATIVE TO THE PUNCHARD FREE SCHOOL IN THE TOWN OF ANDOVER.

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the autharity of the same as
foliows:

SEGTION 1. Chapter 7 of the acts of 1851 is hereby amended by striking out section 3, as amended by section 1 of chapter
47 of the acts of 1877, and inserling in piace thereof the following section:-

Section 3. The board of trustees of the Punchard Free School shall consist of 5 trustees, who shall be residents of the town
of Andover elected by the registered voters of the town for a term of 3 years, At each annual town election, the voters shall
elect a trustee o take the place of a triustee whose term is about to expire.

SECTION 2. Notwithstanding chapter 7 of the acts of 1851, the trustees who are In office on the effective date of this act
shall serve untit the expiration of their terms. At the first election of the successors to the trustees who are in office on the
effective date of this act, the town shalf elect 5 trusiees, 2 of whom shalt serve for terms of 3 years, 2 of whom shall serve for
terms of 2 years and 1 of whom shall serve for a term of 1 year.

SECTION 3. This act shall take effect upon the approval by the Essex division of the probate and family court department of
the trial court of changes to the will of the late Benjamin Hanover Punchard that are consistent with the provisions of this act.

Approved, June 28, 2010.
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SENATE, NO. 2321

[Senate, March 11, 2010 - New draft of Senate, No. 2152 reported from the committee on Education, ]

Whe Conmordvealth of Magsachusgetts

IN THE YEAR OF TWO THOUSAND AND TEN

AN ACT RELATIVE TO THE PUNCHARD FREE SCHOOL IN THE TOWN OF
ANDOVER.

Be it enacted by the Senate and House of Representatives in General Court assembled,

And by the authority of the same, as follows:

SECTION 1. Chapter 7 of the acts of 1851 is hereby amended by striking out section 3,
as amended by section ! of chapter 47 of the acts of 1877, and inserting in place thereof the
following section:-

Section 3. The board of trustees of the Punchard Free School shall consist of 5 trustees,
who shall be residents of the town of Andover elected by the registered voters of the town for a
term of 3 years. At each annual town election, the voters shall elect a trustee to take the place of

4 trustee whose term is about to expire.
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SECTION 2. Notwithstanding chapter 7 of the acts of 1851, the trustees who are in
office on the effective date of this act shall serve until the expiration of their terms. At the first
election of the successors to the trustees who are in office on the effective date of this act, the
town shall elect 5 trustees, 2 of whom shall serve for terms of 3 vears, 2 of whom shall serve for
terms of 2 years and | of whom shall serve for a term of 1 year.

SECTION 3. This act shall take effect upon the approval by the Essex division of the
probate and family court department of the trial court of changes to the will of the late Benjamin

Hanover Punchard that are consistent with the provisions of this act.
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THE COMMONWEALTH OF MASSAGHUSETTS

CFFICE OF THE
_ DIS’{’RICT ATTORNEY FOR THE ESSEX ISTRICT
SALEM, NEWBURYPORT LAWRENGCE
mgwnw. " Ten Fadaral S!reet
4 Dm ME#;C;?GEW ;" Szlem, Massachusgelts 01970

Decexiiber 11, 2006

{(Under the policy of flie District Attgmey Giffice; the names of persons seeking opinions on
Open Meeting Law maltets i not released. Acoordmgly the interior address mformation hag
been redacted from: this opinion letser )y

Re: The Feofiees o‘f the Grazmar Schioo] in the Town of Ipswich
Dear (See Above the);

You have asked for an advisory opinion regardmg; the status, relative to the Open
Mesting Law, of the Feoffees of the Grasmmar School in the Town of Ipswich, We have
received 4o inquiry from anether source as well, We are advised that the status of this entity,
whosg origin was in the colonial-era; bas becoins an acuts concern because, among other issues,
members of the Boaid of Selectmen are contemplating participating in the mestings of the
Feoffées. . .

' %1 Adthough' phrasad dlfferenﬂy, the inquiries raise twus basic questions: 1) When the three
Selectmen Feoffees’ tricet with the fout Lifetime Feoffees, must the Open Mesting Law be
followed? and'2) Are ngtes.and votesof past meetings of the Feoffens subject to public
disclosure?

In issuing this opinfon, we are doing two things, both of which have significant
limitations. Fist, we ate mdumﬂy stating the bases on which we would either undertake or
forego an eénforceinent activn under G.L. ¢. 39, §23B. Second, we are stating our belief as to
how a court would detide these issues. As to the first, a lawsuit by this Office is not the only
way that an Open Meeting Law matter can be brought to court, Three citizens also can initiate
suit. Further, the Aftornoy General hias enforcement authority, aithiough will generally defer to
the Distiict Attorney’s Judgment regarding a local maiter. Second, although this Office often
issues opinichs like this one, the authoritative interpretation of a statute would, of course, come

- from a court, Inan area such ss the ‘Open Mesting Law where the case law is sparse, each
newly-dedided case has the potential © change that interpretation. With those imutatwna in
miid, we Issue this opinion. -

Your request raises a wmphcated set of legal issues. ‘With regard to the Feoffees, the '
msponse turns on whether that group is a goverpmental body. In addition to the peed to

L as mq:lainad in thc drsmxsﬁmn‘ of Province Law 1755-56 at pg, 5, 9-12; wé view the current body a3 composed of
twWo gtmxpss referred 1o in ﬁns opimion a6 “ifotime Feoffees” and “Selectmen Feoffess.”
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determine the natiie 6f the Feoffees, & separate Open Meeting Law igsue arises with raggs
three Selectmen sitiing as part of the Peoffess, In essence, the issue is whether in dolg
Selecmien Feoffess aré conducting “any poblic business or public policy matter over wizlinly P
{Bozrd-of Selectmen) has mpermsion, control, jurisdiction or advisory power ... TS GE.g o T
39, §23A.

A full explanation of the reasoning that has lead to our opmicm follows. In summary,
though, i Office has mncludad

1. the Faofees of the Gratnmmar School is-a governmental body, and therefore subject to
the Open Meeting LW, As with sny povermmental body, e mittes of meetmgs of the

. Feoffees niust bekept and made pu'uhc Access to other Feoffea récords is governed by
GL. ¢. 66, §10.

2. even though a quatizm of the Selectmen is present at a meeting of the Feoffees, a
moeting of the Board of Selectien is not taking place, unless a particular topic of Feoffee
business also falls within the jurisdictibn of the Board of Sélectmen. The furidamental
businessiof the Feoifees -~ the managesient of property; the profits of which go t6 the
public schools--- is-not businiss within thejnrisdiction of the Board of Selectmen.
Consequmﬂy, ag the.general rule, ameeting of the full group of séven Feoffees does not
dlso censtxmta ameeting of the Béard of Selectmen. Accordingly, the only notice

d uider the Opa}:tMeetzng Law is of a meeting of the Feaffees; the notice should
be filed with five Ipswwil Town Cletk.

The fimdamental challenge presénted as to the Feoffees is determining the applicability
of 20th Century concepts of-open govertiment to the governance arrangement of an entity that
long-preceded the enmergence of those concepts. It s, therefore, necessary to discuss at some
length the factual background and the légal principles that lead us fo oixr opinion, méhiding a
review of the history of the Fe@ﬁbes aiid an anatysis of some of the case law related to
govmmnmml bodms.

_ The historical iformation, pz’esenbad hiers is necessarily limited both by the Iack of
defitiftive-sources and the Jack of extenided time needed to resedrdt exliaustively the zources that
ave of mgy be available, Ourressarch has been limited to thaf whith is reagenably necessary to
resolve the questions raised, Doubtless theie are more facts that conld be (perhaps literally)
uneirthed that would beat on the tnpxc “Wheﬂw:, if these facts chuld be ascertained, they would
materially affect the rights of thé parties, is vefy doubtful.” fwﬂ”ees of the Grammar School in
the Town of fpswich v. Elias Andrews, 49 Mass 584, 591 ¢ 1844).2

t Aitﬁoﬂgh dns cﬂs& deals: dztwtiy with the. Emffcm, it §s not helpfal oh (e current isgues, though it is useful for
infornition oo, thnhim{y of the grong.
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“Heoffee™ iy canﬁme&-eld ferm, mast nearly equivalent 1o “grantee,” as that term uwed
in modern land-trangactions. A “feoffee” is one to whom & “fee” is gonveyed. In the sense hore
r‘elavmt, a “fee” is equivalent to ownership of land. Black’s Law Dictionacy. 5% Bdition.

Very soon after its ficst Eumpean settlenienit in 1633, the Town of Ipswich (then
Agawam) addressed the need to support education. In 1636, town regordg state, “A Grammar
Schodl is.80t tip, but does not suceeed.”® On Movember 14, 1650 the Town granted to Robert
Paine, William Paine; Major Deénnison and William Bartholomew land between the Chebacco’
River and the Gloucester Hine “for the use of the school.” Leases of portions of that land were
pronq:ﬂy execited. Conveyances tracing back to within months of the November, 1650 action
wero at issue in Fepffees v. Andrews. The Town sddressed the management of the school in
greater detail two months later. Town records show that on Jantsry 16, 1651, at Town
Moeting:

For. the better fordering} qf the schools and the affairs thereqf My, Symonds, Mr.
Rogers, My, Nortor;, Mijor Denison, Mr. Robert Paine, Mr., William Puine, Mr.

. Hubbard, Déacon Jolin Whipple, Mr. Bartholomew were chiosen g committee to receive

 all such sukisof; money as hgve been and shall be given towards the building or

: maintendnce of a grammar sehool and schoolmaster, and to disburse and dispose such

sms as are given o provide a school house dnd schoolmaster's house, either in biiilding
" or purchasing {sdme] housé with all feonvenient] speed, And such sums of money,

parcels of land, rents or annuities as dre or shall be given towards the maintenance of a
schoolmastey: they shall Feceive and dispose of to the schoolmaster, that they shall call or
chioose to that office from time to time, towards his maintenance, which they shall have
power to enlgrge by appointing from year 1o year, which each scholar shall yearly or
quarterly pay'or proportionably, who shall also have full power to.regylate all matters
concerning the school master and scholars as in their wisdom they shall think meet from
time to time, who' zkall also-donsider the best way fo make provision for teaching to write
and east decounts.”:

Demonstrating himself o be a "piausly dispased personf 7', (Previnca Laws 175556, c.
26, repmduced in the Appendix,) Robert Paine (also spelied Payne) promptly’ donated a building
for the Gtanmar School. At about the same time, he also provided a dwelling and two actes of

‘ 7 ‘Joseph B. Feir(1834}. at page 83.

Spcllmg WS h:gh:ty mﬂc in miscrﬁmes. In grimeral, spolling, puncuation, snd capmlm:twn have been
modéitized, in thzsdocurmnt; except that proper narties 23 they wppear in quoted material appear in their original

s Farclamy s sake thc data’ has been modormizets Untﬁ 1752, New Year's Day in the British Empire was March
25. Thus, 4¢ the tirhe,of this vote, Jansary, 1650 FOLLOWED December, 16350, :

§ Portiohs of tlié origined hand-writtenrtext which are difficult to deciphitr are indicated in brackets.
#Sen marginal note Feoffeas v, Andrevis, 49 Mass 584, 587 (1844).
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land for the use of ﬂiﬂ schnimasber 1 16&3 Robert a:ﬂd Ehzabeth Paine conveyed
and land 16 the towa.¥ .

‘Hirasslf also evidently “piously disposed,” Wﬂhﬁfm Paine further enlarged hé !and
available for support ofthe Grammsr School in his will of Getober 2, 1660:

1 give unto the free school of Ioswich the litdle heck of land al Ipswich commonly known
by the name Jeffrey’s neck. The which is to be and remain to the benefit of the said
school forever as I have fbrmerlyffmended and therefore the said land not to be sold ar
wasted. ' .

This property, gifted by William Paine, now known 2s Little Neck, evidently comprises the bulk
of the propéerty now imder the control of the Feaffees. However, the question before this Office
regards the nature of the Feoffess. That question is only tangentially related to the ownership
histoiy of a particular parcel

Slgmficantiy, ttie 1660 will nammes both thre executors and three feoffees:

I do hereby make my sonJohn Paine, niy son-in-law Samuel Appleion and the said Mr.,

- Anithony Stodder my sxecutors of this iy last will and testament, and I do hereby request
and empower the said Mr. Christopher Clarke, Mr. Joseph Tainter arid Mr. Oliver
Pirehes 10 be my overseers and feoffees in trust of this my last will and testament. ...

The individuals naitied by Pairie were 1iot the same individuals then charged by the Town
with managing the property dedicated by the Town for support of the school,

In 1661 the “feoffees™ (evidently, 4t least in this instanos; meaning the persons acting
under mﬂmrzty of the Towii) bought a barn and orchard from Bzeldel Cheever. In 1662 the
Tows increasetl the number of “petsens for ordering the school” to nine. In 1696, the Town
granted the-school additional fand. In 1720, the Toiwn. sued the occupant of the “school farm,”
clafming the rent paid-was inadeqoate. Twe persohs ideatified ds “Feoffees,” Rev. Messrs. John
Rogers snd Jabez Fitch, feeling the suit was unjust, refused to support it. In this context,
“Feoffet” must be feferring to the Townecreated entity, since successors to the individuals
named by Willlam Paine wounld bave no “standing™ with regard to the “gehool farm,” which was
the land granted ongmally by the Town in 1650/1. In 1?34# the Town unsuccessfully sought a
grant of land from the General Court for use of the school.’

The reeord of ﬂlm 17% and 182 Cenfury events may lack the c]anty and gpecificlty we
nOW expect 1o see in land Hiles, However, “in tonstruing canveyances fade edrly after the
settlement 6f the counfry, _when conveyancing was little understopd, the infention of the parties is
to govein, without regandirig the rigid rules of construction which would be applicabls to recent
conveyafoes ., ., Feoﬁbes v. Andrevs, 49 Mass. at 592,

® ‘Fhfs pmgraph is Brawn from Histors o suprs, 8t £4-85.

0179



el IR
- :m'.f‘z.; kl

There weie evidently. endieass digputes” between the Tpvm and the Feoffees, 14 3
mapagement of bind to. support the school. To avoid the repetiticn of such disputes, the Tova
and “the pregent sarviving, feoffees on the pazrt of the private persons” turned o the Genorsl
Court. On January 12, 1756, the Town Meeting, with the congent of the Feoffees, aakedths
Genéral Court “fo authorize and empower the present four Feoffees and such successots as they
shall time to time appoint in their stead, together with the three ¢ldest Selectmen of this town for
the time being, other then such Selectman or men as may at any time be of the four Feoffees, to
be a Comomittes in Trust....” {The entite recorded motion jereproduced in the Appendix) In
response; the General Cotrt and Royal Governor adopted Province Laws 175556, ¢. 26
{reprodac&d i the Appendix). The.gritical Jangnage states that the four surviving Feoffees
together with thwee tamed Selestmen “shall be and are heréby mcorporated a joint committes or
Feoffees intrusk,...” The duration of the 1756 Act was Bimited, as requested in the Town
Meeting vols, to ter yerrs, The 1756 Act evidently worked to rgsolve the problems that had
pmmtlted ity passage, becaiss at the expiration of the initlal ten years, the Act was renewed, with
minor changes for dn additional twenty-ome years, by Province Laws, 1765-66, ¢. 5,
(reproduced in the Appendix). Finally, S¢. 1786, ¢. 54 (reproduced in the Appendix) made the
1765 Act.perpétial.

By its terrns, the } 765 Actibcorporates a single entity of seven members, “a joint

comenittee,” divided into two classes: four “Lifetitise Feoffees™ and three “eldest™™® Selecunen,

the*Selectmen Feoffees.” The power to select sucéessor Lifetiine Feoffees is lmited to
survivors thhm that ¢lass. Succession within the Selectmen Feoffees flows from the
electorate’s panodxe selection of Selsctmen,

Subsequent ucts of'the Geneal Coutt have suthorized spemﬁc actions by the Feoffees,
but nothhlg hiag changedtheif ﬁmé:amama] stincture since the 1765 Aet. See 8t. 1835, c. 106; St
1892, ¢. 66; and St. 1906, ¢. 506.

Under the 1765 Act, the Feoffees were given two principal duties: (1) manage the land,
the income from which is to support the schopl and (2) manage the school itself.

F imework

: The Open Mostitig Law; GL. ¢ 39, § 23A et .s‘eq . congists of a single definitions
section followed by a single séctioii of substantive provisions. The law réquires that a
governmentsd body do its-busiriess only at posted meetings, of which the public has had forty-
eight higtrs poticé, Those mestitige must be open to the public, unfsss a stated exception apiplies
and cértain progedural reqnizﬂmmfs are met. Generally, Open Mesdting Law cases involve a few
basic questions: Is the entity & governmental body?; Did it have 2 meeting?; Was there proper

% We expiess no view 23 o whethcr “s1dote” refers to time of seivice or chronological 2ge, becanse no Open
Meoting Law izsne tunis on'that deterndnation. W nots, however, that the closing language of ¢, 5, § 2 inaplies that
length of service oy Selectmen i3 nwnnt, since that language provides for a situstion of an entire Board of Selectmen
with ge prior service,

" The separats OpchmgLaw, apgilicable ko coriin state enfitied and foand at G.L. ¢, 304, §114 etsey., is

‘dmcumd Balow,
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noticé? H."a clpsed session ocmm‘ed, was there. an applicable exgeption, and wers the
rec]mwmsm%ﬂ et?

With regard 1o the Feoffees of the Gearomar School, we are presented with the ﬁm
question’ Is it a governmenital body? If not; then the Open Meting Law does not apply.’?

Case law construing:the Open Meeting Law is.not extensive, especially 2s to what is s
“goveriimental body;” perhaps becayse most entities a1 issue (school cormittees, City Councils
and the like) are clearly such. Most instructive in the current situation is District Atforney for the
Northern District v. Botird of Trustees of Leonard Movse Hospital, 389 Mass 729 (1983.) There,
the Supreme Judictal Cout iled on the stitis of the Board of ‘Tingtees of 2 hospital created by a
will beguest that bad been accepted by the Town of Natick. Under the terms of the bequest, the
voters of Natick selected the Boardshembers. By'c. 216 of thie Special Acts of 1916, the Getieral
Court incotporated th frustees “with all the powers and privileges and subject to all the duties,
testrivtiots; and Habilities then orthereafter in force relating to charitable, religious, and
edncationa] eorporations.” Leonard Mme, 398 Moss..at 731. Over the years, the value of the
original bequest has been dwarfed by the public finds appropriated. Purther, public credit had
béen used to finance great expansion, far beyond the facility fiunded by the original bequest.
Nongtheless, the Supreme Judicial Court conchided that the Board of Trusteéd was not &
govermmental body, pringipally because its origin was by private action. The Court also pointed
ouf that the Trustées facked traditional govermmental powers like taxation, law epforcement and
eminent domain, .

The case of Aaron Medlock v, Board of Trustees of the University of Massachusetts, 31

- Mgk, App. 495 (1991), iz also instructive. The issue was whether the Open Meeting Law

appliedio the activities of animal care snd pse committees created to.comply with federal
reguirements. The Appesls Court, noting that the University Trustees had created the
comuiittess, simply assumed that they were govelmnemal bodies. The Court read the statute to
mean that a “meeting” oocurred only if “public business” was done, reasoning that “public
business” could only be sivactivity that fulfilled a “public purpose.” The leading Massachusetts
on “public purpose™ is Allydonn Realty Corporation v. Holyoke Housing Authority, 304 Mass.
288 (1939} which provides 2 nofi-exclusive list of relevant factors in determining whether an
entity is fulfilling a public purpese; To whosm is the benefif available?; s there a wide-spread
need for fhe benefit?; Is there a.direct baating on public welfare?; Have private efforts failed?; Is
thetg d'nsed for a united gontrol of & tnfted eff6itY; Is emitient domaih power conferred?; and Is
the' entity consistent with the historical deva!opmant of the functioning of public governrment?
By applying thess factors, the Appeals Court in Medivek concluded that, though the animal care
and use committees might be “govemmental bodies,” they did not'gather for any “public

' purpose,” #nd thetgfore had no “meetings.” As sueh, the Open Meeting Law did not apply to the

commhiftees® activities.

V2 The sopsrats quastion of wheder ¥ SELECTMEN'S meeting might be also occurring is discussed below,
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This brings us to.the basic question: Are the Feoffees of the Grammar Schogl a
“apyirmydental body™?

Thie question first srises whethier the status of the Feoffees shonld be analyzed under fhe -
“munictpal” Open Meetiog Law, G.L. ¢. 39, §23A et seq. of the “state” Open Meeting Law, G.L.
30A, §11A ef vei. Wi have conclnded that ﬁm Feopffees as now constituted — four Lifetime
Feqffees and fhree Selectmen Feoffoas --are a creation of the state {or rathserpmvmmal)
goversment, Thatdaes ok, howevér, decide the question of which version of the Open Meeting
Las should ¢ontrol.”® The concerns mddressed By the 1765 Act are limited to the Town of
Ipswich, the membemhz;a on thie Feoffees is limited to Ipswich residents, and the benefits
(&dﬂﬁtit)nal fimding to the Tpswith Public Schools) are limited to that Town. Further, there is no
involvement of any person or plave outside the Town of Ipswich.'! We conclude that it is the
“municipal™ version of the Open Mesting Law that shouid Be used to determine whether the
Feoffees:ate a governmental body:

. Purther, under bmh the “state” and “municipal” versions of the Opcn Meeting Law, the

analyma ‘of governmental bcrdy i egsentially the safme. Though the precise language in the two

- versiong may differ, “[tibey are fimed in common, almost idestical, language, and they have the

 samé purbase: “to eliminate mysh of the seerecy surrounding the deliberations and decisions on
Whmhpubhc policy isbased,” Loren F. Ghiglione v. School Commitice of Southbridge, 376
Mass 70; 72 (1978).” Medlock, 31 Mass..App, Ct. at 499, Further, although the “public
ptrpose” language explicitin §11A does nist appear in §23A the Appeals Court in Medlock
expressly noted that the Allydonn factors “are also consistent with the factors to be considered in
deciding whether an entity is a governmental body.” 4. at 501,1 6.

In enswering whether the Board of Trustees in Leonard Morse was a governmental body,
the Supreme Judicial Court locked to the origin of body, discounting ihe operational facts of
extengive public involvétient. “The hogpital is a charitable stitution established under the will
of Miry Ann Monse," Leonard Morse, 398 Mass. at 732. “[TJhe only reason that the trustees are

P C:eas:zm by the General C:oun doea potiecessanily muke an sntity snbject to the “state” version of the Open
Mcotmg Law, Obvxous!y svery school étenmittee, for example, finctiond under state mandate, see gensmily G.L. e
71, yet thsir adtions sie judged nnder the “municipal” version of the law, Stq 2lso Gersteln v. Superinrendent
Ss&w& Screeniny Comnittes, 405 Mass, 465 (1989); Connelly v. Schoo! Committee of Hanover, 409 Mass, 232
(1951). Further, a locy] rént controf board, sxiatiog under St 1970, o, 842 bas boen held not to be a state “agency.”
An&‘mny Gentlle v. Rept Control Bogrd.of Somerville, 365 Masy. 343 349 n.6 (1974). Conversely, the Baston
Housing Authorlty, sxisting uader G.L. c. 121, § 3, was held to be subject t the audit of the Finence Commission of
Boston. Finanee Commizgsion of Bagion v, John McGraty, 343 Mass, 754, 763.(1962) (“Such an authority, or any
similar authotity for other pugposes, wa public body, analogous in various respects , . . 10 3 municipal corporation.”
citations omitted),

4 This was pot always so. I 1819, the area known ps Chebacco, inclnding Bis land contained in the Town's
original 1630 grant in suppod of the school, was séparated from the Town of Ipswich and created as tho Town of
meUnﬁlgmnpmmsszmby&:eGmma}Counioseﬂ the land i Easex, seg St 1906, ¢. 506, the Feoffees
chatinued to ovn pmpcny by that mwn
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[elected directly by the voters] is becanse the will of Mary Ann Morse, a private indivi
pravided.” J4, at 733. Applying:that principle to this case, we mustlook to the origine

Feofiess to distes ‘ine the nafnre of the entity.

Theto: are thme p"iansible characterizations of the origin of the Feoffes as the ezitity
now fungtions: it was created by the Town of fpsmch in 1650/1, or by private donors of fand, or
By the Ceneral Courtm 1756 or 1765, .

. Cwmdby hé Tﬁwn? ‘

Town f6tords deftionstrate that it créated a gollective entity in 1650/1, With property
undef its management and with control of the gramamar schcmi itself, this can be fairly
characterized as an-endowed school committes. Is. this a “publi¢ purpose?” If that collective
entity filfilled a public purpose when cresited, and ifit stle exisis, # would, we believe, be a
“ouvernmental body”™ under the Open Meeting Law.

From the eartiest days of the Massachusetts Bay colony, communities were encouraged,
if ot  vedquired, to have apublic school. In 1650, when the Town arguably created the Feoffees,
the operative law was the so-called O1d Deluder Satan: Law-of 1647:

It being ene chigf point ¢f that old deluder, Satan, to keep men from the knowledge of

: Smpzwm ag in former times, by keeping them in an ynknown tongue, so In these latter

" times, fgj& pemuadmg thizr from the use of tongues, that so at last the true sense and
meaning of the origingl might be clovded by false glosses of saint-seeming deceivers, that
learning might not be birded in the graves of our fathers, in church and commonweaith,
the Lord assisting ourendeavars . . | Itis thergfore grdered . . . [that] after the Lord hath
increased. [the settfement] to the number of fifty househblders, [ery] shall forthwith
appoini one within their town, to teach all such children as shall resor! 1o him, to write
and read... . and it is ﬁﬂfter ardered, That where any tovn shall increase to the number
of ohe hzmdred families or householders, ﬁey shall set up a grammar 3ch00! for the

-smi?emi{y

Thetown sehoel committeé - the modem snalog of the collective entity created by the
Town it 1650/1 — is cleariy a goverimental body. In our view, when a town creatés a collective
* body to fulfily a. stamnlynreqmmd obligation, if Has created 3 governmental body. Therefore, if
the Repffees of the Gramumay School that functions today is the descendent of the entity created
in 1650/1, we have o doubt that it is.2 governmental body.

Crexted by Private Action?
The suggestion has been advanced that the Feoffees were crested by the privat action of

deiors to.the school, The only specific donors our research identified are the Paines, William,
Robert, aod Robert’s wife, Elizsbsth. Robert Palne was among those charged by the Town in

B 1645 {gswm}: had 146 houstholds; in 1677 it had pround-250 honseholds, History of Ipswich, Essex apd
Hprflton, Joseph 2. Felt( 1334} T‘im*‘umversrtf wsswhat is now Harvard Collegs,

0183



1650 with xaanagihg the granted Laind and the gramimar school itself. Whea he and ks
their donations o the Town, theyefors, he, and, presumably his wife, kuew that the
stechinigm in place to receive exactly the kind of donations that they were making,

The gift of “the littde neck of land at Ipswich commonly known by the name Jeffrey's o
neck” in Williao Paine’s 1660 will is different in several ways from the gifis by Robert and
Blizabeth Paine, Ficst; the béquest is.made “unto the free school of Ipswich,” not directly to the
Town itself, More important, Witlian explicitly names “feqffees intrust, " althongh the will
dogs npt tell uis whiat duties those fonffees were to perform. Fiurther evidence that there was 2
privamiyvmeazed entity, separate from the Town-credted group, exists in the language of the
Town Meeting yoté of January 12, 1755, and of the preambles to the 1756 Act and the 1765. Act.
(These documdnis are mpm&iuced in the Appendix.) Collectively those documents indicate that
private pérgons, in gramting land for use of the school, had provided for succesgion in those
chatped with theinanagement of that band. Those documeénts cite the failore of the Town in
165011 to provide for succsssion s a source of “endless disputes” between the Feoffees, as then
existing, anid the Town..

As mentioned, I Willlarx Paine’s 1660 will three “Overseers and Feoffees in trust” were
named, S but the will contained no language of succession. Further, no mechanism has been
identified by which the three feoffees named by William Pajne in 1660 could have become “the
present four Feoffees,” referred to i1 the Town Meésting vote of January 12, 175 6.

: Howeéver, on thig wength of the legislative preambles, we must assume that “the present
four Feoffees,” refesred ta in the. Town Meeting vote of January 12, 1756 requesting legislative
acnun, ave the successors to the Paine feoffees or those of unidentified private donors. If the
Feoffees of the Grammar School that functions today Is the descendent of the “feofftes in trust”
created by William Paine or other unknown donors, they wouid be analogous to the Board of
Tiusteies in Leonard Morse, and NOT govemmental body.!’

Created by the General Court?

Next, we examing the inplications of the Acts 0f 1756 and 1765. The 1756 Act expired
of its ow termns, and was rep}aced by the nearly identical 1765 Act, which subsequently become
“perpetngl” Therefore, | tis the 1765 Act that we examme

Ore could conclude that the 1755 request of the “the present four Feoffees” and the
Town was in the natm‘e of & pﬂtlt!Dn for refStmation of the trust, of thé kind that today would be

“Tha 16&3 gift by Eobe:gand Euzaboﬂi Paine s to the Town ifself, ot to any group. That the land given by Robert
Pmmmdanﬂypasaed wider th control of the Feoffes was presumisbly by operation of the Town Mecting action
that bad authorized fhgt group to handle “such sititis oi‘mone)g pazcels of land, rerits or annulties as are or shall be
given towards thie maintenanos of 3 schoolmaster . |

"7 Qur tessarch has nat indicated what beceme of the group indisputably created by the Town 1n 1650/1. We note

that in 1730 mdiv:dua]s other than thwse named td manAge the school's land in 1650/1 are referred to s *Feoffees”

and are involved in the Town/s activities, not the activiiies of siry privits party, Cleasly, notwithstanding ¥he doubts,

?bmt srecedsion expmmd sonse thmy years Jater, the Town-creatsd Feoffeas had, in fact, doalt with succession at
East up 1o $720, i
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divecked to the Probate and Family Couit® The quﬁst'iieﬁ arises whether in 1755 ¢a _
Provincial Govemzisent had the power to extinguish or reforin what we would tods
call 5 testartiontary trust.

-At that timé, the Provincs of Magsachusetts Bay fimctionsd wder the so-called Wil
and Maty Cherterof 1691, Th authority of the Provincial Govermnmient was derived from the
powerof the British sovereign, and the provisions of British law. As to testamentary matters,
Blackstone writes:

Wills therefore, rights gf inheritimee and succéssions, are all of them creatures of ﬂ:e
civil or mumicipal laws, and accordingly are in all respects regulated by them ,

ﬁmia every claim mmt e that has not irs foundition in the positive rules of the .s'tafe
i aries, Book Twgy, Chapter One.

wUn‘cIer the 1691 Chiarter, legislative power was bestowed o the Goverrior and General

To make, ardairz and establish all manner of wholesome and reasonible orders, laws, '
statuies, and prdinances, directions and instructions, either with penalties or without (sa
as the same be not repugnant or contrary 1 the laws of this our realm of England) . .

Additional spectfic power with regard to estates was granted by the 1691 Charter to the Roysl
Governor, oomyasable to the power of the gsbvereign in Britain:

TR e O e do 1. Brant, establivh and ordain that the Governor of our said Province ...with the
#,:.?}&m"-* R ountit ¥ dmay do, executs or perform all that is necessary for the probate of wills and
o é N ‘ gxpmtx@g&fwadmﬂzimaﬁﬂm, Jottouching or coneermnga any interest or estizte which any
SN I

pr.%?:s'orx oF persens skall have wfﬂzm om* szmi vamce‘ .

3 "‘,, 5 -‘ oﬂzer.QZMass 169, {1865) & coge
fiiblic library, the Supreme Judicial Court discussed

45, el e % *;,".:“ -

o mpmmﬂm arﬁ’iﬁ wofory

ik T'flo Clmncaty Canrfhacf uqmtab!e m%‘sr dian common law ]tznédjcaan. Eqmty Turisdiction extended to wills and
entates, Bliok's Law Dictionary, 5° Bdition,

10

at
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o
. The response of the General Court, with the assent of the Royal Governor, to s
forhelp frag the Fown and the Peoffees, can be viewed as a reformation that superseiipd
- whatever it was that “William, Paine of other unidentified donors bad done, Indeed, evengBupd
creation of the Probate Coust, the General Courtmade the seven Feoffee povernanbe strum

paxpemal and ﬂmoe gratted specific edditional power to the group.

We ﬁszore cmmlude fiiat whatever the actions of Willjam Paine and any other private
donors may have been, thay are irrelevant to the determination of the nature of the Feoffeas.
Given that “the present surviving fepffees on the part of the private persons,” referred to in the
Town Meeting vote of January 12, 1756 requesting legislative action, are apparently the
sacoessors of the entity created by private donors, wé must notes that they joined in the request
for that gction. ¥a pnvata]y—creamd efitity was extinguished or feformed by the General Court
and Royal Governor; it wagit its Gwn request.

In 1765, when the Provincial General Court doted, the town was required {by Province
Law 1692-93, ¢. 26, 55 to liave a grammiar school, just as it had been in 1650. Thus, whether
the relevant time 1& taken as 1650/Lor 1765, the statufory requiremient was the same (though the
Puritan thetoric wag diséarded): evéry comnrnity with mhore than one hundred househiolds was
required to have a giamtiar schiool of face’s fing, White the exact sxze of Ipswich in 1765 could
itot be quickly determined, the’ 1790 Census shows 601 householda "

As noted, the General Conrt acted on 4t least three later occasions (1835, 1892, and 1906}
regarding the Feoffees, presumably at the entity's request, granting authority 1o do things beyond
the powers listed in the 1765 Act. These leglslative actions demonstrate that both the Feoffees
and the General Conrt viewed the Feoffees as.an entity with limited powers, which the

Legislatore could sxpand.

if the town action-of 1650 A is the erigin of the Feoffees, then we have a town creating &
collective entity to fiilfill 4 statutorily-required function. If, as we think is sounder, the 1765 Act
is the grigin of the Feoffees, theri we have the Provincial government, at the requast of the Town
ani} the surviving Feoffees, idcorporating a celfective entity to fulfill a statitority-required
function,

Congidering the 1765 Act, with the Allydonn factors in mind, we sce that the bergfit —
the availabilify of'a grammar school ~ has wide-spread application, and directly benefits the

public. The Genieral Court passed the predecessor of the 1765 Actin response to a request from -

the Town and ihe surviving Feoffees, Thus, the 1765 Act has its roots in the failure of other
governgnos grriigements. - The confusion that led to the 1756 request amply dentonstrated the
need for umﬁad control of a wnified, effort. Finally, as with the Town's own earlier action, the
1765 Act was passed.at a time when the Tows was obliged to have 4 grammar school. It is true

2 US Cmsbmrﬂmnt 'Ihp ¥nown popylation dsta-points nﬂow d rensoneble projection of the 1765 ﬁgure The
housshold figuies f&‘lpsmch for [ROD mzd FB10 could not be detectdned, but projecting the state-wide growth
ﬁgm for the twinty yéars. 1790-1810 backwand to 1765 from 1790 yiekls a numbar of shout 430 households,
which s unsmmnt with its kbownkize of 250 houschplds in 1677,
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that the Feoffecs hitve no eniinent domain power, but under Allydonn, o single #
decxsive We conclude that the 1765 Aﬂ was directed at fulfilling a public purposa,

A ;Einai isgae regardmg the Feoffees status a5 a governmental body needs to bc .
The suggestion has beeh: made that the advent of the modern sthicol committee, by depri
Feoffés of control of the giammar school, effestively preciudes the Feoffees from beinga ™
govermnental body, The Feoffees® z{:ow';r over the Grammar School was lost to themedern
school commitiee atleast by 1860, However, the power (o manige property for the benefit of
the public schools is ot a power givest to school committees in general, As such, the Feoffoes
rétained that power, and exercise it to this day. We also note thdt, even after the creation of
modem schivol committees, the General Court has twice given the Feoffees power to sell specific
parcels. Had the General Court, by ereating an Ipswich School Caommittee, rendered the
Feoffoes superfiuous, it would hatdly have given it additionat power.

Conclusion Regarding the Feoffees

‘We conchide that whether the orighn of the Feoffees is the Town’s 17th century actions or
the 1765 Act of the Provincial Govemment, the entity is a publicly-treated collective body
fulfilling & public purpose, unlike the hospital in Leonard Morse, Further, while v. 216 of the
Special Auts of 1916 gitve the pre-existing Leonard Morse Hospital Board of Trustees a hew
- label, that act chesiged nothing aboint the compasition or mods of selection of the Board,

Province Laws 1755-56, 0. 26, on the other band, completely remade the composition of the
Feoffees, by addmg Selectman. At its birth, therefore, thie Feoffees constituted a group that
would later céme under the description of “governmental body,” Even if otie or moré private
donaticns had created a panallel group, that group was superseded by the Province, and later, the
Commonivealth, -

Selectmen as Feoffees

A questrunhas also been msed regarding the significance under the Open Meeting Law
of the actions of thie thyee “cldest” menibers of the Board of Selectmen as Feoffees.® We are
adviged that the Board of Selschmen in Tpswich has five members. Theréfore any three
Selectinen wonld constitute a guorum of that Board. 1fall three Seloctrien Feoffees attend a
meeting of the Feoffees, ther 4 quoratii of the Board of Selectmen will be preseit ar that
mesting, Would such an occurrence amount to a2 “méeting” of the Boaxd of Selectinen for which
a notice nistist be posted?

G.L. o 39, §23A defines a “Meeting™ as

any wrpctral cofivening and deliberation of a governmental body for which a quorum is
mqmted i3 ordérto make 2 decision at which any public business or public policy matter

g, 8 1869, &, 38, §i6 pmhdos in rcimntpam “Bwry cmm shall 5t the atisual meclmg ohocse, by written
bnﬂfm, 3 bogeil, ofschml éamm. which stiall kave the genera] charge and stipérintendence of ell public. schools
i townn, ’

B We ma:ivtscsd ﬁz&ton& cmtmnt Lifetime Fouffee is also a comentBelectman,
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over which tile governmiental budy has supervision, control, jurisdiction ok #
. powet is discussed or cﬂsnmdered but-shalt not include any op-sits inspoctie 7
meﬂt or program. : fe {1 n

Under the cmmtmees described gbove, a “cmpnral convening” will have comnfé.ﬁ
wmﬂd riot be a “chatice meeting]] or social meeting” -~ declared by the statute not to be an Open
Meeting Law violation - since, in fact, the presence of the Selectmen Feoffees will have been
plenned. The issue becomies whéther the Feoffees discuss or consider “any public business or
public policy matier ovér which the [Board of Selectmen] has supervision, control, jurisdiction
or advisory power .. ..”

With the creation df the Ipsivich Schoel Cormmittee, the Feoffee’ s mandate was mited to
managing property, with the profits benefiting the public schools, We mnst, therefore, examine
the role of the Board of Selectinen, relative to the funding of those schtols. We are advised that
the schisol budgeting process in Ipswich works essentially as follows: the School Committee
formuldtes an dperating budget, baged on apparently available property tax and other revenue,
likely apetatichal needs, end the réquirements of state statute; that Comiuittee’s
recommendatiot/reguest is forwarded to the Town Finance Comumditee, which attempts to
integrate the recommendstion/request with other demands on available révenue; the Finance
Conuhittee then forwards its total budget, mcluding the School Department’s fine-item, to the
Town Meeting, which is the final actor in the process. Noticeably absent is a formal role for the
Board of Selectnien:. It is possible or gven likely that Selectmen, as a Board or as individuals,
express their views during the process, but the schiovl budget is not, in any mcanhlgfui sense,
Wiﬂzm their “supervision, cm:tml, mxsdxcum or advisory power.”

: Fmany, sevaml addigonal arguments waxrant a résponbe. Just because the Board of
Selectaien iy 8 govetimndatal body, 1 notice of'a meeting need pot be posted whenever a mujority
of Selectinen gather becatise 4 meeting of the body under the Upen Meeting Law oceurs only
when the publie busitess of the body: is being dote, See Medlock, 31 Mass. App. Ct, at 502,
Purther, just because the fenints of the Feoffees are taxpayers, ths business of the Feoffees peed
1ot bé done in public. If business regarding taxpayers always had to'be done in public, then
avery cindomininm agsoclstion boaed wonld bea govemmenta! bcdy Finially, the argument that
the voters of Ipswich choose the Selectmen, and thus the actions of a majority of Selectyien must
always be public, was rejecved in Feonard Morse where the voters selected the Trustees.

Becatigs the Feoffees are niot generally doing business that is also “public business” of the
Boaid of Selectmen, aven if all the Selectmen Feoffees and the Lifetime Feoffee who isa
Selectmin are present, o “meeting” of thie Board of Selectinen is occlwring, as a general rule. It
is possible thaf certain bissiness before the Fsoffees may also fall within the “supervision,
control, jurisdiction or advisery power” of the Board of Selectment. This Office knows too littie
of the substantive dgenda of thie. Féoffees to predict the cireumstances in which this possibility
might sctizally arize, Hven if'there igno obligation to post a meeting of the Board of Selectmen
when they act iis Feoffbes, theDpjon Meeting Law does riot prohibita discretionary posting of
notics,
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. Mgy
) *

. When the three Seléctmmeri Feoffees meet with the four Lifetime Feoffees, tit € {ijm
Meeting Law be followed?

%s, beomnse the Feoffees are a governmental body

. Afbnetes and votes of pastabeetings of the Feoffees subject to public disclosure?

- Yes, at Jeast thsome sxtent.. G L. . 39, §23B requires a governmental body to kesp
- mifgites,. mem aregubjoet to pblic disc!asm, whatever their age. Access to public records
generally is governed by GiL. ¢.466, §10. Questions with regard to-public records access should
be direcied to the Supervisor of Public Records in the Office of thie Secretary of the
Commednwealth.

~ 'We hope this regponse has addressed the inquiries made. Please feel free to contact this.
Office in this or any other regaid withm our jurisdiction.

Very truly yours,

Charles F, Grimes
Asgsistant District Attorney
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Appendix : " |
. by e v
Ypswich Tovn Maeﬁhg ox Japtnary 12,1736 12 88 "
o m
‘Wheieas, the Town, in granting the achool farm gt Chebace did not give those porstEs 5
whioserteust they- cominitted the wmv&ment of said farm.a.power to appoint successods
asﬂxepnvate persons who granted lands in the Town for the same use did, as appears by
examining the respective grants, by which means, those grants being dxffcrﬂntly
constiheted and the:persons entrusted by the Town as aforesaid being long sinee dead,
endless disputes may arise between the Town and Feoffees about the school (to the
support of which the whole incotae if needed is to be applied) unless refief be had from
the General Court, and in as much 2s the pre:sem Feoffees have manifested their
agresmerit thereto,
Voted, that a joint application be made to the Great and General Court to obtain an Act, if
they see meet, flly to authoyize.and empower the present four Feoffees and such
| sutieessors as they shall Hme fo Hime appoint in their stead, together with e fhree eldest
Selectmen of this town for the time bemg, other then such Selectman or mén as may at
any time be of the four Feof¥ees, to be 4 Committee in Trust, the major part of whom to
erder fhis affairs of the schicol land, appoint the schoolmaster from time 1o tifne, demand.
regeive atid apply the income agreeably to the intension of the donor. No Feoffee
bereafier th bo appointed by thie present Feoffees or by their sucoessors ofheér than an
inhabitant of this Town, and not to act after he remove his dwelling out of it, and to have
né more than four at oné time, And'least any unforeseen inconvenience may happen in
this nethod, 1t is agreed that'the Act be only for ten years at first.

Province Laws 175556, ¢. 26

Whereas divers piovsly disposed persons in the first settiement of the town of Ipswich,
within the county of Basta, granted and conveyed to feoffees in trust, and to such their
BULCESSGLE In the same trist as those feaffees should appoint to hold peipetual succession,
céttain lands, tenermends and annaities by thern mentioned, for the sue of school-leaming
in said town forever; of which feoffees the honorable Thomiay Berry, Bsq,, Daniel
Appleton and Samuel Rogers, Bsgrs, with Mr. Benjamin Crocker, are the atily survivers;
and whereas the town of Ipgwich did aiso, in their landable concern for promoting
learning, about the samé time, and for the same use, give and grant to certain persons in
said grant menucned and to suc"h others as the said town should appoint, a large farm,
then called a neck of land, situate in Chebacoo, in the same town, with some of the Jands
adjoining; all which farm and lands were soon after leased out for the space of cne
thoussand years, the rents to he applied to-the uses of learning in said town as aforesaid;
bint, ag is sppichendad by somg, 0o power was given by the said town to their trustees to

' agpcnit suocessors it that tust for receiving and spplying the rents, or of ordering and
ditecting the #ffairs of the gchool in said town, as in the first-mentionied case i¥ provided;
from which difference in the prigial constitution of those grimts, which were all
desipned for one and the same use, considérable disputes have already arisen between the

- gaid townand'the febﬁhes, and not only so, but some doubts are started whether it I in
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- - ofthe twenty-setond day of January, one thousand seven tundted and fifiy<

ﬂm power of 8aid town. or feoffees 1o compel payment of the tents of the
adjoining land before mextioned; and inasmuch as the saitt town of Ipswich, T

with the donsint of the aforementioned feoffecs, have agreed to apply to this coiss B 4
- i the masiner i sxid vots raetitionsd; whergfore, e
(Se’atwu 1) Thet frorn and wfterthe first day of March next, for and ciumg the gpace off»
ten years, thé affrementined THomas Bérry, Daniel Appleton and Samuel Rogers,

E Bsqrs with Mr. Benjamm Crocker, the present surviving fecffees on the part of the

: & persons granting lands as afores{af)d, togettier with Francis Choate Esq., Capt.

\ athamel Treadwell and Mr. Jobn Patch, Junr., three of the present selectmen of said
town, shall be and are hereby mcorpombed a joint commities or feoffees in frust, with
fall power and autherity by 3 mgjority of them to grant néceseary ltases of any said land
riot prefudieil to any lease dlready made, and not exceeding the term of ten years, to
demand and receive the said rents and annuities; and if need be, to sue for and recover the
samie; to appoint grarmnar-schivol masters from year to year and time to fime, and agree
for his zalary; to apply the rents and apnuities for the paymi(én)t of his salary and other
necessary. chatges arising by shid school; to appoint & clerk and treasurer, and if found
Hecéssary, to impose somé moderate sim and sums of money to be paid by such scholars
ag may attend said school, for naking up and supplying any deficiency that may happen
in the yearly income and annuities of said lands; for defi{a)ying the necessary charges
that may arise by said school, #nd enforce the payment; to inspect said school and
schoolniaster, and in general 16 transact and order all matters and things relative to such
school, so as may best answer the orighial intent and design thereof.

(Sectiou 2) And the said committee or feoffeer and their suctessors ghall; at the
- amnivetsary mesting of said town In March, yearly, during the continuance of this act, lay
before said towh a fair accoust of their proceedings relating o said school for the year
then last past. -
Axnd for the continuance of the succession of the before-named cofimities or

féoffecs; Be it enacted
{Section 3) That if either the said Thomas Beity, Daniel Appleton, Samuel Rogers or
~ Bepjariin Crocker, shall decease, or remove out of said town of Ipswich, or otherwise

biecome uncapablé (sic) or unfit to discharge said trust, it shall and may be fawful for the
surviving and qualified retuatider of tho¥e four gentlemen {6 appoint some other suitable
person or petsons i his or their room so deceasing, removing or otherwise unqualified,
aceording to the original infention of their first appointm(en)t, so as to keep up the same
mmiber of four fetffoes this constituted, and no more; and 10 person to be appointzd a
feoffee but aiy ithabitant of tlie town of Ipswich; and the aforementioned selectmen shall,
from yedr 16 year, be succseded by the thrés oldest in that office of the selectmien of said
town for e thie being, otheir than such of them as may be also one of the aforesaid four
feaffees; and in case it shoild at any time happen that there is not three selectmen chosen
by said tows that may have served the town before in that office, the deficiency shall be
supplied (sic) by those first named in the choics of the town.,

And for rend(e)ring the whole effectual,

{Section 4) That the afms@(ai)d committee or feoffees in trust may, in all matters relative
te s(aDd grammar school, in which they may by force of this act be concemed; sue or be
sued by the niame or character-of the feoffees of the grammar school of the town of
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Iﬁswwh, m the ammty oFfEgsex; and i this power’ fheis suocessors shafl bg
respect to the trssactions of those that may have preceeded (sic) them in S
(Section 5 This actto cantinge and be in force for the space of ten years,
. L A
Province Law, 1765-66, ¢.5 A i w
Whereas divers picusly disposed persons in the first settlement of the town.of Ipswicliy
within the county of Essex, granted and conveyed to feoffees in trust, and to such their
successors in the same ttust as thoge feoffees should appoint to hold perpetual succession,
cértain lands, teneménts-and antuities by them.mentioned, for the sue of school-leamning
in said town ‘forsves; of whilch feoffees John Choate, Samiuel Rogers, Aaron Porter arid
Franois (;ﬁloam Esqrs avethe only survivers; and whereas the town of Ipswich did also,
in their: hUdaB[e ‘voneem RiT promoting lsaming, about the same time, and for the same
yge, give and grant o certain persons iy said ‘grant mentionsd, and to such others as the
said tovm should appoint; a large farm, then called » neck of land, situate in Chebatco,

‘ (sw} in the same town, with some of the Iands adjoining; all which farm and lands were
goon after Jeaséd ont £or the space of ong thousand yeats, the retits to be applied to the
nes of ledrping iix said town ab aforesaid; but, as'is appwﬁended?.no power was given by
the said town to their frstees toappoint successors in that trst for receiving and
applying the rents, or afordmng and divesting the affairs of'the sthool in said town, 85 in
the first-mesitiongd case is provided; fiom which difference in the original constitution of
those grinits, which were all designed for one and the'same use,. disputed bave heretofore
arisen betweenthe satd fown and the feoffees; and also, but some doubts have arisen
whether, by the constitition of those grants as aforesaid, it is i the power of said town or
féoffees tn compel payinent of the rémts of the farm and other landy grarited by the town
as befire mentiondd; dand Whepreas for the removal of the aforesaid difficulties, on the
joint application of both said town and the then feoffees, this court did, in the twenty-

‘ninth year of his late migjgsty King George the Second; by-one act then passed, initialed
“An Act for fegulating the grammar sqhool im Ipswich, and for inmrpamtmg certain
persons to manage and direct the same,” eripower the then surviving feoffees, with their
guccessors, together with part of the selegtmen of said town, for the tme being, as an
mcorpcrate body, to manage and direct the affairs of said school for ten years then next
coming, in manner & in said act is expréssed, which ten years will expire ont the first day
of March next; and whereas it has been found by expetience that the said act has been of
great advantage-to the intetest of learniflg in said town, and afl doubts and disputes
aforementicnied, from. the pasging of said act, have ceased, and the parties concerned have
degired the contitiuames of the 2ot of this court touching the premises, wherefore
(Section 1) That from.and afer the first day of March next, for and during the space of
ten years, the aforenamed John Chouts, Samuef Rogers, Adron Porter and Francis Choate,
Baqrs,, the present Survivipg feoffees on the part of the private persons granting lands as
aforesaid, together with Michael Farlow, Samuel Burnham and Samue! Lord the third,
thives of the pregent sélocttien of the town of Ipswich, shall be and they are horeby
mcorporated a Jomt coromittee or feoffees in trust, with full power and authority by the
whole, or the-msgjor part of them to.pass necessaty leases of any said land not prejudicial

_to any legse aheadymade and riot exce&dmg the.term of twerity-one years, also to
demgnd and receive the said rents zad ahnuities; on such other grants or ledses rélative to
siiid schol, ﬂxat ‘Yo 18 or that hepesfier may be, and if need be, to sue for and recover the
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same, either by themsélves or by their atforney; to app{)fnf g clerk and tré
grpnar-schiool master frofa year tp Year ang time to time, angd agrec:wzth
for his and théir sedaries; to apply the said renits, grants and anuities for.
hig and thelr salacies 4nd for the dischitrge of other necessary expenses at
aﬁ‘am, %0 ﬁa:ms thﬁm tem grants, and annmtms will 29, ; with a like power from M%
apd’ rﬁlauve‘m such schoal and to all lands, granta atmuities that do now, urthaat
may hsreaﬁm bélong to sajd sehiool, srising from the donations aforesaid, so as best to
answer the general dedipn and intent thereof, annaally laying an sctount of their :
proceedigs in this trust-before thig said town, at their March meeting, for thelr inspection.
: And for the continiance of the succession of the beforé-named comimittee or

feoffees, Be it endcted

(Section 2) That if either the said John Choate, Samiwiel Rogers, Aaron Porter o Franois
Choate, shall degease, or fémove out of said tovwn of Ipswich, or otherwise become or
urifit to discharge said trust, or tnreasonably neglect to do it, it shall and may be lawful
for the surviving and gualified remainder of those four persons, fiom time @ time, to
-apppintiomi other suifable persen or perspns in his or their room so deceasing, removing
or otharwm imqualified, or neglectmg his 6r their duty agaforesaid, which power of
appointméntshal descend to thoseso appomwd,sa as atways to have four of said
feoffees constituted in this way, and n¢ motg; and no person at any titie 1 be appointed
that {5 not an. inhabitant 6f the said tovwn; and the selectmén aforesaid, by this act
incorporated ag aforesaid, shall, from year to year, be succeeded by the thirse oldest
that office of the s¢lectnen of said town for the time being, other than such of them ag be
also-oné of the feoffees constitited as aforesaid; and in case it should at any time happen
that there is ot thrée selectmen chogen by said town that may have served fhie town in
that office before; then those ﬁmt named in such cheice shall succend a8 aforesaid.

. Aud forrendering the whole effectal,
(Section 3) That the aforesdid committee of feoffees in trust may, in all mattets relative to
said gramimar sehool, in which they may by force of this act be concemed, sue or be sued
. by the namié or the Feoffees of the Grammar School of the town of Ipswich, in the county

of Essex; and In @iis power their successots shall be inchided with respect to the
tramgactions of those that may have preceeded (sic) ther i eaid office.

(Section 4) This et 10 eofitinue and be in force for the space of twenty-one years from
the first day of Match next, and no longer.

St 1786, ¢. 54
Whereas (iHegible)
Was enacted i the yeax one thousand seven hundred and sifty five, to be in forcs for &
term of twerity 6ne years; frim the first of March, Oné thousand seven hundred and sixty
five, which Eaw has been found beneﬁc:ai and $o answer the purpeses for which it was
enad:fsd,
B it therefore Bnamed by the Senate, and House of Representatives, in General Court
assenibled by the at:ﬂwnty of the fams, That the said Law entitled “An Act for regulating
the gtmn:u&rSehmj in:Jpswich, in the eowity of Bssex, and for incorporating certain
persoms to manatge and direct the sare,” Be and hereby is made perpetual.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss . - Docket No. ESO9E0094QC

)
ALEXANDER B.C. MULHOLLAND, JR., )
PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK )
J. MCNALLY, and INGRID MILES, as they are )
the Feoffees of the Grammar Schootl in the Town )
of Ipswich,

FPlaintiffs,
V.

ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Defendants.

LI N N T T R

AFFIDAVIT OF DOUGLAS J. DeANGELIS
IN SUPPORT OF MOTION TO INTERVENE

1, Douglas J. DeAngelis, state the following upon my own personal knowledge or
information and belief:

1. I reside at 28 Turkey Shore Road, Ipswich, Massachusetts. [ have been an
Ipswich resident for a little more than 10 years.

2. I am an active member of the community, having served all that time on the Open
Space Committee as an assoclate and now voting member, as well as being a past member of the
Community Development Plan Implementation Task Force. I am also a past President and

current Vice President of Essex County Greenbelt Association, the local regional land trust.
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3. I own my own business and am a computer engineer by training, but also have
extensive real estate investments in the United States, Canada and New Zealand.

4, 1 have one son who is eligible to enter the Winthrop School next year. Ido have
concerns over class-size in what will be a critical year for his learning to read.

5. As described below, I and others have moved to intervene in this action because
of our alarm over the very recent decision by the School Commiftee to abandon its position with
respect to the Feoffees. We had been relying on the Schooi Committee to vigorously litigate the
issue of whether deviation from the Trust is permissible and whether the Feoffees should be
removed for their mismanagement of the Trust and replaced by town-appointed trustees with
: publicr accountability.

6. Like many Ipswich citizens and parents, I folowed the Little Neck issue over the
yearé. I became concerned in December 2009 and wrote a letter to Attorney General Martha
Coakley dated December 9, 2009. A copy of that letter is attached as Exhibit A,

7. The position I stated in my letter to Attorney General Coakley has not changed
significantly, except that as time has passed I have analyzed more closely the financial
implications of a sale of Little Neck and have come to the conclusion that one of the most
valuable aspects of fee ownership is the ability to control the seasonal use of the structures in a
way that is advantageous to the beneficiaries of the Trust. My analysis is attached as Exhibit B.

8. After writing my letter to Attorney General Coakley, I was given a copy of a legal
paper prepared by Kathleen Brill, a copy of which is attached as Exhibit C. Appalled by the
arguments advanced in that paper, I became more actively involved in an effort to address the

mismanagement of the Trust.
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9. In December 2010; I learned that tixe Feoffees had filed for partial summary
judgment and that there had been an executive session of the School Committee to discuss the
litigation. In that session, three of the seven members voted in favor of accepting the settlement
the Feoffees had previously negotiated with the tenants. Up until then, the School Committee
had consistently taken the public position of strong opposition to any sale of Little Neck.

16.  Iimmediately began working to persuade the School Committee of what I knew
to be true — that this was not acceptable to the vast majority of the parents and beneficiaries.

11.  Over the holidays and into January 2011, I worked with my attorney on an armicus
brief in opposition to the Feoffees’ motion for partial summary judgment. In cooperation with
three other parents in town ~ Jen Bauman, Rachel Roesler and Joanne Wilson - we.collected
commitments from nearly 700 supporters (the “Beneficiary Group™) in the span of just 10 days.
For context, this is about three times as many people as typically attend a town méeting in
Ipswich. Copies of the amicus brief and the Beneficiary Group list are attached to the
supplement to motion to intervene dated December 27, 2011.

12.  The Planning Board also voiced its concerns about a sale of Little Neck without
the Planning Board’s involvement and an analysis of the effect of lifting the restriction on
seasonal use. Attached as Exhibit D is a copy of the Planning Board’s letter to the Court dated
January 23, 2011,

13.  InMarch 2011, after the Feoffees’ motion for partial summary judgment was
denied, they held their annual meeting. During this meeting, the lifetime Feoffees, consistent
with their usual practice, appointed themselves to all the committees, outvoting the Selectmen

Feoffees by a count of 4-3.
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14, After this meeting, I approached the feoffees’ attorney, William Sheehan, and
asked him if the School Committee had seen or voted to authorize the Feoffees’ settlement with
the Little Neck tenants before the agreement was signed. He said no, and then added that the
Feoffees "assumed the School Committee would be okay with it since they had earlier voted to
approve a $26.5M deal.”

15. In truth, that earlier vote had been rescinded, and the tenant settlement includes
offsets that place the value far below $26.5M. It also anticipates litigation that could reasonably
be expected to cost the beneficiaries well over $1M in legal fees if the litigation were actively
opposed. In fact, on many occasions thereafter, Attorney Sheehan used the threat of those legal
fees to argue at Town Meeting agaimst allocating money to the School Committee’s fight.

16. In May 2011, Town Meeting sent another strong message to the School
Committee that it \%ranted them to continue the fight in Probate Court by allocating another
$300,000 to their legal fund in very tight fiscal times. In addition, Town Meeting sent a home
rule petition to the Massachusetts Legislature, asking it to rgorganize the Feoffees, which was
another strong message to the School Committee that the town wanted the governance fixed in
advance of making any final decision on the fate of Little Neck.

17. A week after Town Meeting, the town voted overwhelmingly (30%) in support of
the ballot referendum encouraging our representatives in the Legislatore to pursue the home rule
petition fo reorganize the Feoffees. In addition, three new members of the School Committee
were elected.

18.  Significantly, in the time between the filing of the amicus brief and today, the
fown has had the opportunity to elect only three of the seven current members of the Schoel

Committee. Those three new members represent the three votes against the proposed settlement
il
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with the Feoffees thaf was announced in Court on December 20, 2011. I believe that had we
been allowed to select seven new members, there would have been seven votes against.

19.  In September 2011, we organized a letter-writing campaign to the members of the
Joint Committee on Municipalities and Regional Government, which would soon be holding a
public hearing on our home rule petition. The campaign was very successful, and we also
organized a bus trip to the meeting from Ipswich.

20, Early in November 2011, we learned that the tenants were trying to “buy™ a fourth
vote on the School Comimittee by offering a slightly higher price, as evidenced by the minutes
from the October 31, 2011 meeting of the lifetime Feoffees attached hereto as Exhibit E. These
minutes make clear that the Feoffees were running out of money for their own legal fees, which
meant that the town’s strategy of continuing to fund the litigation was working. Additionally,
the minutes show that the Feoffees’ main concern was obtaining releases for themselves, rather
than what is best for the Ipswich Public Schools. |

21.  We also learned that the School Committee took an executive session vote at their
meeting on November 3, 2011, concerning whether to consider any improved offer by the
tenants, and that there were five votes against considering such an offer. I immediately
contacted Jeffrey Loeb, the chairman of the School Committee, and asked why this vote
constituted “litigation strategy” such that it was taken in executive session, because the vote was
merely reaffirming the School Committee’s understanding of the instructions of Town Meeting.
I suggested that the vote be taken again in open session. He replied that he did not want to do
anything that could affect the School Committee’s ability to vigorously pursue litigation.

22, Because our goal has never been to get in the way of the School Committee’s

vigorous pursuit of the litigation, we were willing to withdraw our request that the vote be taken
-5
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in open session. Isent an e-mail to this effect to Mr. Loeb, and he wrote back: “There wont [sic]
be any settlements that involve sale in any respect.” A copy of this e-mail exchange is attached
as Exhibit F.
23. We relied on Mr. Loeb’s staternent, because he held the fourth vote on the School
Committee and thus had the power to make his statement true.
24. On the night of December 16, 2011, after only about seven hours of testimony in
Court, and before any evidence had been introduced relating to whether there were grounds for
reasonable deviation, 1 learned of an “emergency” meeting of the School Committee to be held at
0:00 a.m. the following day. I knew enough about the process at this point to know what this
meant. [ attended with Clark Ziegler and Catherine Savoie, two other residents, and read a
statement outlining our position, finishing as follows:
In summary, let me say that I do not, in any way, question your dedication
to the Ipswich Public Schools, nor do I question your desire to do the right
thing. I do not, in any way, want to minimize the budgeting pressures that
you are continually facing. But these are characteristics and challenges of
most school committees in the Commonwealth. You are not unique in this
way. The way that you are unique is that you have the power to decide the
fate of a 350 year old endowment worth tens of millions of dollars. And
with that right comes the responsibility to have as much of this

conversation as possible IN PUBLIC and take the longest possible view
you can. ‘

25.  The School Committee then proceeded to vote, in private, to sell Little Neck
without giving any possibility for the town at large to voice its approval or lack thereof.

26.  1and the members of the Beneficiary Group relied on the School Committee to
vigorously litigate whether deviation from the Trust is lawful in these circumstances and whether
the Feoffees, given their many years of rﬁismanagement of the Trust, as outlined by the School
Committee in its Counterclaim, should be replaced by trustees appointed by the town boards and
Town Meeting. Relying on the School Committee, we refrained from intervening. It was not

&
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until the School Committee’s executive session vote on December 17, 2011, and the
announcement of the proposed settlement with the Feoffees on December 20, 2011, that we
realized we could no longer rely on the.Schooi Committee to vigorously litigate thése issues and
were forced to immediately intervene to protect the interests of our children, the true
beneficiaries of the Trust. |

27.  The sale and subsequent conversion of Little Neck to a year-round community is
a step that cannot be undone, and should never have been possible without a community-wide
discussion. In rushing to this decision, the School Committee has not only misrepresen’;ed the
béneficiaries, they have followed the same path of secrecy that the Feoffees followed for decades
before them. The Town of Ipswich is better than this. Even if four of the seven members of the
School Committee believe that settlement of this case is the proper course of action — and I still
have no idea what such a decision could be based upon, given the financial analysis — there is no
reason why the School Committee conld not have presented the logic for their decision in public

and made the settlement contingent on-a special Town Meeting vote.

Signed under the pains and penalties of perjury this 30th day of December, 2011.

Duglas IyDefngelis

0200



EXHIBIT A

0201




28 Turkey Shore Rd
Ipswich, MA 01938

December 9, 2009

Attorney General Martha Coakley
Cne Ashburton Place
Boston, MA 02108

RE: Feofees of the Grammar School Trust

Attorney General Coakley:

Let me start by congratulating you on your victory in the Democratic primary. We will all be proud to
have you as our next Senator.

I'm writing you today about a situation in my home town of Ipswich. It has come to my attention that
the lifetime trustees of the Feofees of the Grammar School Trust have gone to Probate Court in Salem in
an attempt to break William Payne's will, which gave the land at Little Neck to the Trust and stipulated
that it not be sold. :

While I realize that this is a politically charged subject in town, I myself am not a very political person.

I come at this from the perspective of my role as President of Essex County Greenbelt, the non-profit
land trust serving this region. That perspective leads me to the conclusion that we all must do whatever
we can to determine and follow through on the intent of the donor.

With his will, William Payne effectively ereated an endowment for our local schools. While there are
many who believe that they could do a better job managing this endowment if it were in the form of
dollars rather than land, Payne did not provide for that option. By explicitly foreclosing the alternative
of conversion of the land into dollars, I believe Payne was acknowledging the greater permanence and

_ stability of real estate vs. dollars (which have the pesky habit of being raided for “emergency” capital
needs, or devalued by corrupt Wall Street actors). For that reason I ask that you not support the
Feofees attempts to sell or mortgage any part of the land on Little Neck.

In my opinion, the core problem on Little Neck is that the lessees have been allowed to pursue a
frivolous lawsuit against the Feofees related to the recent increase of the land rent to market rates. For
decades, the lessees had been asked to pay only nominal Jand rent, and this in turn led to poor return on
the endowment for the town and huge windfalls for the lessees when they go to sell the buildings on that
land. In effect, the market value of the physical structures have been far higher than any rational value
because the cost of the land lease has not represented the true value of the land. So now the Feofees,
rather than fight the lessees, have decided that the easy way out is to sell the land to the very people
who are suing them. If the Feofees could be allowed to collect a market rate for the land lease, then
there would be no need to break William Payne’s will and the land would function well as a proper
endowment forever. For that reason, T also ask that you do whatever you can do derail the lessees
lawsuit against the Feofees.

Thanks for your attention to this matter and I stand ready to help in any way 1 can.

Douglas J. DeAngelis
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Financial Analysis of Sale vs. No Sale of Little Neck

Assumptions Common to "No Sale" scenarios:

o Tenants would be given Jong term leases (in this case 30 years) with no possibility for rent
increases above the CPI

o The 143 housing units that are currently seasonal would stay seasonal

o The wastewater loan would be paid off over 20 years with equal principal payments of
$300,000 per year .

s - A "sinking fund” for capital improvements (such as erosion control) is contributed to in the
amount of $120K per year

Assumptions Common to "Sale" scenarios:

o Sale proceeds of $24.8M

a Corpus value is adjusted for inflation each year through reinvestment

» Trust expenses of .4% or 40 basis points (includes legal and accounting)

s Seasonal units converting to year-round contribute new students to the Ipswich School
System at the rate of an average Ipswich household (.4 students per household)

» Secasonal units converting to year-round contribute new year-round residents at the rate of an
average Ipswich household (2.42 residents per household)

o Costs to the town for municipal and school services generally increase at the rate of inflation
(if costs were to increase at a higher rate, then the Sale scenarios would become even less
attractive)

0204



Additional “Most Likely Scenario” Assumptions

In this scenario and the accompanying chart, I make assumptions that are not overly optimistic or
pessimistic for either the “No Sale” or “Sale” options. In this scenario, the sale option generates
only a small net benefit for a few years before becoming a drain on the town from then on.

Most Likely “No Sale™ Scenario:

e As an incentive, rents will be set initially at 90% of the fair market rent that was. established
by all four appraisals (Feoffees, School Committee, FinCom and Tenants)
s A professional property manager is hired and charges 15% of the gross incotne

Most Likely “Sale” Scenario:

o Corpus safely returns on average 1.5% over the rate of inflation (so 4.5% in an environment
of 3% inflation) ~
143 units of seasonal housing convert to full time housing over a span of 15 years

s New year-round residents create an incremental burden on the town budget of only 50% of a
typical new resident (since they were already part time residents)

Net Fiscal Benefit (in Constant 2011 Doliars) -
Most Likely Scenario

1400000

1206000

1000000 -

800DO0D

§00000

400660
——No Sale

Sake

200000 Fie et b i e

s 3, TAEY 2 SRR RS R
i s AR R ey FRiG TS o T e AT
0 & i ]
. I b e TG
G0 f N 0 R0 e TRy e y t(g N‘:hg
A

~200000

l"‘h e % =
RRaht ey i

400000 BEEENI S VAl I e e
IR ) SR R O
600000

~800000

0205




Additional “Pessimistic No Sale/Optimistic Sale” Assumptions

In this scenario and the accompanying chart, I make assumptions that are intended to be
pessimistic for the “No Sale” option, and optimistic for the “Sale” option. Even given these
starting conditions, the time period during which the sale option generates a higher net benefit is
a matter of just a few years. Within a little over 20 years, there is a structural net deficit.

Pessimistic “No Sale” Scenario;

s  As an incentive, rents will be set initially at 80% of the fair market rent that was established
by all four appraisals (Feoffees, School Committee, FinCom and Tenants)
s A professional property manager is hired and charges 20% of the gross income;

Optimistic “Sale” Scenario:

» Corpus safely returns on average 2.5% over the rate of inflation (so 5.5% in an environment
of 3% inflation}

o 143 units of seasonal housing convert to full time housing over a span of 30 years
New year-round residents create an incremental burden on the town budget of only 25% of a
typical new resident (since they were already part time residents)

Net Fiscal Benefit (in Constant 2011 Dollars)
Pessimistic No Sale/Opfimistic Sale
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Kathieen Britl
Environmental Law Seminar
Final Paper

May 19, 2010

THE FEOFFEES OF THE IPSWICH GRAMMAR SCHOOL:
- AN EXTRAORDINARY QUESTION OF
TRUSTEES’ FIDUCIARY DUTY,
THE ATTORNEY GENERAL'S OVERSIGHT RESPONSIBILITY,
AND THE FATE OF THE NATION'S OLDEST LAND TRUST
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“I give unto the free school of Ipswich the little neck of land at Ipswich ...
to be and remain to the benefit of the said school of Ipswich forever...
the said land not to be sold nor wasted.”

~Will of William Payne, 1660

“I really have a problem with what might happen with the Little Neck land trust. 1¢’s described
as the oldest land trust in America. [t’s very unique; ... just as we are concerned about
preserving things, why shouldn’t we be concerned about preservmg institutions?”

Jim Engel, Ipswich Selectman, 1999

“When [the land at Little Neck] is worth $15 million, and the schools have only collected
$75,000 in the last two years, something is drastically wrong. We could have been the best
school district in Massachusetts had the feoffees operated Littie Neck as true trustees. That s,
for the kids, not the renters.”

Edmund Traverso, Ipswich School Committee, 2001°

“[Coming to a fair and equitable agreement for new lease terms] proved to be something that was
emotional, difficult, and in the end, a near impossible task. We came to what 1 consider to be a

better solution, which is a sale.”
Mark DiSalvo, Little Neck resident, 2008°

“No one represented [the] public’s interest in settlement negotiations.”
) - Editors of the Ipswich Chronicle, 2010
“The point of the deal is that it ends the impasse, which for the last four years has only hurt the
beneficiaries of the Land Trust - the public schoolchildren of Ipswich.”
Bert Scager, Little Neck resident, 2010°

“1 guess “forever” isn’t what it used to be. The land itself stands as a monument to the
commitment made so many years ago to the children of Ipswich. We should worry that lacking
the tangible reminder, over time we wx]l forget that obligation. Can’t we find a way to uphold

this responsibility?”
Guy Clinch, Ipswich Resident, 2010f

“They will work it out among themselves. [The situation] is so difficult; there is nothing we can

add.”
Johanna Soris, Assistant Attorney General, 20108

* Coeo McCabe, Other Summer Colonles Face Septic Decisions, BOSTON GLOBE, Apr. 18, 1999, City Edition, at 1,
® Scott S. Greenberger, Schac! Funds at Center of Dispute in [pswich, BOSTOR GLOBE, Mar, 20, 2001, at AT,
¢ Yohn Laidier, Little Neck Agreement Within Sight, BOSTON GLOBE, Dec. 18, 2008, Globe North, at 2.
¢ Little Neck Reviews the Right Move, IPSWiCH CHRONICLE, Feb. 4, 2010, Opinion.
N Letters to the Ediior, IpSwiCH CHRONICLE, Jan. 25, 2010,
Pid
& Telephone Interview with Johanna Soris, Assistant Attorney General {(Apr. 27, 2010).
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William Payne, a founding member of the Ipswich School Committee, bequeathed upon
his death in 1660 a unique and valuable asset to be held in frust forever for the benefit of the
ipswich Public Schools. That asset was the twenty-seven acres of land at Little Neck, then a
bucolic seaside drumlin at the edge of Ipswich, overlooking the Ipswich River, Crane Beach,
Plum Island, and the Atlantic Ocean beyond. Payne specified that the land should “be and
remain to the benefit of said school of Ipswich forever ... said land not to be sold nor wasted.”
In 1660, the trust leased grazing rights to the land to farmers, and turned all the proceeds over to
the schools. By 2009, the trust was leasing lots on Little Neck to 167 cottage tenants, who over
the past century had built and maintained seasonal or year-round homes on the land. In many
recent years, the trust had contributed nothing to the schools. Now, in the first decade of the 21%
century, backed by the desire of the tenant families to acquire clear title to their individual
houses and lots, the trustees have taken the School Committee to court, seeking a change in the
express terms of the trust to allow the land to be sold outright to the current cottage community.

How had the three-hundred-and-fifty year old land trust devolved té the point where the
trustees had stopped making payments to the beneficiaries and instead sought authorization for
the expressly forbidden sale of the sole remaining asset? The trustees, known locally as the
Feoffees of the Ipswich Grammar School, have an obligation under well established principles of
trust law to prudently manage the trust according to ifs stated terms. Yet over the past three
decades, the trustees have made payments to the schools in less than half of the fiscal years,
Under principles of trust law, the fiduciary duty the trustees owe to the beneficiaries, the town’s
schoolchildren, is the highest standard of care known in law or equity: that of undivided loyalty,
Yet it would appear that the trustees have continually acted for the benefit of the cottage owners,
by keeping rents low, to the detriment of Ipswich’s schoolchildren. According to doctrines of
trust law, the trustees have a duty to avoid even the appearance of impropriety in their
management of the trust, and must never let their personal interests conflict with their fiduciary
duties. Yet the trustees have at various times rented cottages to friends and family members, and
even rented cottages themselves, at well below market rates. Abused, violated, and ignored for
decades, the nation’s oldest land trust appears to be on the brink of an unnecessary extinction. |
The fate of the trust, and the interests of its beneficiaries, the schoolchildren of Ipswich, now

rests in the hands of the Attorney General and the Probate Court,
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Part | of this paper outlines the history of the trust (the “Grammar Schoo! Trust” or the
“Trust”) beginning with the founding documents from the 1650s and 1660s, which establish the
Trust’s charitable purpose, set its terms, and specify the composition of the trustees. The next
stage in the evolution of the Trust occurred in the 1700s, during which a series of acts of the
Legislature clarified and modified the structure of the Trust. A final series of acts of the
Legislature from the 1800s and 1900s authorized the trustees to sell specific trust assets and to
invest the proceeds on behalf of the beneficiaries. Part [ concludes by summarizing the recent
history of the Trust, including the problems that have arisen in the late 1900s and early 2000s
with respect to the management of the Trust.

Part I briefly outlines the various duties that trust law places upon the trustees of the
Grammar School Trust as fiduciaries, with respect to loyalty, prudent management, and
avoidance of conflicts. This part demonstrates that the actions of the trustees in recent decades
have breached those fiduciary duties. |

Part III summarizes the legal disputes in which the Grammar School Trust is currently

embroiled. This part first describes the class action lawsuit filed in Superior Court by the tenants
of Little Neck against the trustees in 2006, alleging mismanagement in their role as landlords.
This part then describes the proposed settlement agreement for that lawsuit, which would turn
Little Neck into a condominium, essentially selling the trust land to the tenants. Part Il ends with
a discussion of the suit filed by the trustees in Probate Court, in which the trustees are seeking
permission to deviate from the terms of the Trust to permit the sale of the trust’s sole asset, the
land at Little Neck, and the School Committee is seeking to reform the administrative structure
of the trust.
. Part IV outlines the legal principles and doctrines that govern reformation of charitable
trusts, and applies them to the proposed Grammar School Trust modifications before the Probéte
Court. This part shows that the fit between the judicial trust modification tools and the trustees’
proposed deviation to permit the sale of Little Neck is weak at best. This part then summarizes
the Attorney General’s statutorily mandated role as overseer of public charities and analyzes how
her responsibilities relate to the Grammar School Trust. _

Part V ends by placing into context the unique and historic nature of both the trust and its
sole remaining asset, the land at Little Neck. Noting the potential for complex and short-sited

political motivations to overwhelm both the trustees and the beneficiaries, this part concludes
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that it is imperative that the Attorney General exercise her oversight responsibilities to protect

the Grammar School Trust and its beneficiaries, the schoolchildren of Ipswich.

1. HISTORY OF THE GRAMMAR SCHOOL TRUST

A. Establishment & Early History
In 1650, the Ipswich Town Meeting voted to create a trust entity and granted the two

named trustees, William Payne and his brother Robert, legal title to certain parcels of land then
held by the Town, “for the use of the school.”’

In 1652, Town Meeting voted to establish a trust entity with eight trustees, authorize
them fo manage and regulate “the schools and the affairs thereof,” and empower them to receive
all past and future donations of land and money for the “building and maintenance of a grammar
school.” The responsibilities of these trustees were similar to those of a modemn day school
committee. The relationship between the two trusts was not clearly defined, but the 1652 trust
seemed designed to expand upon and replace the first trust.

In 1660, Mr, William Payne, a named trustee of both the 1650 and 1652 trusts, passed
away, bequeathing from his own personal land holdings the following in his will:

I give unto the free school of Ipswich the little neck of land at
Ipswich commonly known by the name of Jeffrey’s neck, [which]
is to be and remain to the benefit of the said school of Ipswich
forever [as I have formerly intended] and therefore the said land
not to be sold nor wasted.”

By 1756, the trustees had become known as the Feoffees of the Ipswich Grammar
School. The relationship between the 1650 trust, the 1652 trust, and the terms of the various
public and private grants given to the schools had created some confusion, most significantly in
the method for appointment of trustees and their successors. Fearing “endless disputes” over the

differently constituted grants, the Town, by vote of Town Meeting, petitioned the legislature for

an Act that would clarify the terms of the trust and its management.’

! First Amended Complaint for Deviation Pursiant to G.L. ¢. 214, §10B at app. a (Minutes of Town Meeting, Nov,
14, 1650), Multholland v, Att'y Gen., No. ES09E0094QC (Mass. Prob. and Fam. Ct. filed Oct. 6, 2009).

* First Amended Complaint, supra note 1, at app. b (Wiil of William Payne) (spelling medified by author from the
original.)

? First Amended Complaint, supra note 1, at app. a (Minutes of Town Meeting, Jan. 12, 1756).
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The legislature responded by passing Chapter 26 of the Acts of 1756, The Act
recognized that private persons had “granted and conveyed to the feoffees in trust ... certain
lands ... for the use of school-leaming in {Ipswich] forever.”* The act identified the confusion
caused by the differing language among such private grants and the trusis established at this
early juncture by the Town, but noted that “they were all designed for one and the same use.”

The act formally incorporated the four existing privately designated feoffees as lifetime
trustees with the power to appoint their successors. The three eldest selectmen of the Town were
to serve as additional trustees. The act affirmed the responsibility of the trustees to manage the
land for the benefit of the schools, to charge and collect rents, to report annually to Town
Meeting, and to “transact and order all matters and things relative to such school, so as may best
answer the origirﬁa! intent and design” of the donors.® Any doubts about whether the early public
and private grants were vested in the same trust were now erased. For purposes of this paper,

that trust will be called the Grammar Séhool Trust.

B. Modern Amendments
Throughout the 18" century, the Town sought the assistance of the legislature in

modifying and clarifying the terms of the Grammar School Trust. Although the reformation of a
charitable trust is a function primarily reserved for the judiciary today, resort to special act of the
legislature was not uncommon in an earlier day.”

In 1766, the Town appealed to the legislature to renew the act of 1756, as it had been set
to expire after ten years. The Town had found the clarification provided by the prior act to be
“of great advantage to the interest of learning” in the Town, as it had resolved all prior doubts
and disputes about the trustees and their powers.® The legislature responded by passing Chapter

5 of the Acts of 1766, extending the provisions of the 1756 act for another twenty one years. In

# 8t. 1756, c. 26, first par.

s Id. .

© 8. 1756, c. 26, §1. :

7 In some jurisdictions, it was the custom to seek legislative modification of a charitable trust, particularly when the

modification sought was authorization to sell trust. property free from the restrictions of the trust, 40 A.L.R.2d. 556

§ 3(a). The legislative response would be to pass a special act conferring authority for such sale upon the trustees,

frequently bundied with restrictions tying the use of the proceeds to the original charitable purpose of the trust, /4

The Supreme Judicial Court of Massachusetts confirmed in 1921 that although the Legislature has only a limited

power to modify a charitable frust, it does have the power to “authorize the conversion into personalty of real estate

Exeid on trusts, which cannot otherwise be conveyed.” /nn re Opinion of the Justices, 237 Mass. 613, 617-18 (1921),
8t. 1766, ¢. 5.
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1787, on the eve of the 1766 act’s expiration, the legislature passed an aet making the 1766 act
perpetual.’

In the 19" and early 20™ centuries, the Town appealed to the legislature at various times
for authorization to sell certain parcels of land then held in trust for the schools. The legislature
responded by passing acts in 1835, 1892, and 1906, that authorized the trustees to sell particular
parcels of land, and directed the trustees to invest the proceeds and apply the income towards the

beneficiaries, in accordance with the provisions made permanent by the 1787 statute.!”

C. Recent History & Origins of Current Dispute

Due to the various legislatively authorized sales of trust assets during the 19" and 20%
centuries, the land at Little Neck is now the sole asset remaining in the Grammar School Trust."!
Initially, the trust rented out grazing rights on Little Neck to livestock owners and delivered the
proceeds to the grammar school. In the late 1800s, the first cottage was built on Little Neck. In
the early 1900s, as the popularity of seaside resorts rose, land use at Little Neck switched from
pasture to summer cottage community, and grazing fees were replaced by rental fees. Residents
bought the rights to erect cottages on Litile Neck, on trust-created Iots, which they constructed
and then owned. The trustees constructed a communal ball field, wharf, and recréation center on
the land. The trustees continue to hold legal title to the land underneath the cottages, with
equitable title held by the Ipswich schools, the beneficial owners of the land. There are now 167
residences on Little Neck, 24 of which are occupied year round, and the remainder of which may
be occupied for 8 months out of the year. The tenants are tenants at will.

In recent decades, the trustees have not followed the presumptive legal requirements of
their roles as landlords and as trustees, They have poorly managed the property, leading to
frustration on the part of tenants. They have failed to make payments to the schools, angering
the intended beneficiaries. In 2001, after many years of continued frustration, a vote of Town
Meeting established the Town Committee on the Feoffees to investigate the operations and

financial records of the trust.

? 81, 1787, ¢. 54.

19 81, 1906, ¢. 506; St. 1892, ¢. 66; St. 1835, ¢. 106,

' At various times, trust assets included parcels of land in Ipswich, Essex, Rowley, and Revere. No financial
investments from those various sales remain among the trust assets, TOWN COMMITTEE ON THE FEOFFEES,
RESEARCH FINDINGS 1-2 (2002), http//www.town.ipswich.ma.us/Main%20Links.htm (follow “Town Committee on
the Feoffees" hyperlink; then follow “Research Findings™ hyperlink).
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In 2002, the Town Committee on the Feoffees reported its findings. Although the
composition of the Feoffees was required by Chapter 5 of the Acts of 1786 to include the four
lifetime appointees and the three eldest selectmen, the Committee found that the selectmen had
not acted in that capacity in the Jast eighty years.” The Committee found that of the lifetime
Feoffees, many had served as Feoffees while simultaneously residing as tenants on Little Neck.
The Committee found that the rents being charged by the Feoffees did not reflect the valuation of
the property.”® In 1998, the annual cost to cottage owners to rent a seasonal cottage was $800,
while the annual cost to rent a year-round cottage was $900. The Committee found that cottage
owners were able to turn around and rent out their cottages to others during the summer months
for between $650 and $800 per week,

The Commitiee reported on the financial payments made by the trustees to the town for
the support of the Ipswich Schools. The Committee found that the Grammar School Trust’s
contributions to the schools had been “much smaller than a beneficiary would normally expect
from a trust with assets as valuable” as the land at Little Neck.  For the 25 year period
surveyed, annual payments were made to the town in less than half of the fiscal years.ts
Between 1976 and 1994, annual payments ranged from 30 (in thirteen of those years) to $7500.
One of the lifetime Feoffees explained that during some of those years, the schools “didn’t
request” any money from the trustees.’®  As public dissatisfaction with the Trust’s ievel of
contribution rdse in the mid 1990s, those payments began to increase. The Committee found that
the Feoffees’ annual financial staterents submitted to the town were “deficient in many
respects,” including a failure to distinguish between trust assets (real estate) and tenant assets
{cottages), a failure to account for interest accrued on savings accounts or transfers in and out of

savings accounts, a failure to have figures add up, and a failure to have accounts audited."”

12 k1 2006, at the urging of the tenants of Little Neck, the three eldest selectmen voted to resume their seats as three
of the seven trustee Feoffees. The lifetime Feoffees initially refused to permit the selectmen to participate in any
meetings. But afier a2 2006 Essex Country District Attorney opinion classified the Feoffees as a quasi-public entity
subject to open meeting laws, the lifetime Feoffees relented in 2007, See Brenda 1. Buote, Little Neck Landlords
Open Door, BOSTON GLOBE, lan. 4, 2007, Community Briefing, at 2; Steve Landwehr, Tenants in Deal to Buy
Little Neck, SALEM NEWS, Jan. 14, 2010, available atf 2010 WLNR 142573; Steve Landwehr, Tenants to Buy
Ipswich's Little Neck, SALEM NEWS, Dec. 10, 2008, available ar 2008 WLNR 23690906.

3 Town COMMITTEE, supra note 11, at 4-5

Y Id at 7.

14 at 6.

' Seott S. Greenberger, School Funds at Center of Dispute in Ipswich, BOSTON GLOBE, Mar. 20, 2001, at Al.

17 Town COMMITIEE, supranote 11, a1 7,
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Finally, the Town Committee on the Feoffees reported that the School Committee had
never publicly reminded the Feoffees of their fiduciary responsibilities or asked them to increase
their contributions to the schools. The Superintendent of schools during the mid 1990s had been
a tenant of the Feoffees at Little Neck. The School Committee voted against the establishment

of the Town Committee to investigate the Feoffees.®
II. VIOLATIONS OF TRUSTEES® FIDUCIARY OBLIGATIONS

it would appear from the history of the last few decades that the Feoffees have violated
many of the principles to which such trustees are held under trust law. Any violations of such
duties are considered breaches of trust, for which trustees may be held personally liable."

The Feoffees, as trustees, have a fiduciary duty to the Ipswich Schools, as the beneficiary
of the Grammar School Trust, to act at all times for the sole benefit and interests of the
beneficiary, and to prudently manage the trust®® Tt would appear that the Feoffees have
frequently looked out for the interests of the tenants over the schools, by keeping rents artificially
low instead of charging market rate rents to maximize payments to the schools. In recent years,
mismanaged capital improvement projects have led to rising debt payments and soaring litigation
costs, resulting in a very unfavorable asset-to-liabilities ratio.”’ |

The fiduciary duty owed by the trustees to the beneficiaries is highest standard of care at
either equity or law, requiring undivided Joyalty.” This standard of care requires trustees to
keep regular records of trust activities and report to the beneficiaries.® The Feoffees have
frequently made no payments at all to the schools, and have insisted that the schools must
request the money in order for any to be distributed. The Feoffees have not been forthcoming
with information and cannot account for many years worth of transactions.

Fiduciaries have an obligation not to be in a position where personal interests conflict

with fiduciary duties. They have the duty to avoid even the appearance of impropriety in this

8 1d at 7-8.

1 MaRK REUTLINGER, WILLS, TRUSTS, AND ESTATES: ESSENTIAL TERMS AND CONCEPTS 226 (1993)
B Jd, a1 220,222,

* Qally Kuhn, Statements Show Feaffees Cash Poor, IPSWiCH CHRONICLE, Feb, 11, 2010.

# REUTLINGER, supra note 19, at 220,

#Id. at 325,
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regard.”® At various times one or more of the Feoffees have also been tenants at Little Neck.
Two of the existing Feoffees were simultaneously both tenants and Feoffees. The interests of the
tenants and the beneficiaries are inherently conflicting in a scenario where tenant rent payments

form the basis for payments to the beneficiaries.
IIL. CURRENT LEGAL DISPUTES

The Feoffee trustees are now embroiled in two lawsuits related to their role as trustees of

the Grammar School Trust and as landlords for the land at Little Neck.

A. Superior Court Lawsuit

In 2006, responding to pressure from ther Town to adhere to their fiduciary duties, the
Feoffees announced rent increases for the tenants at Little Neck., The increases would raise
annual lot rental prices from $5000 to $9700 for seasonal cottages, and from $5500 to $10800
for year-round residences. The Feoffees threatened to evict tenants who failed to sign new leases
with the rent increases.” The tenants then filed a class action lawsuit in Essex Superior Court
alleging mismanagement by the Feoffees in their role as landlords and contesting the terms of the

new lease®  While the lawsuit was pending, the Feoffees agreed to hold off on eviction
proceedings if tenants continued to pay the 2005 rent figures, property taxes, and a share of the
cost of recent capital improvements.”’

In December of 2008, after years of unproductive negotiations to which neither the Town
nor the School Committee were made a party, the tenants and the Feoffees agreed to a proposed
settlement, which would sell the land of Little Neck to its tenant residents.”® For a sale price of
$26.5 million dollars, the Feoffees agreed to sell the land of Little Neck, which at the time was
assessed by the Town at approximately $56.6 million dollars. Both sides acknowledged that the
settiement would require the approval of the Attorney General and the Probate Couﬁ. By

October of 2009, the deal for sale had fallen through, but the Feoffees nevertheless began to

2
Id at 220.

% Brenda J. Buote, Tussle in Ipswich over 1660 Bequest, BOSTON GLOBE, Nov. 5, 2006, Globe North, at 1,

% Lonergan v. Foley, No. ESCV2006-02328 (Mass. Sup. Ct. filed Dec. 8, 2006). See also 2006.11.05 Boston

Giobe.

* gteve Landwehr, Little Neck Residents Gird for Court Battle, SALEM NEWS, Mar. 18, 2008, available at 2008

WLNR 5280237,

8 John Laidler, Little Neck Agreement Within Sight, BOSTON GLOBE, Dec. 18, 2008, Globe North, at 1.
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pursue legal authorization for a sale.” In January of 2010, the Feoffees announced that a new
agreement had been reached, which would instead create a condominium out of the land at Little
Neck. The sale price attached to this deal was approximately $29 million dollars, or about
$174,551 per lot.

B. Probate Court Lawsuit
In October of 2009, the Feoffees filed suit in Probate Court against the Ipswich School

Committee and the Superintendent of Schools, requesting permission to change the terms of the
trust fo permit the sale of the trust’s sole asset, the land at Little Neck.’® The suit also named

3t An amended complaint was filed by the Feoffees

Attorney General Martha Coakley’s office.
in December of 2009, reflecting a new plan to create a Condominium at Little Neck, but not
specifying the terms of the proposed sale.”

In December of 2009, the School Committee filed an answer and counterclaim,
requesting dismrissal of the petition to permit the sale, and seeking a change in the management
of the trust, to make the trustees publicly appointed and publicly accountable.”® The School
Committee had been working on a revised structure for administering the Grammar School Trust
since 2006. Earlier in 2009, Town Meeting had voted to send a home rule petition to the
Legislature to restructure the Feoffees. That petition languished in Committee, as representatives
felt that reformation of the trust was more appropriately the function of the Probate Ci)urt.34 A
version of this original proposal for modifying the administrative structure of the trust was filed
with the School Committee’s counterclaim in the Probate Court. The School Commiitee’s
proposed revised governance and administrative structure would seek to achieve transparency
and accountability. It would replace the existing seven member board with seven new trustees,
two of whom would be appointed by the Sehool Commitiee, two by the Finance Committee, two

by the Board of Selectmen, and one by Town Meeting, All trustees would serve three year

terms.

* Steve Landwehr, Feoffees Sue for Right to Sell Little Neck, SALEM NEWS, Nov. 7, 2009, available at 2009 WLNR
19762786,
1 nulholiand v. Att’y Gen., No, ES09E0094QC (Mass. Prob. and Fam. Ct. filed Oct. 6, 2009).
*! Complaint for Deviation Pursuant to G. L. ¢. 214, § 10B at 1, Mulkolland, No. ESO9E0094QC.
22 e A
First Amended Complaint, supra note 1, at 7-8.
* Answer and Counterclaim of Ipswich School Committee and Richard Korb, Ipswich Superintendent of Schools,
Mudholland, No. ES09E0094QC,
3 Letters to the Editor, [PSWICH CHRONICLE, Jan. 25, 2010,
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While the suits in Superior Court and Probate Court have been pending, annual payments
to the schools have ceased. Meanwhile, the Feoffees have spent $700,000 in legal fees over the
past three years. The Town’s School Committee and Finance Committee have begun evaluating
the finances of the Feoffees, as well as the finances of the proposed sale.® The Town hopes to

determine whether the proposed sale is in the best interest of the beneficiary public schools.
IV. TRUST REFORMATION

All parties to the petition for administrative deviation before the Probate Court agree that
the terms of the Grammar School Trust must be reformed before the trust can return to serving
its intended purpose of benefiting the Ipswich schools. The question for the Probate Court is
whether the reform should provide a change in administrative management, allow for a transfer
of assets from land to monetary investment, or some mixture of the two, Under traditional
principles of trust law, charitable trusts can be reformed only in limited circumstances.

This part reviews the terms, doctrines, and processes applicable to a }equest for the
reformation of a charitable trust. It begins by exploring the elements requisite for the formation
of a charitable trust. Under Massachusetts law, a court is permitted to reform the terms of a
charitable trust under two doctrines: cy pres and administrative deviation.®® These doctrines are
separate and distinct, though they are frequently confused. Next, this part explores the trustee’s
power of sale over a corpus consisting of real property. This part then reviews the court’s
holdings on the relationship between deviation from a trust’s terms and mismanagement.
Finally, in light of the complex doctrines of trust reformation and the serious potential for abuse
of the trustor’s intent, this part emphasizes the importance of the Attorney General’s role in
overseeing public charities in general and actively participating in the resolution of this particular

dispute.

3 jane Dooley, Many Stumbling Blocks to Little Neck Sale, 1pswiCH CHRONICLE, Feb. 11, 2010, at 10.
% See G L.c.214,§ 108,
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A. Charitable Trusts

First, it is necessary to establish that the Grammar School Trust qualifies as a charitable
trust under Massachusetts law.®” The basic elements of a trust are the trustor {donor), the trustee,
the corpus (assets), and the beneficiary. Here the trustor is William Payne, the trustees are the
Feoffees, the corpus is the land at Little Neck, and the beneficiaries are the public schools of
Ipswich. 1t is evident that the trust also meets all the common lav;«' requirements for a charitable
trust. Common law holds that a charitable trust must have a primary purpose of benefiting the
general public or a segment thereof.® In this case, the beneficiaries of the trust are the Ipswich
Public Schools, and by association therefore the school children and the general public of the
Town of Ipswich. The purpose of the trust must also fit within the common law’s generally
accepted categories of charitable uses.” Promotion of education and maintenance of schools are

universally held to be charitable uses.*

In fact, the trustees themselves have indicated to the
Commonwealth that they consider themselves to be trustees of charitable trust. The Feoffees
have registered with the Attorney General’s Public Charities Division as a “non-profit charitable
organization conducting business within the Commonwealth™  Thus, the Gremmar School

Trust fits squarely within the category of charitable trusts.

B. Cy Pres
One method available to the courts for reforming a charitable trust is the doctrine of cy

pres. Cy pres is applied when the ability of the trustee to carry out the primary charitable
purpose of the trust has become impossible to exercise. Cy pres is a rule of judicial construction
which can move the court to substitute a different charitable purpose for the failed one.” The

term cy pres means “as near as,” suggesting that the court must find a substitute charitable

*" The elements of a charitable trust are defined not by statute but by common law.

¥ REUTLINGER, supra note 19, at 209,

% See Jackson v. Ph;ihps, 96 Mass, 539, 551 (1867) (noting that Massachusetts courts will analyze s trust’s alleged
charitable purpose by seeing if it fits within the spirit of the preamble of the since-repealed Statute of Elizabeth (also
known as the Statute of Charitable Uses)).

8 See id, (noting that the preamble to the Statute of Ehzabeth specifically includes the “maintenance of schools of
learn, free schools, and scholars of universities” as a chantable use).

A T'he trust is registered with the Attomney General as Account Number 042372, The filings of the trust are
available for view in the Attorney General's database at:

http:/fwww.charities.ago.state ma.us/charities/index.asp?charities_app_ctx=details&charities_sub_ctx=entry&origin
=search&agn=252927283227&bod=1272353659.

2 LORING: A TRUSTEE'S HANDBOOK § 8.15.20 (Charles E. Rouads, Jr. and Charles E. Rounds, II, eds., 2009
edition),
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purpose that comes as near to the trustor’s intent as pOSSibl€.43 The doctrine is only to be applied
when the trustor’s original intent has literally become impossible to achieve. The seminal

Massachusetts case of Jackson v. Phillips, 96 Mass. 539 (1867), dealt with just such an

impossibility: the donor had created a trust to promote the abolition of slavery, but that end had
been accomplished with the passage of 13" Amendment. The court applied the doctrine of cy
pres, directing that the trustor’s funds should instead by applied to educate and aid freed former
slaves.*" The doctrine of ¢y preslis inapplicable to the present dispute over the Grammar School
Trust, because there is nothing to indicate that the trust’s primary charitable purpose of

supporting the public schools of Ipswich can no longer be achieved.

C. Administrative Deviation

The equitable doctrine of administrative deviation is applied when a party seeks to
change not the primary charitable purpose of the trust, but the administrative terms of the trust.
It is a means of relief designed to prevent serious erosion of the trustor’s purpose as a result of
unanticipated circumstances. For example, in a case where a trustor leaves a structure to be used
for the charjtable purpose of a convalescent home, but government regulations have since
rendered that structure unsuitable for tha; purpose, the court may utilize administrative deviation
to permit the razing of the structure in order to enable the construction of a new convalescent

home.”

Before applying this doctrine, the courts will require evidence of unforeseen and
unforeseeable changes in circumstances, and a frustration of the trustor’s objective if the trust
conditions are strictly followed.*® The test is not what is in the best interest of the beneficiaries,
but rather whether the petitioners have demonstrated that the trustor’s intent is incapable of
" fulfillment.*” The doctrine does not provide a “license to substitute the court’s or the trustee’s
preferred methods of administration for those established by the [trustor].”

One receﬁt Massachusetts case demonstrates that the court will not issue an
administrative deviation from the express intent of the trustor that the corpus not be sold, merely

because the trustees request it. In MFA v, Beland, 432 Mass. 540, 542-43 (2000), rustees

# 14D Mass Practice Series § 18.36.

" Jackson, 96 Mass. at 597-99. :

 See Wigglesworth v. Cowles, 28 Mass, App. Ct. 420, 428-30 (1995) (suggesting that such actions on the part of
the trustees would have been approved by a reviewing court under the doctrine of administrative deviation.)

* L ORING, supra note 42, at § 8.15.20.

41 Id.

* REUTLINGER, supra note 19, at 163-64.
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requested administrative deviation from the trustor’s express direction that the fourteen paintings
'constituting the trust corpus not be sold. The couwrt refused to apply the doctrine of reasonable
deviation, holding that the trustees had made no showing that the terms of the trust prohibiting
sale frustrated achievement of the trustor’s intent, which was to foster an appreciation for the fine
arts.” ‘

In a case demonstrating a methodically considered and appropriately granted use of

administrative deviation, the court in Trustees of Dartmouth College v. Cify of Quincy, 357

Mass, 521 (1970), dealt with a trust establishing a school for girls in Quincy. The terms of the
trust specified that the school itself was to be for the education of girls born in Quincy, with none
other than those permitted to attend.”  After sevénty—ﬁve years of successful female education,
the trustees found themselves faced with declining attendance and skyrocketing educational
costs.”’ ‘They proposed allowing non-Quincy born girls to fill vacant slots at the school at a full
tuition rate, thereby subsidizing the continuing education of the Quincy girls.>” In evaluating this
request for deviation, the court first noted that the doctrine of ¢y pres did not apply, because the
trust had not become completely impossible to execute in accordance with its terms.”® The court
then searched the record for the requisite serious erosion of the trustor’s purpose threatened by

* The court found that strict

circumstances unforeseen and unforeseeable by the trustor.”
adherence to the terms of the trust would create a “substantial risk of complete failure of the
primary charitable gift.”® It also found that the donor could not possibly have foreseen “the
changes in preparatory education costs and in the habits of [a more mobile and migratory)
population” that had taken place in the century since the creation of the trust,”® Only after
making these requisite findings did the court conclude that administrative deviation was
justified.”’

The trustees of the Grammar School Trust have brought suit in the Probate Court

requesting a deviation from the terms of the trust, but have not made any allegations which

* MFA, 432 Mass, at 544-45,

® Dartmouth, 357 Mass. at 523,

S Id. at 529,

52 1d at 525.

5 1d. at 529,

S Id at 531-32.

% Dartmouth, 357 Mass. at 529-30.
5% Jd at 532,

T
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clearly justify a deviation. The trustees classify the requirement that fand not be sold as a
“subordinate” requirement that is “obstructive of, and inappropriate to” the accomplishment of
the primary charitable purpose of supporting the }bswich schools.®® The plaintiffs have made no
showing that the terms of the trust prohibiting sale of the land threaten to seriously frustrate the
charitable purpose of the trust. Nor have they made any showing that circumstances
unforeseeable by the trustor justify deviating from his express intent. Although the landlord-
tenant digpute the trustees find themselves embroiled in today is certainly frustrating, that
circumstance appears to be of their own making and is not due to overly restrictive or inflexible

trust terms.

D. Trustee’s Power of Sale over Real Property Corpus

At early common law, the courts would not find that a trustee was granted an implied
power of sale over real property held in trust, absent a specific grant of such power in the terms
of the trust.>® At that time, land was so associated with identity that to converf the asset from
land to money would work a fundamental change upon the nature of the trust.® In today’s
society, where land is increasingly seen as a fungible commodity, courts are more likely to find
an implied power of sale, unless it appears from the trust instrument that the trustor intended that
the land should be retained by the trust®' In the Grammar School Trust, the trustor’s intent
could not have been more clear; “[the land] is to be and remain to the benefit of the said schoot
of Ipswich for ever as I have formerly intended and therefore the said land not to be sold nor
wasted, "%

A survey of Massachusetts case law indicates that when the trust corpus is land, and the
terms of the trust explicitly prohibit sale of the land, the court will not permit deviation absent a

showing of necessity. In Crawford v. Nies, 220 Mass. 61, 62 (1914), the court encountered a

trust with an asset of real estate on Bromfield Street in Boston. The trustor had conveyed the

land to trustees, with instructions to build a church upon it and hold it forever in trust for worship

*% First Amended Complaint, supra note 1, at §.
5% |LORING, supra note 42, at § 3.5.3.1.
% See id. See also 2 Joseph Story, Commentaries on Equity Jurisprudence as Administered in England and
America, 242 (1836); “fT]he trustee has no right {unless express power is given) to change the nature of the estate,
g{s by converting land into money, or money into land.”

Id
& First Amended Complaint, supra note 1, at app. b (Will of William Payne) (spelling modified by author from the
original.)
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therein.*? As the City of Boston grew up around the church, the neighborhood lost its residential
character and the size of the congregation dwindled.® As the terms of the trust had become
impracticable 1o achieve, the court approved a salé of the church land and resultant liquidation of

the trust assets.** In Amory v. Attorney General, 179 Mass. 89 {1901), another case where the

court approved the sale of trust land despite the trustor’s prohibition, the circumstances were
similarly dramatic. In this case the trustor had left an estate to be used as a home for the poor
and invalid, to be run by a Protestant Episcopalian sisterhood.® As conditions changed over
time, the site no longer became suitable for such a home, and indeed, no sisterhood could be
found to operate such a home upon it.% Faced with a situation where the land could not be
occupied as intended by the trustor, the court permitted the land to be sold, and the liquidated
assets to be put toward the trustor’s original charitable purpose %

In the case of the Grammar School Trust, no such difficulty in carrying out the will of the
trustor has been demonstrated. The terms of the trust can hardly be said to unnecessarily restrain
the trusiees in their management of the trust. The trust contains no use restrictions like those that

justified the court in approving the sale of the land in Crawford and Amory.” In fact, the only

restriction on the trustees’ management of the land in this case is that they not sell or waste it.
Aside from that, they are permitted to put it to any profitable use they choose. The minimal
restrictions imposed by the trustor have in fact permitted the trust to evolve over time. At the
time of the bequest, the land was leased as grazing area for livestock. As conditions changed and
the popularity of seaside communities grew, the trustees were able to adapt the use of the land to
a summer cottage community while continuing to derive profit for the beneficiaries.

This is not a case where changes in the surrounding neighborhood have made the
trustor’s intent (to turn a profit from the land) impossible to achieve. If anything, the twenty-

seven acre seaside estate has only become more valuable over time. There is nothing inherently

< Crawford, 220 Mass. at 62-63.

* Id at 63.

6 Jd In this instance, the court issued its approval after the transfer had already occurred, Jd. The trustees had
sought and received statutory authorization for the sale from the General Court, 2 practice not uneommon in the 19®
century, Similar petitions were brought to and granted by the General Court relative to the Grammar School Frust
duting the 18" and 19% centuries,

% Amory, 179 Mass. at 104,

¢ 1d. at 104-05.

% Id. at 105, In reaching this conclusion, the court also relied upon a codicil to the will of the trustor, which
authorized the trustees to sell any portion of the resl estate which could not be used advantagzously. Id.

i Amory, 179 Mass. at 104; Crawford, 220 Mass. at 63,
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impracticable or wasteful about holding the land in trust. Higher profits for the beneficiaries
could easily be achieved through an alternate land management scheme, while retaining
underlying fee in the trust. The current drought of revenue flowing to the beneficiaries is
entirely the responsibility of the individual trustees, and cannot be blamed upon the terms of the

trust.

E. Relationship of Mismanagement of Trust to Deviation from Terms
It may seem as though mismanagement by trustees might be a circumstance justifying

deviation from trust terms. But Massachusetts case law suggests that while mismanagement may
Justify the appointment of new trustees, it does not, in and of itself, justify amendment 6f the
substantive provisions of the trust.

In the 1972 case of Davenport v. Attorney General, 361 Mass. 372, the court encountered
a petition to dissolve a trust. The court found that the trustees had “fail{ed] to make substantial
expenditures for the charitablé purpose over a period of years,” and had mismanaged the affairs
of the trust.” The court refused to deviate or dissolve the trust, finding that the trust was still
capable of being carried out according to its terms.”! The court held that “inertia, misconduct,
[and] maladministration of ... trustees” does not justify the forfeiture of a charitable trust.” If
eligible beneficiaries remain, the solution is to appoint new trustees to properly manage the trust

P «A charitable trust ordinarily will not be permitted to fail or to be

according to its terms.
thwarted for want of suitable and diligent trustees,” held the court,”

In Hadley v. Hopkins Academy, 31 Mass. 240 (! 8'33), a case with remarkable parallels to
the Grammar School Trust, a trust had been created to promote a grammar school in the town of
Hadley. The board of trustees, consisting of some private citizens and other elected officials,
was accused of failing to properly execute the charitable t;ust.75 The court held that the failure of

trustees to properly execute the trust would not render the charitable purposes incapable of

™ Pavenport, 361 Mass. at 377.
N 1d at 367-77.

™ Id a1 378,
13 Id

74 Id.
™ Hadley, 31 Mass. at 253.
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fulfillment.’® Instead, the court would direct that the trust be executed as written, and would
appoint new trustees to administer the trust.”’

It is evident here that the trustees of the Grammar School Trust have massively
mismanaged the trust. In a suit alleging breach of fiduciary duty, the Feoffees would personally
be liable for their repeated failures to comply with the most basic fiduciary duties of trustees.
Indeed, the mess that the trustees find themselves in is so complex that it is tempting to look for
an easy way out. But mismanagement and maladministration by the trustees do not justify
deviating from the express terms of the trustor’s iﬁtent. The solution, instead, is for the court to
step in and replace the current trusiees with a new set who can competently and diligently
manage the trust according to its terms. The equitable appointment of these new trustees would
be a deviation from the administrative terms of the Grammar School Trust, but would leave the
charitable purpose and primary terms of the trust, and Payne’s gift, intact. To protect the
donor’s intent and the interests of the beneficiaries, it is essential that that Attorney General step

in to play her proper role as protector of public charities.

F. Role of the Atiornev General
The Massachusetts General Laws, in Chapter 12, Section 8, provide that “The Attorney

General shall enforce the due application of funds given or appropriated to public charities
within the Commonwealth and prevent breaches of trust in the administration thereof.”™ Ag the
court has summarized this section, the “Attornéy General is responsible for ensuring that [a
trust’s] charitable funds are used in accordance with the donor’s wishes.”” As the state’s highest
law .ofﬁccr, the Attorney General represents “those entitled to the beneficial interests in a public
charity.”go The Attorney General has the “duty to see that the public interests are protected.””’
The General Laws directs the Attorney General to perform a number of duties involving

oversight of public charities, including conducting investigations whenever she believes that

T Id.

" Id. The court ultimately found that the trustees had not clearly failed to exectte the trust according to its terms.
Id at 267.

TG Loc 12,58,

™ Weaver v. Wood, 425 Mass. 270, 275 (1997).

¥ Ames v. Att’y Gen., 332 Mass. 246, 251 (1955) (citing Burbank v. Burbank, 152 Mass. 254, 256 (1890})). As the
court in Burbank held, the “duty of maintaining the rights of the public is vested in the commonwealth, and it is
exercised [...] by the attomney general.” Burbank, 152 Mass, at 256.

8 dmes, 332 Mass at 250-51 (citing Dillaway v. Burion, 256 Mass. 568, §73 (1926)).
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breaches of trust are being committed in the administration of a public charity.® Most refevant
to this analysis is Section 8G, which specifically directs that the Attorney General shall be made
a party in all proceedings in which she may be interested in the performance of her duties.?? G.
L. c. 214 § 10B, which concerns the application of the doctrines of cy pres and administrative
deviation to charitable trusts, directly incorporates the role of the Attorney General in these
proceedings by specific reference to G. L. c. 12 § 8G. |

In any alieration of the Grammar School Trust, therefore, the Attorney General is
obligated by law to appear and protect the trust. Deviation, modification, or cessation of the trust
would be invalid in her absence. Case law confirms that the Attorney General is a necessary
party in a proceeding secking permission to deviate from the terms of the trust.® Recognizing
the strong role that the Attoméy General’s public charities division should play in such cases, the
court has held the Attorney General should cooperate with the court by offcrihg her views, and
the court should give such views special consideration due to the official expertise and
impartiality of their source.®

Scholars acknowledge that the role of the Attorney General in protecting charitable trusts
is a complex one. The Aftorney General is charged with representing the beneficiaries of
charitable trusts, which tend to be a diverse and changing class upable to effectively represent
their collective interest. The Attorney General must at the same time act to advocate for the
grantor’s ariginal intent; indeed, the Attorney General is frequently the only party acting to do
s0.*” The interests of the beneficiaries and the intent of the donor are frequently aligned, but
sometimes collide. When they do conflict, the Attorney General is left with the difficult task of
determining how much weight must be given to each interest.®® Complicating matters further,

Attorneys General are political officials, who must ultimately answer to the voting public.¥ As

26, L.c. 12, § 8H.

¥G Lo 12§ 8G,

®G.L.c.214, § 10B,

¥ Congregational Church Union of Boston and Vicinity v. Att'y Gen., 290 Mass. 1, 8 (1933).

5 See In re Wilson, 372 Mass, 325, 320-30 {1977).

¥ Richard W. Burke, et. al, The Use of Liberal Construction, Deviation, and Cy Pres to Adapt Charitable Trusts to
Changing Circumstances, 18 Omio PROB. L1, 202, Part I1, at n.75-78 and accompanying text (2008).

¥ Craig Kaufman, Sympathy for the Devil's Advocate: Assisting the Attorney General When Charitable Matters
Reach the Courtroom, 40 REAL PrROP. PROB. & TR. J, 705, 707 (2606).

® id at 727, ' ‘
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with any governmental branch, they also have limited resources with which to address the many
facets of their role as overseers of public charities.”

Despite these difficulties, it remains the role of the Attorney General to make sure any
proposed changes to charitable trusts are made according to principles of law, if it all.”!
Although the Aftorney General has discretion in the exercise of her investigatory and |
prosecutorial roles, once she is a named party in a petition for deviation, she cannot decline to

exercise her statutory duty to protect the public interest. In /n re Barnes Foundation, one recent

high profile case, the court criticized the Attorney General for not discharging his duty to probe,

2 In declining to

challenge, and question every aspect of the proposed trust modification.
demand information about alternatives to the proposed modification, “the Attorney General
prevented the court from seeing a balanced, objective presentation of the situation, and [his
actions] constituted an abdication of that office’s rc—:slt:onsibility.”93 The court observed that the
Attorney General’s failure to discharge his duties left it up to the court to “raise questions
relating to the finances of the proposed move and the plan’s financial viability.”™ The court
noted that the examination of alternatives was more properly the function of the Attorney
General.

As in the Barnes case, there is a danger that without the active participation of the
Attorney General, the proposed modification of the Grammar School Trust will not receive
adequate attention and analysis. The expertise and impartiality of the Attorney General are
fundamentally required in this case. The parties to the Probate Court petition for deviation are so
imnmersed in interpersonal conflicts, small town politics, complex relationships, and concerns
about personal liability that neither can be said to be looking out exclusively for the interests of
the beneficiaries. Nor is either party concerned about honoring the intent of the donor. It is the
duty of the Attorney General, as an impartial and educated observer familiar with the principles

of trust law, to protect the specific intent of the donor, where doing so will not substantially

frustrate the donor’s charitable purpose. In this case, the Attorney General must step in to

" Bvelyn Brody, Whose Public? Parochialism and Paternalism in State Charity Law Enforcement, 79 IND, L.J.
937, 975 (2004) (noting the many reasons Attorneys General may have for not enforcing the law, including
Erosecutoriai discretion, budget allocation, and political reasons).
! Burke, supra note 87, at n. 78 and accompanying text.
Zj In re Barnes Found., No. 58788, 2004 WL 1960204, at *18 (Pa, Ct. Com. PL. Jan. 29, 2004).
Id ‘ .
“rd
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protect the donor, and the ultimate beneficiaries, from a short-sited deviation whose primary
purpose would be to reduce the personal liability of the trustees.

There is a need for the Attorney General to review the proposed land sale, not only to see
whether it is justified under principles of administrative deviation, but also to see whether it is in
the long-term best interest of the beneficiaries. It is a frightening proposition that the Little Neck
tenants, whose interests by law have no place in the analysis of the trust reformation, couid
produce an all-or-nothing deal, whereby the beneficiaries are forced to accept a price well below
market value for their real estate or else face unending litigation and the ultimate drain of trust
resources. Facing budget shortfalls, political pressures, and litigation costs, it is nearly
impossible for the current School Committee to adequately represent the long-term interests of
the present and future beneficiaries. That the School Committee has been named a party in the
suit does not justify the Attorney General abdicating its statutorily mandated oversight role.

Given the egregious record of the existing trustees and the muitiple breaches of fiduciary
duty which they have commitied, the Attorney General should step in to support the School
Committee’s counter claim petition to make the trustees publicly accountable. Although the
Attorney General has declined to exercise her investigatory or prosecutoii'ai functions with
respect to the behavior of the trustees, despite being alerted to their actions, she now has the
opportunity to asﬁist the trust in moving forward from an era of maladministration to one of
renewed focus on the charitable purpose. She can still fulfill her statutory mandate to prevent
breaches of trust in the administration of public charities.”®

Unfortunately, the Attorney General’s public charities division has declined to aciively
participate in the resolution of this dispute. Though they are a named and necessary party in the
litigation, they have indicated an intent to let the parties “work it out among themselves.” Citing
the complexity of the dispute and their sense that they have “nothing to add” to the resolution
thereof, they have declined their role as protector of public charities. The Attorney General’s
office does have something to add: as the law makes the clear, the Attorney General “is
responsible for ensuring that [a trust's] charitable funds are used in accordance with the donor’s

WiShleS.”% If the Attorey General declines this role, there will be no one left to protect those

*G.L.c 12, §8. _
* Weaver v. Wood, 425 Mass. 270, 275 {1997) (emphasis added}; see alfso G. L. ¢. 12, § 8.
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wishes and to ook out for the larger interests of the present and future class of beneficiaries, the

schoolchildren of Ipswich.
V. CONCLUSION

In 1614, Captain John Snith recorded one of the first written descriptions of what would
come to be known as the town of Ipswich: ... there are many sands at the entrance of the
Harbour... Here are many rising hills ...”"7 One of those rising hills at the entrance to the harbor
is the seaside drumlin of Little Neck. Situated on a peninsuia at the mouth of the Ipswich River,
this twenty-seven acre estate overlooks the salt marshes of Ipswich, Castle Hill, Crane Beach,
Plum Island, and the At]antib Ocean beyond. Fortunately for the Town of Ipswich, Witliam
Payne, one of its earliest residents and strongest proponents of public education, had the
foresight in 1660 to place the land of Little Neck in trust forever, to benefit the free education of
the Ipswich schoolchildren, never to be sold, For the first century, the income generated from
the lease of this and other land held by the Grammar School Trust fully funded the public
schools of Ipswich. Even two centuries after the establishment of the trust, the land leases
generated the majority of the funds necessary to sustain the public schools.”

But now, three hundred and fifty years after the establishment of the unique and historic
Grammar School Trust, the Trust no longer makes any contributions to the schools of Ipswich.
Embroiled in litigation due to mismanagement, the trustees seek the court’s permission to deviate
from the explicit terms of the Trust and to sell the land at Little Neck, the sole remaining asset of
the Trust. Motivated by self-inflected personal liability and the desire to resolve the dispute with
the tenant cottage owners, the trustees have proposed a sale which would exchange the land held
in trust for a cash value well below market-rate. Yet under trust law, such considerations fall
decidedly outside the scope of circumstances which would justify administrative deviation from
the explicit terms of the trust. What they instead necessitate 1s an administrative deviation to
bring accountability and transparency to the trustees.

The fate of the venerable and historic trust is now in the hands of the Probate Court and

the Attorney General. As overseer of public charities, the Attorney General has a statutory

°7 Town of Ipswich - History, http://www.town,ipswich.ma.us/history.htm.
*% A braham Hammatt, The Grammar School at Ipswick, 3 BARNARD'S AMER, J. OF EDUC. (VOL. 9) 135-144 (1878).
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mandate to protect the beneficiaries of public charities and to prevent breaches of trust in the
administration thereof. In the complex and highly political case of the Grammar School Trust,
the impartiality and expertise of the Attorney General are fundamentally required to secure a just

resolution that protects both the trust and its beneficiaries, the schoolchildren of Ipswich.
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D\ TOWN OF IPSWICH

IPSWICH, MASSACHUSETTS 01938

The Ipswich Planuing Board

Office of Planaing and Development
Town Hall

Green Street

Ipswich, Massachusetts

01938

The Essex County County Probate and Family Court
36 Federal Strest

Salem, Massachusatts

01970

January 23, 2011
To the Court,

We of the Ipswich Planning Board urge the Court not to approve the sale of the land known as
Little Neck, in Ipswich, to the tenants of that land. There are too many questions to be answered
about the effect such a transaction might bave on the Town at large.

We know of no proper public process through which the expected consequences of the proposed
land sale have been examined.

We assume the proposed land sale places no limit on the seasons of use by the owaers of the
houses. As the houses predominantly are not, and have never been, occupled in the winter, a
change which allows continuous occupation of the honses can bz assumed, until otherwise

- proved, to be detrimental to our Town’s natural resources, municipal services, infrastructure,
fiscal condition, and to traffic and pedestrian safety. Little Neck is a deasely populated area with
extraordinarily limited and fragile access.

A restriction to seasonal use of the Little Neck residences is, we presuimne, to be in the best
interests of the Town and would honor the original purpose of the Trust,

»
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page 2

Essential documentation of the Litile Neck land and structures should be made available to the

Ptanning Board and to other periinent Town boards as well as to the citizens. These documents

should include a registered survey of the land which includes all structures and shoreline, and

shows lot lines, if any. Also essential, at minimum;

- The guantity of vacant lots, capable of accepting a new house, should be shown.

- The roadways, indicating paved width as well as rights-of-way, if any, should be shown.

- Public pathways, if any, should be shown.

- Great Marsh Ares of Critical Environmentsl Concern should be shown,

- An inventory should be made of the natural resources of the subject lands both upland and
tdal, -

- An inventory shoald be made of all non-residential uses currently existing.

- Documentation of the current open space with any restrictions on its use, if any, should be
shown. OFf particular concern is the potential loss of public access to a large portion of Pavilion
Beach.

Before any agrecment is made relating 1o a sale of the Litdle Neck Iand o its tenants, a public
hearing process should be held, with the Planning Board presiding or at least involved.

The public hearing process shoeld review the merit and terms of & proposed land sale against the
Ipswich Zoning Bylaw, with specific reference to its stated perpose (Section 1), and to Section X1

(J) parts 1 throngh 6.

Additionally, the public hearing process would need to ascertain whether the terms of any
proposad Littie Neck land sale reconciles with both the Town Meeting accepted Community
Development Plan, and the Town Character Statement.

To date, no public hearing process, no open citizens’ foram of any advertised and substantive
kind has cccurred in which to debate this monumental land use decision, Until a legitimate path
to deciding the future of Little Neck can be established, where all implications can be presented
and debated, vntil we have worked with difigence to protect the Town’s interests, no change
should be made to the status of the Little Neck residences.

On behalf of the Ipswich Planning Board I am, sincerely,

T i ——

Robert Lunt Weatherall
Member, Ipswich Planning Board
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*Prom:* Pat McNally [mailto:lawtrick@yahoo.com]

xSent :*+ Wednesday, November 02, 2011 3:18 PM

*To:* fincom@town,ipswich.ma.us; SCHOOL NEW: Board of Selectmen
*Subject:* Fw: Feoffee Meeting 10-31-11

Dear Collegues,

FYI -~-- See below---the Chair of the Feoffees called a relatively short-notice meeting
that none of the BOS members were ahle to attend.
I'm fairly certain that the prevailing votes would have heen the same,

Sincerely, Pat

Patrick J. McNally
Board of Selectmen

978.356,4655

----- Forwarded Message ~~---

“From: « “fecffeesl@acl.com” <fecffeesl@aol.com>

*To:* a.mulholland2@gmail.com; padofoote@acl.com; foleyjo7@comcast.net;
ray.morley@verizon.net; lawtrick@yahoo.com; olymS2@comcast.net; csurpitski@verizon.net
*Sent: * Wednesday, November 2, 2011 3:56 AM

tSubject:* Feoffee Meeting 10-31-11

Pregent were Foote, Foley,whlston,Mulholland Atty Sheehan ® Peabody Law office 2 PM,
Selectmen Peoffees ahscent

Foley moved and Whiston seconded that a Jox Litigation be established and that
all deciszicns he nade by life members zs rEGGLQS the pending court case, all in favor.
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Atty Sheehan reported as of today there is no money left in the account for legal
fees.Eastern Bank has $125900. in the loan account which could be used through Dec 31,
2011.After discussion Foley made motion that $§124959.20 be drawn on the line of credit
account at Eastern Bank to Maclean Holloway Doherty law firm. Mulholland seconded. all in
favor.

Atty Sheehan talked about depositions ' and discovery issues.Gottlieb and Disalvo want to
gettle with Scheol Committee hy offering more money., hoping to geb a 4th vote from school
committss. Question as to when are feoffees going away. Atty Sheehan states Fecoffees will
go away after a sale is approved and Feoffees are given a releasgse. Atty talked about
windfall of assegged value of 32 Mill$ divided by 167 would cost 240008 ea to reach more
on sale price.

Atty Sheehan to notify Atty Allen of settlement of counterclaim in behalf of feoffees,
After discussion on reconstituion of feoffees, Mulholland moved that Feoffees step aside
upon sale settlement of LN by agreement.. Whiston seconded.Foley,Whiston,Mulholland voted
in favor.

Foote voted no,

After a discussion on hiring expert witness for court case Foley moved to engage Charles
River Asscoc as expert witness on terms of agreement dtd 10-27-11. seconded by Mulholland.
all in favor.

After discussion with Atty, Foley moved to place $1000 in Eastern Bank savings to
establish a deposit relationship. Seconded by Whiston. All in favor,

Foote brought up the residents who for hardship reasona reguest to stay the winter on LN.
Ffoote made motion,Mulholland seconded, all in favor.Costs to tenants would be $1100 to
$1800 ea.

Foley and Foote discussed why taxes could not be direct billed to tenanta. Currently
Feoffeeag are loging meoney onbaving tax money and bills processed by feoffees. Atty
Sheehan researched abd found staatute

C59 Sec 2B which allows town to direct bill tenats.

Foely made motion that Atty Sheehan craft a letter to town assessor to tax 167 owners
directly. sconded by Mulholland. all in favor.

1739 hrs Mulholland motioned to adjourn, seconded by Foley. all in favor.
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RE: Feotfors

Subject: RE: Froffees

From: “Jeffroy B. Loch” <JLoch@richmaylaw.com>
Date: Tue, 15 Nov 2011 13:42:46 -0500

Tos “"Dovglas J. DeAngelis™ <ddean@finishlymx com>

poug,
Thanks.

There wont be any sekttlements that iavelve gale in any respact.

Jeff

Jaffrey B, Loeh

Rich May, a Professional Coxporation
176 Federal Street

Boston, MA 02110-2223

T ~ (617) 556-3871

F - (617} 3915771

email: loebfzrichmaylaw, com

wobaite: ww. pichmaylaw. com

This e-mail messages and any attachments are confidential and may be privileged, If you are not the lotended
rocipient, pleas¢ notify us immediately ~- by replying to this message or by sending an a-mall to
postmaster@richmaylaw.com ~~ and destroy all coples of this measage and any attachmenzs. Thank you.

IRY CIRCULKA ZGDlNOTICS

In compliance with IRS requirements, we inform your that any U.3. tax advice contained in this communication and any
sttachments i3 not intended or written to be used, and canpot be used, for the purppse of avelding tax penmalties or
in connectlon with marketing or promotional matenials.

7 Please consider the envircomment before printing this e-mall

meenmOriginal Megnagt—s—-—-
From: Douglax J, Dehngalis [mailtosddeangfipnishlymx,com}
Sent: Tuesday, Novexbez 15, 2011 1:41 PM
To: Jatfrey B. Loeb
. Subject: Re: Peoffeen

Jelt-

Atter further discusaion, we have decided to err on the side of caution
and not do anything that could have any negative impact on the Prcohate
Court case. In so doing, we are also trusting your judgment that thera
iy no settlement agreement that the current makeup up the school
comufttes would accept if it came in advance of fixing the governance of
the Feoffees, This includes a settlmment agraeament which is coincident
with fixing the governance, since such an agreement would not allow any
public discogrse on the texms of the settlement agrasment.

Thanka for your efforts.
~goug

Jeffrey B, Loeb wrote:
Doug,

. If yon are going to ask w3 to vote in cltizen queries {which
wa generally don't do) comid you get ma the language today 80 I can run
it by our atty in advance.

Thanks.
Jeff

Inffrey B. Loedb

Rich May, a Professional Corporaticn

176 Pedaral Strost 40
‘Boston, MA 02116~-2223 . 02

T ~ {617) 556-3871 i

1of2 12/26/2011 8:40 AM



RE: Feoffees

¥ o~ (517) 39)0~5771

email: jloeb@richmaylaw.com cmaklto;dloeb8richmaylaw. tom>

website: www.richmavlaw.eom <http://wwwe, richmaylaw.com/>

This e-mail mesxages and any attachments are confldential and wmay be
privileged. If yow are not the intended recipient, please notify us
impadiately —- by replying to this message or by sending an e-mail to
gogtpanterfrichmagl av. com <mailtorpostmasterfrichmaylew.com> —— and
dastroy nll coples of this message and any attachments. Thank you.

IRS CIRCULAR 230 NOTICE

In compliance with XIRS requirements, we inform yon that any U.5. tax
advice contained in this comminication and any attachmeats im not
intended or written to be vsed, and cannot be used, for the purposs of
aveliding tax penalties or in comnnection with marketing or promotional
materinls.

P Pleaze conslder the enviromment before printing this e-mail

Douglas J. Dehngelis Lynx System Developers, Inc.
ddean@finishlynx, com 179 Ward Hil) Avenue

‘978 556-97B0 978 BS6~37BL fax Haverbill, BA 01835
8QU-985-LYRX htrp: /fwew, fiaishlynx.com

2of2

12/20/2011 B:40 AM
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COMMONWEALTH OF MASSACHUSETTS

 THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT .~
ESSEX, ss o B " Ddcket No. Esasm@oamc
)

ALEXANDERB C.MULHOLLAND, JR., -~ )
PETER FOOTE, DONALD WHISTON, }AMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK )
J. MCNALLY, and INGRID MILES, as they are )
the Feoffees of the Grammar School in the Town ) BB S8 oy L, 1) 9 Y
of Tpswich, PLED re 03 my

Plaintifs,

ATF {)RNbY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Defendants.

i e e i P T TV S N P s

AFFIDAVIT OF CLARK ZIEGLER :
IN SUP‘PORT OF MOTION“ TO INTERVENE

L, Clark Ziegler, state the following on my own personal knowledge or infortation and bﬁh&f‘

1. Treside at 10 Woods Lane, Ip‘swiéh, Msssachﬁgm, |

2. I have a daughter who isia junior at';{pswwh High School. My two older sons
were also educated in the Ipswich schools — one graduated from Ipswich High School and the
other attended the Winthrop Schoof and then gredugted from Laridmark.

3. 1 and others have moved to intervene in this action because of gur alarm over the
récent decision by the Schoot Committee to abandon its position with respect to the Feoffees and

the William Payne Trust. We had been relying on the School Comumitiee to vigorously litigate

the issues of whethﬁr deviation from the Trust is permissible and whether the Feoffees should be.
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xémavc:d for their mismanagemeni of the Trust and replaced by tawn«appointcd’&ﬁstéas wifll
pnbhc accountabihty |

4 It was not u:ml the Schaol Comzmttee 3 axc:cutwa session vote on i}ecember i’?
2011, and the annc:-uncement of the propased settlement wath the: Feoffees on Decemher 20
201 I that we reahzed we couid no longer reiy on Thﬁ Schaa] Committee to wgomusiy litigate
' these issues and were forced to immediately intervene to protest the in.t't;resf;s of our chil’dren, the
true beneficiaries of the Trust, |

5. 1 first became directly injroived_, with the Faéffefis in early ﬁt}ii}, when I was asked
as one of three rcal estate ﬁnancmg experts to bc part of & an. ad hoe cemmmae to advise the
Schoot Committéee on the f‘eas;blhty of the pmpased conversion of Lﬂ:tlf: Neok o a condominiur
and sale of the land by the Feoffees to the current tenants. As a fifteen-year member of the
Ipswich Finance Committee, mcludmg three years as chazrman I had long been aware that the
Feoﬁ‘eaé wete not a reliable source of fundmg for the Ipswxch Publzc Schocﬁs, that an
investigation of the Feoifees had been launched by a vote uf Town Meetmg iny 2(}01 and that
serious mismanagement of the Trust had been zdentlﬁad in the; Town § mvest;gatwn. |

6. Asof2001, the Attorney General was aisa aware of the F@offc_es
mismanag;em‘cm of the Trust and the likelj{ need io ;érﬁm*a them Attachmias Exhibit A isa
copy of a letter dated December 17, Zﬁﬁi, from Deirdre Roéenb&rg, Assiétant-&ttemay General
in the Division of Public Charities, where she wrote that “the Attorney General has not decided
whether the current Feoffees can continue to serve as trustees of Litde Neck., However, |
strongly suspéct that the answer will be in the negative.”

7. Tn the course of five-manths’ work on the ad hoc committee delegated by the

School Committee, I saw no indication that the Feoffees had any u'nderstand:ing. of the costs and
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beneﬁts of a sale to the tenants or had done any anaiys:s to show why a saie was necassary orin

the best interest of the beneficiaries. I ani not aware of any ana}ysas supportzng the necessrty ofa

sale having been presented to the School Cormnmec or to the Court. |
8. When it became clear to me that the Feoffees were violating the Trust and fail.ing

to fulfill their fiduciary responsibilities, T 'worked with other concerned Ipswich citizens to draft

* legislation to amend Chapter 5 of the Acts of 1765, the legal authority under which the current

Feoffees serve as trustees, to replace the Feoffees with a publicly-appointed board of trustees.

This legislation was presented to the 2011 Annual Ipswich Town Meeting on a citizens’ petition,
was approved by Town Meetitig with unianimous sizppo‘rt from the School Committee, Board of
Se}ectmen and Finance Committes, and was ratified by a nine-to;ona vote in a non-binding 'towgl
referendum.

9. This citizens® effott 1o addiess abuses of the Trust is described in my testimony,
and the testimony of citizen leader and School Cofmittee member Rachel Roeslet, that was
presented at a public heéring hefore the Massachusetts Legislature’s .Toint Committee on
Municipalities and Regional Government on October 18, 2011,

10, Specifically, 1 testified as follows at the pubic hearing:

My name is Clark Ziegler and I have Hved in Ipswwh for nearly 30 years,
My wife and | have raised three kids educated in Ipswich Public Schools;
two now in college and ope at high school.

Until last year I paid little attention to the Feoffees. As one of a few real
estate and finance experts, I was asked by the School Committee to review
the wabthty of the proposed sale of the land at Little Neck to the tenants

When [ got involved I was shocked and appalled at the way the Feoffees
conduct their business. There were nope of the normal cheeks and
balances associated with a nonprofit of 2 charitable trust. Meetings were
held in secret, repords were not kept. The three Selectmen who serve as
Feoffees fo provide public oversight were systeinatically excluded from all
major decisions. There was no analysis whatsoever to support the

-3-
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11.

Feoffees’ petition to Probate Court to selt the fand at Lm{e Neck and

v;oiate the exphcft terms of thezr trust.

Iius past spnng, a yqar aﬁer I ﬁrst got involved, we weére still in gudlack,

with nio money flowing to the Ipswmh schccﬂs The iegai fees arg already

well bver amillion doliars with.no end in sight. Every dollar the Feoffees
pay their attorney to defend their current practwes ~ which in torn forces
the School Committee to s;aend another dollar to defénd the interesis of the
community - is money thatis pemancnﬁy wasted and carnot be used to
save academic programs or prevent teacher iayoffs

{amone of‘ many c1tlzens who has simply- had enough Earixer this ycar I
got together with other pamnts and taxpaysrs who feel the same way. Part
of that effort was focused on intervening in court, and you will hear in a
minute about hundreds of families who made their voices beard tbraugh a
brief filed in-Probate Court. My role was to draft a citizens® petition that
put this legislation back before Town Meetmg and’ ultimately before you
today as 2 home rule pefition: from the Town of Tpswich. T also worked

‘with ‘that citizens group to draft a referendum questmn that' we-

successfully petmoned the Selectmen to include in this sprmg 8 town-wzde:
election,

The decision your commxttee makes about Senate 1927 is about respect
for the democratic process. The legislation has been averwhelmmgiy
sypported by votes-at the Ipswich Town Meetmg, both in 2009 and again
this year. It was supported by the voters in a town-wide election by 4 vote
of nine to one. It is unanimously supported by the town’s Selectmen,
School Committee and Financé Committes,

Yes, there is some opposition to the bill, but that opposttzon is based on
self-lmerest, not on the public interest. For the Feoffees to say that they
will relinguish control after the land at Little: Neck is sold ~ which
explicitly violates the trust under which the Feoffees were established — is
like saying we’re happy to restore publi¢ accountability but only after it's
too late to make any difference.

[ urge yaur committes fo respect the will of the town’s vatam and elected
officials and approve S. 1927 without delay,

Ms. Roesler similarly testified as follows at the pubic hearing before the Joint

Committee on Municipalities and Regional Government:

My name is Rachel Roesler and Pm an Ipswich School Commitiee
meritber and the mother of three children in the Ipswich public schools.
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Year after: year at ‘Town Me&tmg I izsten to people vent their .ﬁusﬁatmns
over the peor management of this Trust. Solutions are offered, votes are

taken, promisés ate made. Nothing changes The disputés grow while the

nioney for the schools dwindies. - Enough is enough, We' re hiets: hecause
it’s time for change '

Last year heard the Feoffees were having a meetmg so 1 tried to attend

along with a few other” parents. We nawely ﬂwught ﬂmt if réasonable -

people conld sit down and talk, perhaps solutions could be found, Instead
we were told by Mr. Sheehan that we, as parents of Ipswich school
children, have no right to question the actions of the Feoffees. We were
made to feave,

The Feoffees are required to hold a public meeting orice a year but until
this year | was never able to find ont when or where it was held. | don’t
even know if they were held because minutes, if they're faken, aren’t
made public. This March, after intense public pressure, a meeting was
posted and held so the Feoffess could re-elect the positions of Chaitman,
Vice Chalr, Treasurer, and so forth ~— five positions in fotal. This is what
happened. A lifetime Feoffee would nominate a fellow hfetzme Feoffee

for a position and then a Selectman Feoffes would nominate & fellow

Selectman Feoffee then a vote would be taken. Not surprisingly, the
lifetiing Feoffes would wint the vote by a4-10-3 count. Because there are
four lifetime Feoffees and five positions, one lifetime FeoFfet servés in
two positions. Thé Selectmin Feoffees sre shut out each ﬂmﬁ and
prevented from servmg in any meanmgfui way. .

Watching this sham take pfase 1 «:duidn‘t he.ip but rhmk that T was
watching somathmg akin to a re-shuffling of chairs on the deck of the
Titanic. The ship is going down fast but wa re power!ess to do anything
about it,

I decided to run for a position on the School Committee to try and effect
change. | also joined with other parents and citizens to start a citizens’
action committee. In just one month the citizens’ group was 750 members
strong and it’s growing daily. Many of the members are here today
because we are asking for your help.

We know that when it comes to the suuggics of proper}y fundmg schools,
Ipswich is no different from. your town.  What does make Ipswich
different is that our faundmg fathers did a brifliant and generous thing by

establishing a land trust to benefit the schools, in perpetuity. - Their one
~ mistake was putting the trust info the hands of a f;mdy of people who aren 't

accountsble to anyone but themselves.

My son Nicholas started Kindergarten in 2006. He’ s a Sth grader now. In

all the time be’s been an Ipswich student, he has never experienced the

&5.’!
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. banef tof thns trust Nota smgie pmay has gane 0 ihe sshmls in: a]i tha;. s
timé he’s been a student.” Momy nigant for kifs is instéad going to
lawyets, who handle the growing number of legal disputes that seem to

follow the Feoffees.

Little Neck is a gem to all who live there but it’s nothing to the Ipswich
school children. H's just a reminder of what could have been had the
Feoffees remembered their duty to the beneficiaries of the Trust they

manage.
The legislature attempted to create a more fair and accountable
governanee structure when it voted. to add three Selectman as Feoffees,
Unfortunately they are rendered power]ess by their minority status. We
hope that the legislature will act again but get-it. r:ght this time. Your
support of this bill will ensure that the trust is managed with the
beneficiaries” best interest in mind and will enhance the learing
experience of thousands of children for generations to come.

12.  Inmyrole asa former ;zh.airmm and member_nf’.the Ipswich Finance; Gomnﬁttee,
Vand as a member of t&e Town’s G’romh Management Stéer.%ng ﬁorﬁz;littec, I Have detailed |
knowledge of municipal finances and the ways _in which land-use decisions impaet finding for
public schoojs. Given the constraints of the Proposition 2V levy li:nit, the proposed Saie of lots
at Little Neck below their current assessed vaiue would aimcstx ceréainiy result in a shift of
?repert&»-tax burden from Little Neck homsowners to other taxpayers in Ipswich. Asale be;ow
assessed values would mean that total property-tax contributions to the Ipswich Public SChoofs
from the propérty ét Little Neck would be reduced &Qm current levels, which directiy vioiates
the purpose of the Trust, | | |

13. By holding Little Neck in trust the Feoffees now restrict land uses in ways that
maximize support for public schools (e.g., the longstanding practice of limiting most cottage

leases to seasonal occupancy has minimized the number of public schooi students from Little

Neck and the assoc:ateé cost-burden on the schoois} From my semce in town govemmem Tam

aware that each new year-round dwcllmg at L;ttle Neok would riot pmduce suffi mnn‘é revenue -
at the town's c_urrent property tax limit and after taking into account t}m Commonwealth’s
6 | B
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Chapter 70 seducatiqﬁ aid qufmﬁla wtol Snppprt th@ cost: off.é singl%%iddiﬁdnal_chﬂd 'imj&w Igswich
Public Schools. | | - o

14. Under the pmposed saie eacb cottage Gwncr would be frec to convert hzs or her
cottage to yeér—round occupancy ‘Each addmonai pubhc schaof student rasu]tmg f*‘rom that
change in allowable use would cavse a net loss to the schnol budget and would thus dlrectly
harm the beneficiaries of the Trust, While I generally believe that communities should make
land-use decisions irrespective of 'whether t‘ney incmaée students z:md échool o;osts, this situétien
is entirely different because the Feof’f‘ees hava a ﬁduclary duty to make declsmns that benefit the
pubhc schouls

15.  1tis commonpla(;e in M#ssachusetts for public _an;i nonprofit property owners to .
allow residential use of their property while retaining permanent ownership of the land. This
structure allows owners with a public or charitable purpose to maintain ﬂeﬁibility as
circumstances change over time whﬂe cmtmmng to benef T ﬁ'om ieng»-term appreciation in
value. In my capacity as Executwa Dlrector of tha Massachusctts Hnusmg PMershm, I have )
been directly mvo[ved in prmndmg iong~term mortgaga f’mancmg for at least 30 resxdennal reai
esiate projects on leased kmd. In that .c:apmty I have also been involved in prﬁwdmg 30-«year
mortgage financing through Massachusetts banks for several de?elspn;ents where individuals are
able to purchase and improve homes on leased land,

16.  There is no evidence that {ong«tem'ground‘ ie_ases at Little Neck are infeasible, In
fact, there is overwhelming contrary evidence that this ownership and financing structure has
been successful in mény other Massachusetts cities and towns. A_ccording[y; there is no factval
. justification for violating an express condition of William Payne's will by sﬁllingtﬁ& tand at

Listle Neck and foregoing future appreciation in real estate value.
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17.  Tdo nozz-bgliavé the Schgol Comittter is mpresenting &e'-beneﬁéiaﬁeé’ intérest
because the Schiool Committee has never shown that the sale of Little Neck — a fundamental

violation of the Trust under which the land is owned — would yield more benefit to cument and

future sche}oh::hﬂdren than leasing the land at market rents umier frore campetent management
Even if a sale were somehow found to bfz more baneﬁcsai tﬁan !eastng, I beheve the School |
Committee has failed to repres?fent the beneficiaries’ interest by ag’re’eing to 8 sale of Little Neck
at well below its market value. The report of the appraiser retained by the Ipswich Finance
Committee is already part of the recard in this matter and incorporated herein.

18.  Moreover, that the School Committes would give general releases to the Feoffees
as part of the agreement to sell Little Neck is inconceivable to'me. Given the well-documented

mismanagement of the Trust, and the Court's waiver of the statute of limitations oo such ¢laims,
&

there is no reason why the School Commﬁtm § agreement to a general release of c!a:ms against

the Feofﬁeas is in the best mteresi af the benaﬂazaﬂes

Signed under the pains and penalties of perjury 3™ day of Januvary, 2012,

Le—

Clark Ziegler

Fifs
.
!

o
¢
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THE COM’\&O’NWEALTH OF MASSACI—I{JSETTS

'OFFICE OF THE ATTORNEY GENERAL

ONE ASHBURTOMN PLA(:@
~ BOSTON, MASSACHUSETTS 02108-1598

Tow REILLY (6173 Y1220
ATTORNEY GENERAL WL EEO. STake.ma s
December 17, 200}
Ed Traverso
3R East Street
Ipswich, MA 01938

RE: Feoffees of Ipswich
Dear My, Traverso:

This kztter is in answer. to yours of Dﬁccmber 2, 2001; o
The Feoffees areg tmstees of a trust whx)sa pmpc}ses are wheily charltabie That I8 they
hold the leind known as Little Neck for the be i

Because the Feaﬁeﬁs had never been reg;stcmd with our ofﬁce on March 22, 2001, T'wrote to .
their attorney, Donald Greenough, about the rﬂgastramn and filing requirements disoussed above,
A copy of my letter is c:ncloch

e

on:April 25, 2001, the Feoffe = for the years. V997 grepei
1 , financ : dvided. On April 26, gy
2001, Mr. Grccnough and T disciissed the mifssing matemaE and he assured me that the Feoffees @éwj!
did intend to provide the 950s and audited financial staterments. We again spoke about thiz

matter on at least July 3, 2001, September 17,2001, October 19, 2001, and, most recently, on

December 10, 2001, In our most recent conversatiod, Mr, Greenough informed me that I would

be receiving the required filings within two weeks of the date of that phone call.

Subsequently;

E’&?ODnﬂltt of ifterest
Beliede thar it would be,
S0t .ifmterest s, a
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sworwillibedathe negative: “Also, as we have dxscusse there wi have o bea ccurt
proceeding to restate the trust’s purposes and clarify its operating procedures,

I hope this letter has been helpful. Please let me know if you have further guestions,
Sinwrciy,
Deirdre Rosenberg
Assigtant Attorney General

Public Protection Bureau
Divigion of Public Charities
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COMMONWRALTH OF MASSACHUSETTS
' THETRIALCOURT - .
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, s | | © Docket No. ESO9E0094QC

ALEXANDER B.C. MULHOLLAND, IR.,
PETER FOOTE, DONALD WHISTON,
JAMES FOLEY, ELIZABETH KILCOYNE,
PATRICK.

§. MCNALLY, and INGRID MILES, as they
are the Feoffees of the Gramimar School in the
Town of Ipswich,

Eop g
L B L w mage
i 44 BT ER g:}g[?

Plaintiffs,
V.

ATTORNEY GENERAL OF THE
COMMONWEALTH OF
MASSACHUSETTS, IPSWICH SCHOOL
COMMITTER, and RICHARD KORB, as he
is Superintendent of Schools in the Town of
Ipswich,

Defendants,

AFFIDAVIT OF ROBERT WEATHERALL, JR.
IN SUPPORT OF MOTION TO INTERVENE

I, Robert Weathetaﬂ, Jr., state the fofh}wing on my own personal knowledge or
information and belief: | |

1. 1 reside at 33 tabepinﬁaha Road, Tpswich, Massachuseits.

2. 1 have two children in the Ipswich Public Schools, oneat the Winthrop School

and one in the Middle School. 1myself attended the Tpswich Public Schools.
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3. I am:the $éni0r'men¥b¢r of the ipsWiqh Planning Board, with thirteen yeats of
service, and I was the chair of the Ipswich Gmwm Management Steering Commitice,

4, On Janvary 23, 2011, on behalf of the Ipswich Planning Board, 1 wrote a ietter 10
the Court outlining the reasons why we were opposed to the Feoffees’ sale of Little Neck
at that time and remain so today. A copy of that letter is attached as Exhibit A.

5. In short, no decision regarding Little Neck ShOt;ﬂd be made before the
consequences of such a sale are fully considered as part of & public heafing process.
Specifically, the consequence of adding hundreds of year-round residences could ha.va'é
devastating impact on the Town and our schools, and must be studied.

6. [ am moving to intervene because the School Committee has unm;pectedly agreed
to the Feoffees’ sale of Little Neck without conducting such a study or even eiicitiing the
input of the Ipswich Planning Board. Their decision is extremely short-sighted and could
burden - rather than benefit — the Ipswich Public Schools m the near-term and the long-

term.

Signed under the pains and penalties of perjury this % day of January, 2012,

T AT

f{obazt Weatherall, Jr,
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The Ipswich Planning Board

Office of Planning and Development
Town Hall

Green Street

Ipswich, Massachusetts

01938

The Essex County County Probate and Family Court
36 Federal Street

Salem, Massachusetts

o970

Janvary 23, 2011
To the Court,

We of the Ipswich Planning Board nrge the Court not to approve the sale-of thie land known as
Little Neck, in Ipswich, to the tenants of that lanid, There are oo many questions to be aﬂswafcd
about the effect such 4 transaction mxghi have on the Town at. large.

We kiiow of oo mpcr pubiiac pmcess through whickr the expicted coxxsequcnccs of the proposed
land sale have been exdmined.

We assume the proposed iand sale. p!accs no limit on the seasons of usaz by the. owngrs of the
hotises. As the houses predominantly aré not, and have never been, occupled fn the wilitér, a
change which allows continuous occupation of the houses can be assumied, uniil otherwise
proved, to be detrimental to our Town’s natira} resources, miunicipal services, infrastmcture,
fiscal condition, and to traffic and pedestrian safety. Little Neck is a dens&iy populated area with
extraordinarily limited and fragtle access.

A gestriction to scasonal use of the Little Neck residences is, we presume, to be in the best
interests of the Town and would honor the original purpose of the Trust.
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8, £apanie)

' c:&tmg paved widihi as weii as ngh%ef»vvay, if: a‘ny, shmﬂd be showvn.

ays,. if any, should be shown. .

AaréhiArea of Critical Environmental Cunce:m sheuid e shbwn

- An mventory should be made of the naturdl resotrees of the sithject lands both upland and
tidal. :

- Aninventory should be made of all non-residential uses currently mmng

- Documientation of the current open space with: any restrictions on.dts vse, if any, should be
shown. Of particular concern is the potential loss of public access to a large portion of Pavilion

Beach,

Bafom ahy agmament is made relating to asale of the sztlﬁ Neck: Jand to'its tenants, & public
hearing: 'Qqass should bc hcid wn}; the Piam:ung Board pmsndmg or at ieast mvolved :

Devémpmcnt Piazi and tha ’I"owa Charactef Statemcnr

To date, no public hearing process, no open citizens” forum of any advertised and substantive
kind'has oceurred in which to debate this monnmental land use decision. Until a legitimate path
1o deciding the future of Little Neck can.bé established, where all implications cati be preserited

and:debated, until we have worked with dﬁ;gcnca to'protect the Town's miemsts no change
sﬁmﬂﬁ be made to the status of the L:tﬂe Neck residences,

Sincer&fy,

PO {<:._,g~ .
ﬁf"f?fumfcb

Members, Ipswich Planning Board
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT

PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss

ALEXANDER B.C. MULHOLLAND, JR.,
PETER FOOTE, DONALD WHISTON, JAMES

FOLEY, ELIZABETH KILCOYNE, PATRICK 1.

MCNALLY, and INGRID MILES, as they are the
Feoffees of the Grammar School in the Town of
Ipswich,

VS,

ATTORNEY GENERAL OF THE
COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, AND
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Docket No. ES09E0094QC

AFFIDAVIT OF SUSAN BRENGLE

I, Susan Brengle, being duly sworn depose and say as follows:

1. 1 reside at 7 Cogswell Street, Ipswich, Massachusetts.

2. 1 am one of the interveners in this action and [ submit this affidavit in

support of the motion to intervene. This affidavit is based on my personal knowledge, or

information and belief.

3. I have three children who are {(or have been) beneficiaries of the William

Paine Trust (the “Trust™): a freshman in college who has been through the Ipswich

Schoeol system; a tenth grader at the Ipswich High School; and a seventh grader at the

Ipswich Middle School.

1325020v3/17973-
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4. Over the past 13 years I have been active in the Ipswich public schools,
committing hundreds of hours to the system, ranging from classroom volunteer, to Co~
Chair of the successful “Tum the Tide” Proposition 2 1/2 override initiative in 2008, to
current Board Member of the Ipswich Education Foundation. [ attend School Committee
and other town meetings as I am able and, over the years, served on various
subcommittees relative to the schools and town. [ am regulasly approached by members
of our community, including members of various town and schoo! committees to
consider running for School Committee and Board of Selectman and have been asked to
consider joining the Finance Committee at v&rlious times.

5. My diverse involvement in the schools, and in the overnde effort
specifically, has given me a deep understanding of the financial pressures our schools
face, due in part, | believe td the mismanagement of the Trust by the Feoffees. In fact, an
important part of the override campaign was to communicate to voters that passage of the
override was only oae of the tools to increase school funding and that two other ongqing
initiatives were resolution of the Feoffees situation and continued efforts to address
inequities in the state’s Chapter 70 funding formula. |

6. Since the beginning of this litigation and until December 17, 2011, as &
parent of the beneficiaries of the William Paine Trust, I relied on the School Committee
to protect-the interests of my children, the beneficiaries, and to ensure that the intention

of William Paine to benefit the Ipswich Schoo! children be realized.

1325020v3/1797 31
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7. Specifically, I relied on the School Committee to uphold the intention of
William Paine that the land at Little Neck remain for the benefit of the school children of
Ipswich “forever...and therefore the sayd land not to be sould nor wasted.”’

8 Given the clarity of this intention of Paine, [ believed that the School
Committee would enforce these terms as written, and [ was assured by the actions and
statements made publically by the School Committee that it was doing this.

9. First, the Schoo! Committee filed an answer and counterclaim and
participated in this lawsuit for the purpose of enforcing the Trust. The Sch‘ool Committee
requested and received substantial taxpayer funds to do so.

10. Second, the School Committee, publicly, in their open meetings, at Town
Meeting and in the press, consistently informed the béneﬁciary parents and community at
large that it was opposed to a sale and that it would vigorously pursue that position in the
litigation. For example, attached as Exhibit A is an article published in the Ipswich
Chronicle on October, 2010 reporting on the Ipswich School Committee’s nearly
unanimous vote (with one abstaining) against the sale of Little Neck. Attached as Exhibit
B is the vote taken by the School Committee (as reported in the Chronicle) on October
21, 2010 to oppose the sale of Little Neck.

11. As a parent of beneficiaries of the Trust, I believe [ have an interest in this
litigation that is separate and distinct from other members of the community, generally,
and [ believe that interest has been abandoned by the School Committee in the December,

2011 Agreement for Judgment.

"October 2, 1660 will of William Paine, Suffolk Reg.‘of Probate, 1:346.

3
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12, According to U.S. Census Bureau, only 17% of the voting age populatiqn
in Ipswich are parents or guardians of school age children.?

13. . As amember of this minority, I do not believe that the School Committee,
in agreeing to a sale of Little Neck, is representing my interests, or the interests of my
children, the ultimate beneficiaries of the Trust. or the interest of William Paine who
specifically instructed in his will that the land not be sold.

14.  To my knowledge, there is no practical, economic or legal reason for the

land that has been held in trust for 350 years to be sold in 2012,

Signed under the pains and penalties of perjury this ! U [L day of January, 2012,

Vinn. foreusfe

Susan Brengle

[ arrived at this figure by consulting the U.S. Census Bureau website. [ calculated the
number of households in Ipswich with children between the ages of 6 and 18 (964) and
the number of parents or guardians in those households (1,671) and compared that figure
to the total Ipswich residents of voting age (10,007).

4
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IPSWICH SCHOOL COMMITTEE MEETING
THURSDAY, OCTOBER 21, 2016
MIDDER/HIGH SCHOOL ENSEMBLE ROOM

OPEN SESSION

CALL TO ORDER -

J. Loeb, Chair Pro Tem, called the meeting to order at 7:05 p.m. with the following
members present: L. Dietz, S. Gresh, and B, Traverso, Also present were R, Korb,
Superintendent of Schools; 1. Cuff, Financial Director; and Abigail Skelion, Stndent
Representative,

ANNOUNCEMENTS

Mr, Loeb read the following announcemenis:

There will be Executive Session to discuss strategies regarding litigation and real estate
matters after which the meeting will adjourn

School Committes will meet at 6:30 p.m., Monday, October 25, before the start of Town
Megting ' .

Tovwm Mesting will take place at 7:30 p.m., October 25, in the Performing Arts Center

The School Committe Negotiations Team will meet on October 26 at 5:30 p.m. in the
Middle/High Schooi Guidance Conference Room

A tentative date for continuation of Town Meeting, has been set for October 26, 7:30
p.m, in the Performing Arts Center

Public Safety Facilitiecs Committee will meet on Novembet 3, 7 pan., Town Manager®s
Conference Roorm, Town Hall ’

Scheol Commities will meet on November 4, 7 p.an., Middle/High School Ensemble
Room

CITIZENS® COMMENTS

SPECIAL ACKNOWLEDGMENT

Mr. Korb read a letter from Tom Gallagher, Athletic Director, regarding the Mile Lane
well project and the donation in the amount of $40,000 - $45,000 by the Institution of Savings to
the Friends of Ipswich Athletics.- Dr. Gresh moved, seconded by Mrs. Dietz, to accept the
donation of $40,000 - $45,000 from the Institution for Savings for the Mile Lane well project.
UNANIMOUS. '

I. SCHOOL COMMITTEE PRESENTATIONS
A, TECHNOLOGY FOR LEARNING INITIATIVE

Elien Kallman, President of Ipswich Bducation Foundation, and Sue Brengle,
Chair of the Technology for Learning Initiative Steering Commiitee, presented the information
to be given to the community in the form of corporate donations with the comment that private
funding has becorme a necessity in the schools, A fimd-raising letter is going out fo parents, the
Chronicle will have a lead article, and the Rotary Ball at Turner Hill will hopefully raise a
considerable sum for the Initiative, School Committee members applavded the Initiative and
pledged their support. Some advence work has been done incleding the reconvening of the
Technology Subcommiitze undsr the direction of Cheryl Forster-Cahill end Chris Burke.
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B. RACE TO THE TOP FROPOSAL

Mr., Korb spoke of the cooperative effort atnong the School Committes (most
particularty, B. Traverso), the administration and the ITA to bring money into the system in a
four-point improvement plan for curcicubwn materials and instructional practices in Race to the
Top (RTET). The RTTT initiative will bring $147,000 over the next four years, Jeff Krieger,
{T'A Chair, and Sheila McAdams, Winthrop Principal, co-chairs of the initiative, will submoit
specific goals in a Year 1 plan by October 22. Mrs McAdams made a brief presentation with
discussion by the School Committee.

Mr, Traverso moved, seconded by Mrs. Dietz, that the Ipswich Public Schools adopt the
one-year plan of Race to the Top, UNANIMOUS.

C. FINANCIAL REPORT ‘

Finance Director Cuff updated the Committes on FY11 budgst status and
explained the Circuit Breaker function. She gave her explanation and recommendation for the
natural gas contracts. Consensus of the School Committee was to accept the Financial Director’s
recommendation to use the standard lock-in rate for an extended 24-month period for a natural
gas contract with Hess.

She reviewed construction projects on the Doyon and Middle/High School
buildings as a result of severe weather last year {insurance ﬁmded) and the Winthrop door
replacement project coming from budgeted FY!I earmarked monies. Also, she reported on a
recent SPED transportation review.

Dr, O’Flynn joined the meeting,

D. FINAL REVIEW FOR QCTOBER 15, 2010, TOWN MEETING
1. Article 3: FY2011 School Budpet Amendments
To be presented by Hugh O’Flynn
2. Article 4: FY2011 Whittier Regional High School Budget
To be written by Barry Hopping and presented by Ed Traverso
3. Asticle 5: Feoffess Litigation
Deferred until 6:30 p.m., October 25, 2010 Ipswich High/Middle School.

E. FEQFFEES OF THE GRAMMAR SCHOOL

- Dr, O’Flynn met with Feoffees Subcommittee, While it was determined by Mr.
Korb and Ms. Cuff that the Town Manager had affirmed that Article 5 would be presented by the
School Committee at the Fall Town Meeting to compensate the schools for legal work, there was
& hold put on the warrant and through a series of circumstances, when the motion was presented,
it was by the Finance Commiites. A proposal (Triboard Working Group Statement) needs a
separate voie from the wording of Article 5 itself,

Mr, Kaliman, from: the audience, spoke at length regarding the meeting that he
attended citing several points that he felt should concern the citizens of Ipswich, Mr. Loeb and
Dr. O*Fiynn disagreed with Mr. Kallman on the matter of lack of trust among the three boards.
There i ngreement that there is need to figure ouf a process. Mr, Korb feels that the School
Comimities must take the lead on this Article before Town Meeting to send a strong messags of
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cooperation and responsibility by the key litigant who will be responsible for payment of that
money in the future, According to Town Counsel, it is possible to change that motion prior to
Town Meeting, and the Board of Selecimen could take that action on Monday night prior to
Town Meeting, notifying the Finance Committes in a spirit of collaboration and courtesy.

Mir. Loeb felt that the wording of the Article 5 motion and of the Triboard
Wozking Group Statement is in disagresment, and he could not support and would not present
the Article at Town Meeting as it stood. A reworking of the wording of the Triboard Working
Group Statement was finalized a5 follows with 2 motion made by Dr. (PFlynn, seconded by Mr.
Loeb, and voted 4/1 in favor (Dietz opposed):
4a. The Schoot Commitiee shall propose a comprehensive strategy to
implement the Purpose above;
4b, The Triboard Working Group shall consider this strategy and make
recommendations;
4¢, The Triboard Working Group shall meef as necessary to discuss
straiegy;
4d, All information will be shared promptly and completely with
members of the Triboard Working Group and through the representative members
to the respective Commitiees; ' _ ‘
4. Requests for the use of the Feoffess Legal Fund shall generally be
made prior to the expenditure of the funds, and shall include the vendor, purpose
of the expenditure, and estimated amount as provided by the vendor.

IVir. Loeb fokt that “if the intent fsn’t to exclude expenditures since July 1, 2010,*
he will be more conducive to accepting,

Mr, Loeb moved, seconded by Dr, O’Flynn, that the School Commities take a
position based on current knowiedge and information that the Commities is opposed fo the sale
_of Little Neck property on the terms s presented in the Feoffees/Tenants Settlement Agreement,

INFAVOR - Loeb, O’Flynn, Traverso, Distz; ABSTAINING - Gresh.

Dr. O°Flynn announced that the School Committee ordered appraisal will not be
forthcoming untii after Town Meeting on October 25, It will be shared once the School
Comimitiee hag studied it, Dr, O'Flynn stated that the position relative to the issue about
sponsorship of Article 5 will be faken up on Monday evening before Town Meeting,

Dr. O'Flynn indicated that there would not be an Executive Session this evening
due to no new additional information regarding real estate matters.

.. SCHOOL COMMITTEE REPORTS
A. YOUCHERS/BILLS

B. BCHOOL COMMITTEE SUBCOMMITTEE REPORTS
1. ATHLETICS SUBCOMMITTEE
2. ATHLETIC FIELD STUDY COMMITTEE
3. AD HOC TOWN/S8CHOOL COLLABORATION COMMITTEE
4, COMMUMICATIONS SUBCOMMITTER
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OPEN SESSION . 10/21/10 PAGE 4

DAY CARE CENTER SUBCOMMITTEE

EBARLY CHILDHOOD SUBCOMMITTEE

FEOFFEES SUBCOMITTEE |

NORTH SHORE COALITION FOR 8CHOOL FUNDING
OPERATIONS SUBCOMMITTER '

WENmsE

10, POLICY SUBCOMMITTEE
M. Loeb moved, seconded by Dr, O’Flynn, to accept for adoption the
following polices:
a. School Assignment Areas, JC
b. Parents® Choice of Blementary School, JECC
UNANIMOUS,

Mrs. Dietz reported that Policy Subsommittes had met and is studying
fees charged for various school buildings.

11, PUBLIC SAFETY FACILITINS COMMITTER
Meefing scheduled on Novernber 3,

12, SPECIAL EDUCATION PARENT ADVISORY COMMITTEE (SEPAC)

13. WIND TURBINE SUBCOMMITTRE

Mr, Xorb reported that the Committes has accepted a bid for a GB
1.65MW wind turbine within the budget and s forecast for instailetion in March,
2011,

14. IPSWICH HIGH SCHOOL STUDENT REPRESENTATIVE
15. OTHER '

. SUPERINTENDENT’S REPORT
A. SUPERINTENDENT’S ADMINISTRATIVE REPORT

IV. CONSENT
A. CONSENT AGENDA
Dr. O’Flynn maved, seconded by Mr. Loeb, to approve the Consent Agenda ag
follows:
Acceptance of Minutes of September 16, 2010, Open Session
Acceptance of Minutes of October 7, 2010, Open Session
Acceptance of Minutes of October 7, 2010, Executive Session
Approval of the Ipswich Middle School’s Grade 8 overnight field trip to the
Adirondack Mountaiiis, New York State, June -3, 2011,
UNANIMOUS, )

Vi. ADJOURNMENT
Mirs, Dietz moved, seconded by Mr, Traverso, to adjourn at 10:15 pam. UNANIMOUS,
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'COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss Docket No. ESO9E0094QC

)
ALEXANDER B.C. MULHOLLAND, JR., )

PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK )
J.MCNALLY, and INGRID MILES, as they are )
the Feoffees of the Grammar School in the Town )

of Ipswich,
Plaintiffs,
V.
ATTORNEY GENERAL OF THE

COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and .
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Defendants.

R o T T . A

SUPPLEMENTAL AFFIDAVIT OF CLARK ZIEGLER

1, Clark Ziegler, state the following on my own personal knowledge or information and belief:

I. I submit this supplemental .afﬁdavit in support of the motion to intervene.

2. I am very familiar with Ipswich public school budgets and with revenue sources
available to the Ipswich schools, having served 15 years on the Ipswich Finance Committee
inchuding three years as chairman. One of my key roles on the Finance Committee was to
compile revenue projections that we used on the Finance Committee, and that were relied upon
by the School Committee and Board of Selectmen, to set annmal budget targets for the school and
mumclpal budgets based on total estimated revenues and property tax collections mthm the

Proposition 2% levy limit.
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3. To my knowledge, based upon my service on the Finance Cérmnittee, the
financial challenges facing the Ipswich I;ublic Schools, while significant, are chronic problems
that are not substantially different than those experienced by similar communities. The most .
significant source of school budget stress in Ipswich is not declining revenue but the need to fund
coilecti\;e bargaining agreements with built-in cost increases that exceed annual growth in
revenue.

4, According to data compiled and published by the Massachusetts Department of
Revenue, annual growth in available local budget revenue in Ipswich (combintng property taxes,
state aid, local receipts and all other soﬁces) grew at an annual rate of 3.6 percent for the ten
years ending in FY2011, the last year for which comparative statewide data is available. That
revenue growth is_ right in line with the state average (3.7 percent) and slightly below the
statewide medial; (4.2 percent).

5. Based upon my service on the Finance Committee, [ know that another key fiscal
indicator affecting school budgets ié the amount of "new growth" (newly developed real estate
and improvements to existing real estate that are added to the tax base) in each city and town that
is available each year to supplement the maxunum 2V, percent increase in property taxes allowed
by state law. According to published Massachusetts Department of Revenue data, during the ten
fiscal years from FY2003 to FY2012 new growth in Ipswich ranged from 0.98 to 3.81 percent of
the levy limit, which is right in Hine with the statewide median that ranged from 1.11 to 2.59
percent of the levy limit during the same period.

6. It is clear from mj/ personal knowledge and from my review of publicly-available

data that the Ipswich Public Schools are at no unusual fiscal disadvantage relative to other cities
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and towns and that the school budget situation in Ipswich has not significantly deviated from
Statewide ﬁscai trends.

7. The Town of Ipswich, like many other communities in Massachusetts, has
approved school operating budget overrides pursuant to Proposition 2%2 to meet school funding
needs that could not be met through other available revenue sources. School budget overrides
were approved by Ipswich voters in 1990 and again in 2008. That option remains available ;:0
address future shortfalls in the ips_wich public school budget.

8. Based upon my review of published budget and revenue data, my knowledge of
school financing and my 15 years of responsibility for review and approval of Ipswich public
school budgets, it is clear to me: (a) that the Ipswich schools do have significant nnmet funding
needs that have developed over the long term, (b) that these unmet needs have been exacerbated
by the failure of the F;eoffees to provide regular funding in accordance with their fiduciary
duties; and, (c) that there is no fiscal emergency currently facing the school department or any‘
other extraordinary fiscal circumstances that would somehow justify deviation from William
Payne's will — violating an explicit prohibition on sale of the Little Neck property — in Qrdér to
provide a short-term césh infusion to the Ipswich schools.

9. Through a request made pursuant to {he Massachusetts Public Records Laﬁ, |
obtained minutes of Executive Session meetings of the Ipswiéh School Coﬁunittee dated
November 3, 2011, December 15, 2011, and December 17, 2011. True copies of those minutes

are attached as Exhibit A.
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Signed under the pains and penalties of perjury this 26th day of January, 2012.

[/

Clark Ziegler
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EXHIBIT A
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EXECUTIVE SESSION 11/3/11 PAGE 6

15 p.m.
Attending:  H. O’Flynn, L. Dietz, B. Hopping, J. Loeb, I. Bauman, S. Gresh, R. Roesler,
R. Koib, J. Cuff

Tenants of Little Neck Question
Mr. Loeb asked, based on a telephone-call gquestion from Mr. DiSalvo (Tenants

Association), if the School Committee would want a meeting with the Tenants, Mr. Loeb read to
the Board emails from Tenants’ counsel to School Committee counsel Steve Perry and from
Feoffees’ counsel to School Committee counsel Richard Aller on the same issue. He discussed
an email from P. McNally, Selectman Feoffee.

After considerable discussion, and a poll taken by Mr. Loeb, Dr. O’ Flynn answered “yes”
and Dr. Gresh agreed that they should meet with nothing to lose; but Mis. Dietz, Mr. Hopping,
Mrs. Bauman, Mr. Loeb, and Mrs. Roesler all said “no” with Mrs. Roesler adding that no talk
should occur until the governance struchure was changed.

Legal Bills

Dr. O’Flynn moved, seconded by Mrs. Bauman, to approve the Action Plan (confidential
document dated 10/21/11 to Jeffrey Loeb from Stephen Perry, attorney for the School
Committee). Roll call IN FAVOR - Roesler, Gresh, Bauman, Loeb, Hopping, Dietz, O’Flynn.

Mirs. Dietz moved, seconded by Mrs. Roesler, to return to Open Session at 10 p.am. Roll
call IN FAVOR - Reesler, Gresh, Bauman, Loeb, Hopping, Dietz, O*Flynn.
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EXECUTIVE SESSION ' 12/15/11 PAGE 4

10:40 pan, :
Attending: H. O’Flynn, L, Dietz, B. Hopping, J. Loeb, J. Bouman, S. Gresh, R, Roesler
- R, Korb, Supetintendent; S, Perry, Attorney; A, Imbriglio, Legal Intern

Mr, Perry summarized the current status of the cage, Mr. Loeb affirmed that the ultimate
decision is the School Committee’s. Becauge the last twe Town Meetings determined “strategy
is to consult with Finence Committee and Board-of Selectmen,” their input is needed,

He then distributed a seitlement offer, dated 12/15/11, an increase by over §3 million and
explained the term “use and oocupancy™ of rent rebates rather then “purchase price.” He
reviewed each of the eight bullet points and explained them, He presented a chart showing the
original agreement of a $29,150,000 selling price and the new agreement adding the “use and
occupancy” contingency.

Dr, O’Flynn moved, seconded by Mis. Dietz, to contact the Finance Committee and
Board of Selectmen and arrange a meeting as soon as possible to discuss the proposal offered by
Mr, Perry., Roll call IN FAVOR ~ O'Flynn, Dietz, Hopping, Loeb, Bauman, Gresh, Roesler,
Mr. Korb feels that sale is best for the schools. .

Dr. O’Flynn moved, seconded by Mrs, Dietz, to adjourn at 12:25 a.m. Roll call IN
* FAVOR - O'Flynn, Dietz, Hopping, Loeb, Banman, Gresh, Roesler,
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IPSWICH SCHOOL COMMITTEE MEETING
AMENDED DECEMBER 17, 2011 EXECUTIVE SESSION MINUTES
MS/HS ENSEMBLE ROOM

CALL TO ORDER

Mr. Loeb called the meeting to order at 9:05 a.m. with the following School Commiftes
members present: H. O’Flynn, L, Dietz, B. Hopping, J. Bauman, S. Gresh, and R. Roesler;
Board of Selectmen present: R. Morley, C. Surpitski, 8. Berry, W. Craft, and P. McNally; and
Finance Committee present: M. Schaaf, L. Seidler, M. Feldman, R. White, T. Wilson, I. Miles,
M. Swan, J. Fay, and R. Howard. S. Perry, Attorney, and R. Korb, Superintendent, were present
also,

ANNOUNCEMENTS
Mr. Loeb apnounced that Executive Session will be held to discuss ongoing litigation
strategy relative to real estate mafters after which the meeting will adjourn.

CITIZENS’ COMMENTS

Doug DeAngelis read a prepared message urging a procedure in a non-hurried manner
with public discourse.

Clark Ziegler asked for public discussion as weil.

Kathy Savoie opined, as a litigator herself, that the trial should go on until the judge
makes a decision. The legislators are watching this, and she said that the House of
Representatives could help toward appointing pubhc officials to a new management board of
Feoffees.

EXECUTIVE SESSION

Dr. O’Flynn moved, seconded by Mrs. Dietz, to go into Executive Session for the
purpose of discussing strategy with respect io real estate litigation, inviting the Finance
Committee and Board of Selectmen to join the School Committee and allowing for Open Session
after Executive Session if needed, otherwise to adjourn after Executive Session.  Roll call IN
FAVOR- Roesler, Gresh, Bauman, Loeb, Hopping, Dietz, O"Flynn,

Mz. Schaaf, Fin Com Chair, accepted a motion from Mrs. Miles, seconded by Mr. White,
to consider matters relating to ongoing litigation. Roll call IN FAVOR- Schaaf, Seidler,
‘Feldman, White, Wilson, Miles, Swan, Fay, Howard.

Mr. McNally moved, seconded by Mr. Craft, to consider matters relating to ongoing
litigation. Roll call IN FAVOR- McNally, Craft, Morley, Berry, Surpitski.

Mr. Loeb thanked everyone for coming on short notice énd gave a quick history of the
last 72 hours. The Attorney General’s office stated that this emergency meeting is permissible.

Mr. Perry, attorney for the School Committes, explamed E
‘ ' i The

BOS and Fin Com, in consuitmg w:ththe Choo Commlttee wereasked to " eep -
communications within the group and to keep the judge’s remarks and tenants’ offers
confidential.
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EXECUTIVE SESSION DECEMBER 17, 2011 PAGETWO

Mr. Perry detailed an offer that bad been made by the Tenants late on Thursday to buy
Little Neck property and create a condominium arrangement. The proposal, which the tenants
had made clear was their best and final offer, with the financial aspects non-negotiable, includes
the following: the tenants would increase the amount paid in use and occupancy by a total of
$2.4 million. This will automatically result in the reduction of lessee rebates of close to
$600,000 for a total increase in proceeds of approximately $3 million. These amounts would be
net income for purposes of making distributions and could be paid to the School Committee in
three annual distributions of $800,000 plus interest. The homeowners could amend their
purchase agreements so that the additional amounts were treated as part of the price for purposes
of their purchase and sale agreements. The extra use and occupancy payments by the tenants’
would be paid in cash as part of the closing, except for those tenants who were accepting

- Feoffees financing, expected to be a relatively small number given current interest rates, in

which case they could be paid through five year fully amortizing notes at a 4 percent interest
rate. The Feoffees were planning to close on all sales by July 1, 2012, but if there was a delay,
the tenants would have fo pay use and occcupancy starting on July 1, 2012 at the same rate as the
tenants, which would also eliminate any lessee rebates from that point forward. The tenants and
Feoffees also agreed to accelerate the date when the interest in the escrow account (estimated at
$50,000) would be paid to the School Committee, a feature of the original apreement. The
Feoffees had agreed that the engineering and legal costs for achieving the condominium
conversion would be capped at $400,000 if Donahoe could do the engineering and if the
Feoffees’ current counsel handled the legal work. The School Committee would be able if it
wished to apply for an award from the Trust of attorneys’ fees, which would allow it to satisfy
any unpaid fees or expenses and to repay the Town any amounts that were owed to the Town
under the terms of advance of such expenses. With respect to govemance, the proposal calls for
the current Feoffees to remain in office until the filing of the Magter Deed, during which time
they would act only in the ordinary course, and no compensation would be paid to them other
than the ongoing ordinary payments to Peter Foote. Once the Master Deed was filed, the
Feoffees would be reconstituted so that there were five publicly appointed trustees and two life
Feoffees, and then on the first to occur of the completion of sales or 90 days after recording the
Master Deed, the Feoffees would be reconstituted to seven members, six appointed by Town
Boards (two each from the Selectmen, School Committee and FinCom). The seventh individual
would be appointed by the life Feoffees, who would continue fo be self-perpetirating for the sole
purpose of appointing this seventh member on an ongoing basis. The Feoffees would obtain a
release from the School Committee and release and indemnity from the Trust for any claims
other than claims for unknown deliberate misconduct. The Trust Administration Order that had
been submitted to the court would need to be revised given the sale of the property and also to
revise the distribution/spending policy for the endowment, as it had been determined that the
distribution policy contained in the existing version was inadequate for a permanent endowment.
Accordingly, a revised Trust Administration Order consistent with what is outlined above would
have to be adopted by the School Committee and submitted to the court with input from the
Office of the Attomney General.
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EXECUTIVE SESSION DECEMBER 17, 2011 PAGE THREE

to resume on May, and a decision needed to be repotted to other counsel, and potentially the

court, before that occurred.

Following that, Mr. Loeb requested that those around the table ask questions and, in
continuing discussion, then to make comments about their feelings of approval or disapproval.
Three expressly mentioned the need to ask for a higher price. Several expressed concern that the
land that the Feoffees had agreed to sell included approximately one hundred yards of Pavilion.
Beach and that this would affect the rights of the public to utilize the beach. Others were
concerned shout the elimination of seasonal use restrietions which could increase the need for
town services, including enhanced enrollment numbers in the schools. Mr. Morley felt that it
wasn’t up to the public, and the School Committee should vote for themselves. Mzs. Dietz needs
a change in governance as her priority, -

Mrs. Roesler expressed concerns regarding the meeting and votes conducted in executive
session, indicating that public input was necessary before taking a vote of such magnitude. She
said that it was a shame that a 350-year-old trust would be dismantled with a settlement and does
not want a sale to occur on her watch as a School Committee member when Payne’s frust
expressly forbids it,

Mrs. Roegler also commented that, while a settlement would result in roughty $25 million
placed into an investment trust, the money would be vulnerable to market volatility, and future
trustees or Schoal Committee members could decide to dip into the account for large capital
improvements to the schools in the future, thus losing the valuable real estate of Little Neck,
Long-term leases would produce equal or more of a return to the schools, and the trust would
still have the valuable land asset. She expressed frustration that the trial was just getting
underway and any talk of a settlernent at this point is premature, advocating for allowing the
School Committee attorney to present his case.

Mrs. Bauman felt sad that the issue wasn’t continving into Htigation.

Mr. Loeb moved, seconded by Dr. O’Flynn, to authorize counsel, as a bottom line, to
accept and take action to implement the proposal by the Tenants that he had outlined with the
addition of clearing up the right of the public to utilize the 100 yards of Pavilion Beach abutting
Little Neck property (at the gate). IN FAVOR — O’Flynn, Dietz, Loeb, Gresh; AGAINST-
Bapman, Roesler, Hopping.
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EXECUTIVE SESSION DECEMBER 17, 2011 PAGE FOUR

The Committee also directed M, Perry to attempt to negotiate the following elements
with only number 1 as essential to a deal:
1. Use of Pavilion Beach
2. Financial return: intermediate rent between January — July, 2012, (about
$25,000 extra because the schools need the funds
3. A covenant against winter rentals by owners (November — April)

ADJOURNMENT

Dr. O’Flynn moved, seconded by Mr. Hopping, to adjourn at 1:32 p.m. IN FAVOR~
Roesler, Gresh, Bauman, Loeb, Hopping, Dietz, O’Flynn. The Fin Com (4) and BOS (1)
members present adjowmed as well.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss Docket No. ES09E0094QC

)
ALEXANDER B.C. MULHOLLAND, JR., )

PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK )
J.MCNALLY, and INGRID MILES, as they are )
the Feoffees of the Grammar School in the Town )

of Ipswich,
Plaintiffs,
V.
ATTORNEY GENERAL OF THE

COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Defendants.

AFFIDAVIT OF WEBSTER A. COLLINS

I, Webster A, Collins, being duly sworn, depose and say as follows:

[.  1amanExecutive Vice President and Partner, P.C. of CB Richard Ellis/New
England Partners. I am a real estate appraiser and consultant with more than 30 years of
experience appraising real estate and providing consultation services regarding real estate
decisions.

2. I have been certified to testify as an expert on real estate matters in courts in
Massachusetts and elsewhere on more than 100 occasions,

3. I was asked to consult and give a recommendation regarding the proposed sale,
and alternatives to the proposed sale, of the 35 acres of land on Little Neck in Ipswich,

Massachusetts.
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4. I prepared a Real Estate Consulting Report summarizing my opinions and the
steps [ took to reach those opinions. A copy of the report, which includes a listing of my

qualifications and experience, is attached hereto.

Signed and sworn under the pains and penalties of perjury this___ day of January, 2012.

V927

Webster A. Colling

-
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VALUATION & ADVISORY SERVICES

THE FEOFFEES' OF IPSWICH GRAMMAR SCHOOL
354 Acres of Land

Litte Neck, Ipswich, Essex County,

Massachusetts 01938

Real Estate Consulting Report

Prepared For:
The Beneficiary Group on behalf of
The School Children of Ipswich

Addressed To:

Mr. Mark E. Swirbalus

Day Pitney LLP

One International Place #17
Boston, MA 02110




VALUATION & ADVISORY SERVICES

111 Huntington Avenue, 12 F
Boston, MA 02199

Webster A, Collins, MAI, CRE, FRICS
Executive Vice President/Pariner

T617.812-7000
F&617.812-690

www.chre-ne.com

January 27, 2012

Mr. Mark E. Swirbalus

Day Pitney LLP

One International Place #17
Boston, MA 02110

RE:  The Feoffees of Ipswich Grammar School
35+ Acres of Land
Little Neck, Ipswich, Massachusetts

Dear Mr, Swirbalus:

At your request and authorization, CBRE/New England (CBRE) has prepared a Real Estate Consulting
Report involving the “fate of the nation’s oldest land trust”” - the 35 acres of lund on Little Neck in
fpswich.

The nature of the problem o be solved dictates that a consuliing formai be followed:

“Consulting: the act of providing information andlysis and recommendations for a
proposed real estate decision,”?

In this case, the “problem” centers around the tand trust created by Williom Payne involving the
referenced “Little Neck of Land ai Ipswich to be and remain to the benefit of the said School of
Inswich forever”®. The management of the “Little Neck of land” for centuries has been assigned to
Feoffees’, all of whom are Ipswich residents as required by statute within the Commonwealth of
Massachusetts, governing the authority of the Feolfees’ and their administration of the trust.

The probler in part is that under their management, the distributions in support of the Ipswich schoals
have been far below what invesimenis should produce:

! Kathleen Brill, Final Paper, Cover Page, May 19, 2010

2 Real Esiate Handbook, Published by Barron's, 6™ Edition, P. 211

% Will of William Payne, 1660
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Mr. Mark E. Swirbalus
Janvary 27, 2012
Poage 2

“The Feoffers suppurt of the Tpawich schouln
. The}se;.‘.fm &P:; wade the following payments bn the schools since 1976,

a0t to their Grancial staternents in the annual Town Repeart:
1978 7,500
1977 7,500 o i
1978 It (Le. no “gift” is indicated)
1978 0 (e no “gle" is fudicatnd)
1973 7500 P
1980 7,500
1081 2500
1582 ¢ '
1983 8 [
1584 I
1985 |
1986 No Feoffess Snanclal statement 3
1587 : ‘ . H
1568 0 3
198% o) |
1% ﬁ i
1% 0 !
1992 0
1993 4,761
1954 H
1995 25,000 ;
159 50,600 §
1997 53,000 .
1998 173,000 ‘ )
1593 0 (but transfer of S2L000 to"School Acct™]
KD 25000 (+ $25,000 “teanster to School Accr™)
2001 Hiruneial statement not yet published, /2702

In comparison, safe and secure Moody's Aaa Corporate Bonds and S&P Composite Dividends show ¢
completely different pattern of return.

fdoody's Asa Corporate Bond Yields and 530 Compogiis Divlseo Yiag

sk}
ko] + ; e H— ¥ ' T - ; T - Eo
5 i v
1% 4 1%
W i
POR - T T T R ol %
o g e %
5 R ¥
ad %"M&-M ! e

HEFOARER Wt hEE RMP WD eBF i B BRI ST dam2 HEF R B Ml B B
Wasy Bauttyssy Gopreight S Thootastsors.com
* Colliers Appraisal, June 25, 2010, P. 14
2
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Mr. Mark E. Swirbalus
Jenuary 27, 2012
Page 3

Clearly, the Feoffees” have not properly complied with their fiduciary duties under the nation’s oldest
fand trust. A spin off their actions has been that historically low rents caused fenants to act as if they
owned the land and were not just tenants. There has been no mechanism in place to keep rent at
market. This report’s recommendation presents a mechanism for fair market rent,

The word fiduciary is also a defined real estoie term:

"Fiduciary ~ one who acts, in o legal role, in the best interest of others. Examples: a
broker is o fiduciary for the seller; a banker is a fiduciary for the bank’s depositors; an
attorney may be o fiduciary for the client; a frustee is a fiduciary for the bensficiaries.”®

In completing this assignment, CBRE has:

s Studied the location and neighborhood, and at your specific request, not been on the

propetly.

s Analyzed the alternatives presented by review of appraisals. The alternafives considered are:

o The sale of the property io the tenants — suggested price $26,700,000

(Peterson/lLaChance appraisal)

o Condominium conversion ~ suggested price $25,400,000 {LandVest appraisal)

o Aggregote value of 167 “condominium” land parcels — suggested price $42,325,000
(Colliers Meredith & Grew appraisal); (Peferson/taChance appraisal - $39,565,000
gross sellout); {LandVest appraisal - $37,675,000 gross sellout) ‘

s Analyzed the Colliers appraisal suggesting tenants pay renis of:

Land ?ype

Rent/Yr,

Walerfront A 3 BR
Waterfront A 2 BR
Waterfront B 3 BR
Waterfront C 3 BR
Waterfront D 3 BR
Weterfront E 2 BR
North Interior 2 BR
South Interior 2 BR
Interior A 3 BR
Interior B 3 BR

Total Rent - 167 Lois
Rate of Return
Total Rental Value

$18,700
$15,300
$16,575
$12,750
$12,750

$8,075

$7,225

$7,650
$12,750
$11,688

$42,325,000
4,.25%

51,798,813

Source; Colliers Meredith & Grew

® Real Estate Handbook, Published y Barron's, Pg. 273
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Mr. Mark E. Swirbalus
January 27, 2012

Page 4

Reviewed the class action complaint and Amicus brief in epposition to motion for partial
surrmary judgment.

Applied applicable real esiate counseling standards and methodology.

Analyzed recent ground lease documents available on a confidential basis to the writer of this
report.

Interviewed market professionals and managers involved in part with rea! estate.

Reached the following recommendation and conciusions.

RECOMMENDATION AND CONCLUSIONS

CBRE has concluded that:

i.

it is feasible to continue William Payne’s land trust for the benefit of The School Children of
fpswich.

There are trusts which exist where management of asseis similar te “Litte Neck” confinue to
this day.

Professional management with specific administrative duties and power to manage the land is
available in the market to provide the level of service required to produce a realistic rate of

retura and ot o reasonable cost for management.

A standard ground lease structure (of 60 years) as recommended herein is necessary in order
to provide security to ground lessees over the long term 1o insure use and occupancy.

The level of rents recommended in the Colliers Meredith & Grew appraisal, as adjusted
herein, are a realistic starting point with a CPl adjustment in 5-year incremenis,

The ground leases would contain options to renew at market rent.

A ground lease option is a far better option than the sale alternative for the reasons presented.

CBRE has concluded that this is an example of the public sector being unable to fairly and properly
administer the long term best interests of a private sector donor.

The most recent similar example is the Woodward School for Girls case where the donor of lands was
John Adams, second President of the United Stotes,
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Mr. Mark E. Swirbalus
lanuary 27, 2012
Page 5

If you have any guestions, CBRE would be pleased to respond.

Respectfully submitied,
CBRE, Inc. - VALUATION & ADVISORY SERVICES
Webster A, Collins

Executive Vice President/Partner .
MA Cert. General RE Appraiser #265

Phone:  417-912-6977
Fox: 617-912-6901
Email:  webster.collins@chre-ne.com
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INTRODUCTION

“Counseling, in general, is a service that offers informed opinien based upon an
organized body of knowledge unavailable or unfamiliar to the layman. H involves
collecting and analyzing data within the framework of existing knowledge, from which
conclusions are formed, conveyed, and interpreted to the individual being counseled.
The persen offering such counsel must consider the problem from the client’s position
and offer such recommendations or alternatives as will work 1o his best interest within
the social, economic and legal framework within which he must operate,

The job of the real estate counselor is not only to present the altematives available but

also fo indicate the probable resulis of following each. In all instances, the client must
make the final decision. The counselor functions only as an advisor.”®

In this case, CBRE's client is the School Children of Ipswich, with services paid for by the
Children’s Beneficiary Group.

PROPERTY IDENTIFICATION

The property is o waterfront “neck” of land attached to the main land by a connector causeway and

road. A site plan from the LandVest appraisal is on the following page.

There are 167 houses on the plan, 24 of which are improved year-round dwellings with the balence
being summer/seasonal cottages in use from April 1 to December 31,

Under the will of William Payne, Little Neck is legally only one lot. The lot configurations that exist are
non-conforming parcels created over time by those who have been using the land.

Their configuration has been recognized for purpose of assigning ground reni, io be paid and

assessing real estate faxes.

Because the land is eone lof, concepts that there could be 209 to 211 “lois” implying that the property
is a subdivision is not legally correct.

The underlying conirol of land use is the sewage system which is fied to 462 bedrooms or 2.77

bedrooms per house, on average.
Thus, further build-out is unlikely given the existing houses in place.

THE NATURE OF THE PROBLEM

As addressed in the letter of transmittal, the gap between what the Feoffees’ have produced for the
benefit of lpswich School Children and what should have been received is widely apart,

6 The Rea! Estate Counselor, Published by the American Society of Real Estate Counselors, Chicago, IL, 1963, P. 9

1
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The reascns are many. Tenant rents were weli-below market.

Tenants acting fike land owners resulied in a class action suit against the Feoffees filted December 8,
2006. Claims were made of the Feoffees” “attempting fo extract money” from the tenanis to which
they are “not entitled” (P.3 of complaing). A history of tenancy actions outlines the actions of tenanis in
financing, renovating, and rebuilding homes. The Feoffees’ increasing of rents has been classified as

“unjust enrichment”.

Next, the Feoffees’ themselves were conflicied. 50% of the lifetime Feoffees’ owned property on Little
Neck during the period of unusually low rents.

They wore two hats. They benefited by well below market rent and could not provide the
independence of o fiduciary in their actions.

Finally, the Feoffees” were neither professional managers or good managers. This is proven by the
lease the Feoffees’ proposed to tenants for signing. Exhibit "A” to that lease which is included in the
addenda states that every three years:

“The annual rent shall be determined in the sole discretion of the landlord...”

CBRE suggests that no tenant would ever sign o lease with this clouse. The CBRE recommendation

attached herein places o CPl cap not exceeding 3% per year on the lease solution presented.

Several other solutions have been presented 1o solve the problem or to present an clternative to the
problem:

1. Sale of the land at a suggested price of $26,700,000.

2. Condominium conversion and purchase of the interest of The Schoo! Chiidren of lpswich for

$25,400,000.

3. Create a 167 unit condominium owned by The Schoo! Children of ipswich and ground rent

each condominium unit to the tenants.
ANALYSIS OF ALTERNATIVES
Alternative #1

. Alternative #1 is the tenants” alternative. The firm of Peterson/LaChance Realty Advisors’

“extraordinary assumptions” were that:

»  “The Probate Court will ultimately allow the conversion to condominiums and sale to the
fenants”.

0290



| INTRODUCTION

¢ Al cottages wil! be allowed year-round use.

o The seller (The Children of Ipswich) would pay for condominium conversion,
e 32 coffage long-term leases will void them to “achieve a sale”.

e $900,000 in erosion repair would be a conversion cost.

s The value is $26,700,000 and the “under agreement price of $29,150,000 reflects feﬁqn%s

o , a7
giving back value in o fransaction.”

The problem with this alternative is lack of feasibility under highest and best use. Further, the firm
recognized that highest and best use under their assumptions is a hypothetical condition,

A 5-year sellout is projected,

Under the will of William Payne, and the statute governing the trust, the above plan is contrary to that
which exisfs, is an exiraordinary assumption unto ifself and does not apply. The plan does provide

meaningful data as the gross sellout of parcels totals $39,565,000.

Alternative #2

Alternctive #2 is the Feoffees’ aliernative. This alternative is represented by the LandVest report,
The LandVest report was prepared for the Fectees” as:

o "Acurrent market value for financing purposes and possible submission to the Essex
County Probate and Family Court in cannection with the Feoffees” complaint for
deviation.”

The LandVest report assumes a “condominium conversion” plus “the third party value as though
vacant {land).

The further commeniary presented is that the report does not address investment value. Like in
Alternative # 1, highest and best use of “a condominium conversion of the underlying land only by the

FeoHees is not legally feasible.”

Under the will of William Payne, and the statute governing the trust, the LandVest plan is contrary to
that which exists, is an extraordinary assumption unte itself and does not apply. The plan does provide
meonihgfui data in that the “total retail value” of the 167 parcels is $37,675,000, Their
$25,400,000 net present value, like Aliernative #1, is not applicable.

" The referenced agreement between the school commitiee and the Feoffees’ reflects an addifional $3,000,000 “uise and
occupancy” beyond $29,150,000 and is in dispute.
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Alternative #3

Alternative #3 is the Town of Ipswich’s Finance Committee Plan. This aliernative is represented by the
Colliers Meredith & Grew report. Three options are presented:

»  Sale of individual lots under a condominium form of ownership - $42,325,000
»  Buik Sale - $35,000,000
* Aggregate Ground Rent - $1,798,813

s Average annual ground rent - $10,77 1/parcel
Under highest and best use, their highest and best use is:

“To restructure ihe form of ownership fo a condominium and sale of the individual
units, exclusive of the cottage”; again, not a legal use,

This use presents the highest amount of money to “The Children of Ipswich”.
CONCLUSION OF ANALYSIS OF ALTERNATIVES

Basic and fundamental in the analysis of alternatives is the condominium assumption. The William
Payne will states:

“| give unto the free School of Ipswich, the Little Neck of land at lpswich.. .jo be an
remain to the benefit of the said School of lpswich forever. ..the said land not to be

sold or wasted”.

In short, the sale of any part of the land as ¢ condominium does not comply with the will. The central

issue is:

Are there any alternatives which can comply with the will of William Payne and
the statute governing the trust, which does not allow for the scle of the land?

The answer is yes.

A PRACTICAL SOLUTION

Land for centuries has been one of the most valucble and highly sought after assets in the world. The
importance of land holdings dates from the 13 colonies through to the present.

The value of land has been recognized in New England through a number of alternative structures,

o The Boston Ground Reni Trust was formed as a Massochusetis trust in 1886 to invest in
ground leases.
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o Within Boston, some of the most valuable properties today are on ground leased land where
ownership, like William Payne, wishes to hold that lend in perpetuity.

o The March 1885 report presented by the Feoffees’ to the Town of Ipswich indicates a$2,000
value for Lifile Neck. Over the succeeding 125 years, the Children of ipswich have seen their
land grow to $40,615,250, an 8.25% compounded rofe of return,

The CBRE recommendation is to continue the land in trust. As an example, land has been placed in

frust in perpetuity with an excellent example being Naushon Island.

Naushon is located between Buzzards Bay and Vineyard Sound. It is a 7-mile long island with an
average width of 1 mile. The beneficiaries are the heirs of the 5 children of IM Forbes, a prominent
Boston busiressman. Upon his death in 1898, the land was placed in trust in perpetuity. The
beneficiaries foday are very similar in numbers to those involved with Little Neck.

Each user pays rent for use with that rent, set by those who administer the $rust, known as Naushon
Istand Trust, Inc. The land is professionally managed. The trust struciure enhances the prestige of the
land and prevents divisive action often part of condominium associations management where

individual owners have a vote.

The contfinuation of the trust with a 60-year ground lease structure as outlined in the Letter of
Transmittal is believed the best possible use for the following reasons:

o Atrust sfruciure in place is the only structure aliowed under the will of William Payne,

» The management of the trust can be placed in the hands of independent, impartial, and
objective maragement firms (not banks or investment firms) that flow from the centuries old
“old Boston Trustee”. Trust management has been in place for centuries,

e Interview has taken place with such prominent firms as:

o Welch & Forbes
o JM Forbes & Co.

o Howland Capital Management

Enough feedback has been received 1o indicate that professional management is feasible,
Alternatively, major real estate monogement firms could provide a similar service. A typical
management fee would be 3% - 4% of revenues collected.

b
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Administration would be based en ground lease terms set by the Feoffees’, with instruction from the
Essex Probate Court on market rent, if necessary.

The basic financial analysis and side-by-side comparison with other invesiment alternatives now
follows.

FINANCIAL ANALYSIS

The three referenced appraisals plus a Lincoin Property Company Appraisal suggests the following
schedule of lot value and rents:

APPRAISAL ANALYSIS
35+ ACRES OF LAND

Avpraiser Gross Lot Values Annual Rent/Lot Imputed Gross Return
LandVest $37,675,000 $10,74% 4.76%
Peterson/LaChance 339,565,000 $10,800 4.56%
Colliers Meredith & Grew $42,325,000 $10,771 4.25%
Lincoln $42,500,000 $12,500 4.91%
Average 540,516,250 511,230 4.62

Compiled by CBRE

By themselves, the four appraisals when taken together provide a strong indication of the lot volues in
place. Where the appraisals differ is in “bulk” value but not “lot” value. The percentage difference in

lot values is amazingly consistent.

PERCENTAGE VARIATION

LOT VALUE
High $42,500,000 -7.01%
Average $40,516,250 0.00%
Low $37,675,000 4,67%

Source: CBRE

Through the use of the four appraisals, it is possible to assign a fair and equitable rent to each lot.

Stated another way, due to the depth of study that has taken place, it is possible to start with a level
playing field in terms of market rent.

CBRE, on @ confidential basis, has in its files @ number of ground leases. These leases typically are
from 60 years to upwards of 99 years. These leases have adjustments over time. In cerfain instances,

they are annual. In other instances, there are at 5 to 10 year infervals.

In this case, and based on the terms of 5 ground leases held in file, the recommended term is a 40-

year lease:
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RECOMMENDED CONDITIONS IN A 60-YEAR GROUND LEASE

Term: ‘60 Years

Options to Renew: Yes - In Perpeluity

Rent: Market reni set by Feoffees', with possible guidance from the Probate Court on the
proper level of rent i necessary.

Adjustments to Rent: CPl every 5 years not exceeding 3%/yecr

Type of Lease: hNN

Tenant Obligations: Payment of pro-rata share of maintenance costs for utilifies and infrastructure.

Source: CBRE

In terms of return, the Schoot Children of Ipswich would receive a 4.62% return on the current value

of their asset adiusted for inflation.
In terms of comparison with aliernative investments, CBRE's Globa! Econemic Outlook states:

“Across the economic landscape since the demise of Lehman Brothers in 2008,
occasional signs of improvement in the global economies in recent years have
contrasted with equally frequent setbacks and new challenges to market stability, With
the hindsight of these last few years, the outlock for 2012 appears particularly cloudy,
no matier the asset class or indusiry. Market volatility is pervasive across listed stock
and equity markeis, and it is macre events, rather than economic fundor‘nenfols, that
are driving market sentiment. In fact, one pundit characterized the outiook for the

forthcoming year as o “crapshoot”.

Based on the economic times in which we five, ground leases secured by valuable assets above land
alone, with inflation profection provides as good and potentially even betier alternatives than those
which exists in the market. The Baseline economic outook for the US economy published by PNC

suggests the following:

Baseline U.5. Economic Qutlook, Summary Table*
10 4a 2Q9a 30'ta L00HAS 402 ZQM2E 30M2f 40 40a  2041F 20427 29438

43238 13770 13382 13435 13517 12602 13662 13784 13088 31T 13841 13982

0.4 4.3 |3 3.z 25 2.5 24 2.4 3O 17 2.4 .5
2123 245 2262 R0 2280 2383 23086 320 2454 Ias0 2304 2353
6.2 41 - 34 1.0 22 2.2 2.3 24 14 3.2 2.2 2.3

%305 1340 1313 48u7 1322 4328 1330 13234 1208 131.2 1328 12345
1.3 T4 0.3 1.3 1.4 1.2 1.2 1.2 -9.7 1.0 i3 1.3
0.8 g0 8.5 8.7 8.5 .5 3.4 8.5 9.6 8.0 54 8.1

G618 .08 0.05 G457 240 4 30 6.10 017 2.10 oAl nEs
346 3.2 243 2405 e84 2.33 251 221 2.79 223 3.09

5 = acfual f = foregast b = prelimingry T plasse so& the Expantted Takle for more: forecust seres.

‘The “going-in yield” of 4.62% in comparison with PNC numbers and an actual 10-year treasury yield
ot 2.05% for January 20, 2012, indicates thai the continuance of the ground lease provides o

stronger return than that suggested above.
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CBRE RECOMMENDATION

CBRE recommends that the Colliers rental schedule, which creates tiers of volue based on lecation is

the most reasonable rental struciure. CBRE has:

Applied the Colliers rental structure.

Adijusted the rent sfructure down to the average of suggested rental value,

Applied a 4.62% rate of return.

Derived a yearly rental value for each type of lot,

Base Price Adjustment to Rate of indicated Net Annual
Type of Lot Per Lot Group Avergge (4.27%) Return Rental Value
Waterfront A 3 B8R $440,000 $421,000 4.62% $19,450
Waterfront A 2 BR $360,000 $345,000 4.62% $15,900
Waterfront B 3 BR $3%0,000 $373,000 4.62% $17,200
Waterfront C 3 BR $300,000 $287,000 4.62% $13,300
Waterfront D 3 BR $300,000 $287,000 4.62% $13,300
Waterfront E 2 8R $196,000 $182,000 4.62% $8,400
North Interior 2 BR $170,000 $163,000 4.62% $7,560
South interior 2 BR $180,000 $172,000 4.62% $7,900
Interior A 3 BR £300,000 $287,000 4.62% $13,300
interior B 3 BR $275,000 $263,000 4.62% $12,200

Souwrce: Colliers, CBRE

The condominium/bulk sale alternatives priced ot $26,700,000, $25,400,000, and $35,000,000,
when invested of rates similar fo the array of yields presented in the PNC baseline US Economic
Outlook would produce half or less to the Children of lpswich than the ground lease alternative.

The above recommended rental schedule is based on fair market rent. Of the 167 parcels, 24 are
year-round and 143 are seasonal. CBRE concurs with the reasonableness of the 10% rent discount for
seasonal occupants as represented by the $10,800 annual/$2,700 seasonal rate set by the Feoffees’.

In its analysis of the Litile Neck land, CBRE recognizes the importance of continuation of the seasonal
lease for 143 parcels. We view the sale aliernotive as an option that would adversely impact the

ground rent analysis contained herein.

The rent analysis in the Colliers report implies year-round occupancy. In itself, this is problematic as if
the lzases were allowed to be year-round, there would be @ negative impact on the effective rate of

return:

o Year-round Ipswich residents average 0.4 children per household

o The cost per student in Ipswich is ot the $11,000 per student level.
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o Annud! student costs to the town for 143 year-round houses would then fotal $629,200 per
year.

o $629,200i0s o 1.55% annual reduction in the 4.62% rate of return for an effective rafe of
- 3.07% per year. : ‘

o Alternafively, even if all rents were reduced 10% for seasonalily, the worst cose would sfill be
significantly higher 4.16%.

Overall, the ground lease clternative parallels the wishes of William Payne, produces greater revenue

than other aliernatives presented, and carries inflation profection moving forward into the future.

If there are any questions, CBRE would be pleased to provide a response.
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ASSUMPTIONS AND LIMITING CONDITIONS

1. Unless otherwise specifically noted in the body of the report, it is assumed that title to the properly or propearties is clear
and marketable and that there are no recorded or unrecorded matiers or excaptions fo title that would adversely affect
marketability or value. CBRE, Inc. is not aware of any fitle defects nor has it been advised of any unless such is
specifically noted in the report.  CBRE, Inc., however, has not examined fitle and maokes no representations relafive to
the condition thereof. Documents dealing with liens, encumbrances, easements, deed restrictions, clouds and other
condifions that may affect the guality of titie have not been reviewed. Insurance against financial loss resulfing in claims
that may arise out of defects in the subject’s title should be sought from & qualified fitle company that issues or insures
fitle to recl properfy.

2. Unless otherwise specifically noted in the body of this repor, it is assumed: thoi the existing improvements on the
properly or properies being oppraised are structurally sound, seismically sefe and code conforming; that alf building
systerns {mechanical/elecirical, HVAC, elevator, plumbing, eic) are in good working order with no major deferred
maintenarice or repair required; that the roof and exterior are in good condition and free from intrusion by the
elements; that the properly or properties have been engineered in such @ manner that the improvements, as currently
constituted, conform to alf applicable local, state, and federal building codes and ordinances. CBRE, Inc, professionals
are not engineers and are nof compelent io judge matters of an engineering nature.  CBRE, Inc. has not refained
independent structural, mechanical, electrical, or avil engineers in connection with this appraisal and, therefore, maokes
no representations relative to the condition of improvements.  Unless otherwise specifically roted in the body of the
report: ne problems were brought 1o the attention of CBRE, Inc. by ownership or management; CBRE, Inc, inspected
less than 100% of the entire interior and exterior portions of the improvements; and CBRE, Inc. was not furnished any
engineering studies by the owners or by the parly requesting this appraisal. If questions in these areas are critfical to the
decision process of the reader, the advice of compelent engineering consultants should be obtained and relied upon, It
is specifically assumed that any knowledgeable and prudent purchaser would, as ¢ precondition to closing a sale,
obiain a safisfoctory engineering report relafive to the structural infegrity of the property and the infegrity of building
systems.  Structural problems and/or buillding system problams may not be visuadlly detectable.  If engineering
consultants refained should repert negative factors of o material nature, or if such are later discovered, relative to the
condifion of improvements, such information could have a substantial negative impact on the conclusions reported in
this appraisal. Accordingly, if negative findings are reported by engineering consultants, CBRE, Inc. reserves the righi to
omend the appraisal condlusions reported hersin,

3. Unless otherwise stated in this report, the existence of hazardous material, which may or may net be present on the
property was not observed by the consultents. CBRE, Ine. has no knowledge of the existence of such materials on or in
the property, CBRE, inc., however, is not qualified fo detect such substances. The presence of substonces such as
asbestos, urea formaldehyde foam insulation, contaminated groundwater or other potentially hazardous materials may
offect the value of the property. The value estimate is predicated on the assumption that there is no such material on or
in the property that would cause o loss in volue. No responsibility is assumed for any such conditions, or for any
expertise or engineering knowledge required to discover them. The client is urged to refain an expert in this field, i
desired, '

We have inspecied, as thoroughly as possible by ohservation, the lond; however, it was impossible to personally inspect
conditicns beneath the soil, Therefore, no representation s made as fo these matters unless specifically considerad in
the appraisal.

4. All furnishings, equipment and business operations, except as specifically stated ond typically considered as part of real
properly, have been disregarded with only real property being considerad in the report unless otherwise sioted. Any
existing or proposed improvements, on or off-site, as well as any alterafions or repairs considered, are assumed to be
completed in a workmanlike manner according fo standard practices based upen the information submitted to CBRE,
lnc. This report may be subject to amendment upon re-inspection of the sublect subsequent to repairs, modifications,
clierations and completed new construction. Any estimate of Market Value is as of the date indicated; based upon the
information, conditions and projected levels of operation,

5, ltis assumed that oll factual data furnished by the clieat, properly owner, owner’s representative, or persons designated
by the client or owner to supply soid data are aceurate and correct unless otherwise specifically noted in the appraisal
report. Unless otherwise specificaily noted in the appraisal report, CBRE, inc. has no reason to believe that any of the
date furnished contain any material error.  Infermation and data referred o in this paragroph include, without being
limited to, numerical street addresses, lot and block numbers, Assessor's Parcel Numbers, land dimensions, square
footage ares of the land, dimensions of the improvements, gross building areas, net rentable areas, usable areas, unit
count, room count, rent schedules, income data, historical operating expenses, budgets, and related deta. Any material
error in any of the above data could have a substanfial Impact on the conclusions reported. Thus, CBRE, Inc. raserves
the right to amend conclusions reported if mode aware of any such error.  Accordingly, the clieni-addressee should

1
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6.

7.
8.

7.
10.

1.

12.

13.

14,

15,

carefully review ali cssumptions, data, relevant caleulations, and conclustons within 30 days after the date of delivery of
this report and should immediately notify CBRE, inc. of any questions or errors,

The date fo which any of the conclusions and opinions expressed in this report apply, is set forth in the Lefter of
Transmitlal, Further, that the dellar amount of any value opinion herein rendered is based upon the purchasing power
of the American Dollar on that date.  This report is based on market conditions existing as of the date applicable o this
assignment.  Under the terms of the engagement, we will have no obligation jo revise this repor fo reflect events or
conditions which oceur subsequent to the dole of the appraisel. However, CBRE, Inc. will be available to discuss the
necessity for revision resulfing from changes in economic ar market factors affecting the subject.

CBRE, Inc. assumes no private deed restrictions, limiting the use of the subject in any way.

Unless otherwise noled in the body of the report, it is assumed that there are no mineral deposit or subsuiface rights of
volue involved in this appraisal, whether they be gas, liquid, or solid. Nor are the rights associated with extraction or
explovation of such elements considered unless otherwise stated in this appraisal report. Unless otherwise staled it s
also assumed thot there are no air or development rights of value that may be transferred.

CBRE, Inc. is aware of legal restrictions in place which impact the properly,

Any cash flows included in the analysis are forecasts of estimated fulure operating characteristics are predicated on the
information and assumptions contained within the report.  Any projections of income, expenses and economic
conditions utilized in this report are not predictions of the fulure. Rather, they are estimates of market expactotions. The
achievement of the finoncial projections will be affected by flucluating economic conditions and is dependent upon
other fuiure occurrences that connot be assured. Actual results may vary from the projections considered herein. CBRE,
Inc. does not warrant these forecasts will occur.  Projections may be affected by circumstances beyond the current realm
of knowledge or control of CBRE, Inc,

Unless specifically set forth in the body of the report, rothing contained herein shall be construed to reprasent any direct
or indirect recommendation of CBRE, Inc, fo buy, sell, or hold the properiies at the rental value staded, Such decisions
involve substanticl investment siraiegy questions and must be specifically addressed in consultation form.

Also, unless otherwise noted in the body of this repor, it is assumad that ne changes in the present zoning ordinances or
regulations governing use, density, or shape are being considered. The property is analyzed assuming that oll required
licenses, certificates of cccupancy, consents, or other legislative or administraiive authority from any local, state, nor
national government or private enfity or organization have been or can be obtoined or renewed for any use on which
the value estimates confained in this report is based, unless otherwise siated.

This study may not be duplicated in whole or in part without the specific written consent of CBRE, Inc. nor may this
repor or copies hereof be transmisied fo third paries without said consent, which consent CBRE, Inc. reserves the right
to deny. Exempt from this restriction is duplication for the irternal use of the client-addressee and/or ronsmission fo
ottorneys, accouniants, or advisers of the dient-addressee, Also exempt from this restriction is fransmission of the report
o ony court, governmental authority, or regulatory agency having jurisdicion over the party/partiss for whom this
appraisal wos prepared, provided that this report and/or ifs confents shall not be published, in whole or in part, in any
public document without the express writter consent of CBRE, inc. which consent CBRE, Inc. reserves the right fo deny.
Finally, this repori shall not be odvertised fo the public or otherwise used to induce a third party to purchase the property
or to muke a “sale” or "offer for sule” of any “security”, as such ferms are defined and used in the Securifies Act of
1933, as amended. Any third porty, not covered by the exemptiens herein, who may possess this repor, is advised that
they should rely on their own independently secured advice for any decision in connection with this property. CERE, Inc.
shall have no accountability or responsibility to any such third party,

Any value estimate provided in the repori applies to the entfire properly, and any pro ration or division of the fitle into
froctiona! interests will invalidate the value estimaie, unless such pro rafion or division of interesis has been set forth in
the report.

No opinion s intended to be expressed on matters which may require legal expertise or specialized investigation or
knowledge beyond that customarily employed by real estate consuliants. Values and opiniens expressed presume that
snvironmenial and other governmental restrictions/conditions by applicable agencies have been met, induding but not
limited io seismic hazarde, flight patterns, decibel levels/noise envelopes, fire hazards, hillside ordinances; density,
allowable uses, building codes, permits, Jicenses, efc. No survey, engineering study or architectural analysis has been
made known io CBRE, inc. unless otherwise stoied within the body of this report. If the Consultant has not been
supplied with o termite inspection, survey or occupancy permil, no responsibility or representation is assumed or made
for any costs associoted with obfaining same or for any deficiencies discovered before or after they are obiained. No
representafion or warranty is made concerning obtaining these items. CBRE, Inc. assumes no responsibilily for any costs
or conseguences arsing due fo the need, or the lack of need, for flood hazard insurance. An agent for the Faderal
Flood Insurance Program should be contacted to determine the aciual need for Flood Hazard insurance,
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. Accepiance and/or use of this report constitutes full accepionce of the Contingent and Limiting Conditions and special

assumptions sef forth in this report. 1 is the responsibility of the Client, or client's designees, o read in full, comprehend
and thus become aware of the aforementioned confingencies and limiting conditions.  Neither the Consultamt nor
CBRE, inc. assumes responsibility for any situation arising out of the Client's failure to become familiar with and

understand the same, The Client is advised io retain experts in areas that fali outside the scope of the real estate
appraisal/consulting profession if so desired.

CBRE, Inc. assumes that the subject analyzed herein will be under prudent and competent management and ownership;
reither inafficiant or super-efficient.

It is assumed that there is full complionce with oll applicable federal, state, and local environmental regulations and
laws unless noncompliance is stated, defined and considered in this appraisal report.

No survey of the boundaries of the property was undertcken. Al areas and dimensions furished are presumed to be
correct. it is further assumed that no encroachments to the reclty exist.

The Americans with Disabilities Act {ADA) became effeciive Januvary 26, 1992, Notwithstanding any discussion of
possible readily achievable barrer removal construction items in this repori, CBRE, Inc. has not mode o specific
compliance survey and onalysis of this properly to determine whether it is in conformance with the various detailed
reguirements of the ADA. It is possible that a compliance survey of the properly together with a defailed analysis of the
requirements of the ADA could revea! that the property is not in compliance with one or more of the requirements of the
ADA. If so, this fact could have a negative effect on the velue estimated herein.  Since CBRE, Inc, has no specific
information relating to this issue, nor is CBRE, Inc. qualified to make such an assessmery, the effect of any possible nen-
compliance with the requiremenis of the ADA was not considered.

Client shall not indemnify Consultent or hold Consultant hormless unless and only to the extent that the Client
misrepresenis, disters, or provides incomplele or inaccurate appraisal results fo others, which acts of the Client
approximately result in damage to Consultant.  Notwithstanding the foregoing, Consultant shall have no obligation
under this Section with respect to any loss that is caused solely by the active negligence or willful misconduct of o Client
and is not contributed to by any act or omission (including any foilure fo perform any duty imposed by low) by
Consultant, Client shall indemnify and hold Consuliont harmiess from any diaims, expenses, judgments or other iterns
or costs arising as a result of the Client's failure or the failure of any of the Client's cgenis to provide a complete copy of
the eppraisal report to any third pory. In the event of any litigotion between the parties, the prevailing party to such
litigation sholl be entiled to recover, from the other, reascrable attorney fees and costs.

The report is for the sole use of the client; however, client may provide only complete, final copies of the report in its
entirety (but not component parts) to third porfies who shall review such reports in connection with loan underwriting or
securifization efforts. Please note that our consent fo allow a consulting report prepared by CBRE, Inc. or porions of
such repord, fo become part of or be referenced in any public offering, the granting of such consent will be at our sole
discretion and, if given, will be on condition that we will be provided with an Indemnification Agreement and/or Non-
Reliance lefter, in a form and content satisfactory to us, by a party safistaciory to us. We do consent to your submission
of the reporis to rafing agencies, loan porticipants or your auditors in its entirety (but not component parts) without the
need to provide us with an Indemnification Agreement and/or Non-Reliance letter,

3
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assessed value Assessed value applies in ad volorem
jaxation and refers 1o the volue of a property according to
jhe tax rolls. Assessed value may not conform to market
value, but # is usually calculated In relation to a market
value base.

cash equivalency The procedure in which the sale
prices of comparable properties sold with  aiypieal
financing are adjusted to reflect fypical market ferms.

contract rent The actual rental income specified in @
lease. * ' -

disposition value The most probable price which
specified interest in real properdy is likely to bring under
ali of the fellowing conditions: 1) Consummation of a
safe will oceur within a fimited fulure markefing period
specified by the client; 2) The aclual market conditions
currently prevailing are those o which the oppraised
property inferesi is subject; 3} The buyer and seller is
each acting prudently and knowledgeably; 4) The sefler
is under compulsion to sell; 5 The buyer is typicolly
mofivated; 6] Both paries are acting in what they

consider their best interests; 7) An adequate marketing

effort will be made in the limited fime allowed for the
completion of a sale; 8! Poyment will be made in cash in
1S, dollars or in terms of finoncial arrangements
comparuble thereto; and 9) The price represents the
normal consideration for the properly sold, uraffected by
special or creative financing or sales concessions granted
by anyone associcted with the sale.}

effective rent The rental rate net of financial concessions
such os periods of no rent during the lease ferm; may be
caleutated on a discounted basis, reflecting the Hime value
of money, or on a simple, siraight-line basis, *

excess land In regard to an improved site, the land not
needed fo serve or support the existing improvement. In
regard o @ vacant sie or a siie considersd as though
vacant, the Jond not needed fo accommodate the site’s
primary highest and best use.  Such lond may be
separated from the larger site and have ifs own highest
and best use, or it moy allow for future expansion of the
sxisfing or anticipated improvernent.  See also surplus
land. ¥

extroordinary assumption  An essumption directly
reloted to a specific assignmeni, which, if found o be
false, could alier the appraiser’s opinions or conclusions,
Extraordinary ossumptions presume as fact otherwise
uncertain information about physical, legal, or economic
characieristics of the subject property; or about conditions
external fo the property such as market conditions or
trends; or about the integrity of dafa used in an analysis.
See also hypoihefical condifion. *

fee simple estate Absolute ownership unencumbered by
ary other interest or estate, subject only fo the limitoiions

floor area ratio {FAR)

| ABDERDA

B B R € B e O e S e M e

imposed by the governmental powers of faxation, eminent
domain, police power, and escheat.}

The relationship between the
above-ground floor area of o building, os described by
the building code, and the area of the plot on which it
stands; in planning ond zoning, often exprassed as o
decimal, e.g., a rotio of 2.0 indicates that the permissible
fioor area of a building is twice the fotal land area; alse
called building-fo-fand ratio.

full service lease A lease in which reat covers all

operating expenses. Typically, full service leases are
combined with on expense sfop, the expense level
covered by the controct lease payment. Increases in
expenses cbove the expense stop level are possed
through to the tenant and are known as expense pass-
throughs. .

going concern value Going concern value is the valus

of o proven properly operation. [t includes the
incremental value associated with the business concern,
which is distinct from the value of the real estale only.
Going concern value includes an intangible enhancement
of the value of an operating business enterprise which is
produced by the assemblage of the land, building, labor,
equipment, and marketing operation,  This process
crectes an economically viable business that is expected
io continue. Going concern value refers 1o the total value
of & property, including both real propery and intangible
personcl property atiributed io the business value,

gross building area [GBA) The total floor area of a
building, including below-grade space but excluding
unenclosed areas, measured from the exerior of the
walls, Gross building orea for office buildings s
computed by measuring fo the oulside finished surface of
‘permonent outer bullding walls without any deductions.
All enclosed floors of the building including bosements,
mechanical equipment floors, penthouses, and the like
are included in the measurement, Porking spaces and
porking garoges are excluded,

hypothetical condition That which is contrary io what

- exisis bui is supposed for the purpose of analysis.

Hypothefical condifions assume conditions contrary 1o
known fects obout physical, legal, or economic
characieristics of the subject property; or about conditions
external io the properly, such as market condifions or
trends; or about the integrity of date used in an analysis,
See also exdraordinary assumption. *

investment value lnvestment value is the value of an
investment fo a pardicular investor based on his or her
investmeri requirements, In contrast fo market value,
investment value is value ic an individual, not value in the
marketplace.  Irnvestment value reflects the subjective
relafionship between a particular investor and o given
investment, When measured in dollars, investment value
is the price an investor would pay for an investment in
ohi-of Us percetved copacity to safisfy his or her desires,
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needs, or invesiment goals. To estimate investment value,
specific investment criteric must be known. Criteria fo
evaluate g real estate investment are not necessarily set
down by the individual investor; they may be established
by an expert on real estote and its value, that is, an
appraiser. T :

leased fee
See lecsed fes estate

leased fee estate An ownership interest held by o
landlord with the right of use and occupancy conveyed by
lease to others. The rights of the lessor (the leased fee
owner) and the leased fee are specified by contract terms
contained within the lease.}

leasehold
See leasehold estate

leasehold estate The interest held by the lessee (the
tenant or renter) through a lease conveying the rights of
use and occupancy for a stoted term under certain
conditions.*

liquidation value The most probable price which o
specified interest in rect properly is likely to bring under
alt of the following conditions: 1] Consummation of o
sate will occur within o severely limited future marketing
period specified by the dlient; 2} The actual market
conditions currently prevailing are those to which the
approised property interest is subject; 3) The buyer is
acting prudently and knowledgeably; 4) The seller is
under extrema compulsion to sell; 5) The buyer is typically
motivated; &) The buyer is acting in what he or she
considers his or her best inferests; 7) A limited marketing
effort and time will be cllowed for the complefion of o
sale; 8) Payment will be made in cash in U.S, dollars or in
terms of financial arrangements comparable thereto; and
9) The price represents the normal consideration for the
propedy sold, unaffected by specicl or creative financing
or sales concessions gronted by anyone associated with
the sale. *

market rent The most probable rent that g property
should bring in @ competitive and open market reflecting
all condiions and restrictions of the specified leose
ogreement induding ferm, renfal adjustment ond
revaluation, permitted uses, use restrictions, and expense
obligations; the lessae ond lessor each acking prudently
and knowledgecbly, and assuming consummation of a
lease contract as of a specified date and the passing of
the leosehold from lessor to lessee under conditions
whareby: 1) lessee and lessor are typically motivated; 2)
both parties are welt informead or well advised, and octing
in what they consider their best interests; 3) a reasonable
fime is cllowed for exposure in the open market; 4} the
rent payment is made in ferms of cash in U.S. dollars and
is expressed @s an amount per ime period consistent with
the poyment schedule of the lease contraci; and 5) the
rental amount represents the normal consideration for the

market value

property leased unaffected by special fees or concessions
granted by anyone associated with the transaction. ¥

Market value is one of the central
concepts of the appraisal practice.  Morket value is
differentiated from other fypes of value in that it is created
by the collective pafterns of the market. Market value
means the most probable price which o property shouid
bring in @ compefiive and open market under ol
conditions requisite to a fair sole, the buyer and seller
ecch acting prudently and knowledgeably, and assuming
the price is not affected by undue stimulus. Implicit in this
definition is the consummation of a sale as of a specified
date and the possing of fitle from seller o buyer under
condiions whereby: 1) A reasonable fime is allowed for
exposure in the open market; 2) Both parfies are well
informed or well advised, and acfing in what they
consider their own best interests; 3) Buyer and seller are
typically motivated; 4} Payment is made in terms of cash
in US. doflars or in terms of financial arrangements
comparable thereto; and 5} The price represents the
normal consideration for the property sold unaffected by
special or creative financing or sales concessions granted
by anyene associated with the sale }

marketing period The time it tokes an interest in real

property to sell on the market subsequent to the date of
an appraisal, ?

net lease Leose in which all or some of the opsrating

expenses are paid directly by the tencnt. The fandlord
never tckes possession of the expense poyment. In o
Triple Net lease doll operating experses are the
responsibility of the tenant, including propery taxes,
insuranca, inferior mainienance, and cther miscellaneous
expenses.  Mowever, management fees and exterior
maintenance are often the responsibitity of the lessor in
tiple net lease. A modified net legse is one in which
some expenses are paid separately by the fenant and
some are included in the rent,

nef rentable area (NRA} 1} The ares on which rent is

computed. 2} The Rentable Area of o floor shall be
computed by measuring fo the inside finished surfuce of
the dominunt porfion of the permanent ouler building
walls, excluding any mailor vertical penstrations of the
ficor, No deducfions shall be made for columns and
projections nacessary io the building. Include space such

as mechonical room, janitorial room, restrooms, ond
lebby of the flocr,

~occupancy rate  The relationship or ratic between the

income received from the rented units in a propery and
ihe income that would be received i all the units were
occupied.f

prospective value opinion A forecast of the value

expected ot a specified future date. A prospeciive value
opinion is mosi frequently sought in connection with real
estate projects that are proposed, under construction, or
under conversion fo o new us, or those that have not
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achieved sellout or a stabilized level of long-ferm
occupancy of the fime the appraisal report is writlen, ¥

reasonable exposure time The estimated length of
fime the property interest being approised would hove
been offered on the market prior lo the hypothetical
consummation of @ sale af morket value on the effective
date of the appraisal; a retrospective epinion based upen
an analysis of post events assuming a competitive and
open merket, 1

rent
See
full service lease
net fease
rarket rent
confract, coupon, face, or noeminal rent
effective rent

shell rent The typical rent poid for retail, office, or
indusirial tenant space based on minimal “shell” interior
finishes (called plain vanilla finish in some arsas). Usually
the landlord delivers the moin building shell space or
some minimum level of interior build-out, and the fenant
completes the interior finish, which can include wall,
ceiling, and floor finishes; mechanical systems, interior
electric, and plumbing, Typically these are iong-term
leases with fenanis paying ol or mosi property expenses. ¥

surplus land land not necessary o support the highest
and best use of the existing improverent but, because of
physical limitations, building placement, or neighborhood
norms, cannot be sold off separately. Such land may or
may not contribute positively fo value and may or may not

T The Appraisal of Real Estate, Thirteenth Edition, Appraisal
institute, 2068,

* The Dictionary of Real Estate Appraisal, Fourth Edition,
Appraisal Institute, 2002.

¥ Office of Comptrotler of the Currency (OCC), 12 CFR Part
34, Subpart C - Appraisals, 34.42 (g); Office of Thrift
Supervision (OTS), 12 CFR 564.2 (g), Appraisal Institute,
The Dictionary of Redl Estate Appraisal, 4" ed. (Chicago:
Appraisal institute, 2002}, 177-178. This is also compatible
with the RTC, FDIC, FRS and NCUA definitions of market
value as well as the exampie referenced in the Uniform
Standards of Professional Appraisal Practice (USPAP;.

2006 BOMA  Experience  Exchange  Reportt,
Income/Expense Analysis for Office Bulldings (Building
Owners and Managers Association, 2000)

1 Statement on Appraisal Standard No. 6, Appraisal
Standards Board of The Appraisal Foundation, Septernber
18, 1993, revised June 15, 2004.

use value
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accommodaie fufure exparsion of an existing or
anticipated improvement. See also excess land. ¥

usable area 1) The area cctually used by individual

tenants.  2) The Usable Area of on office building is
computed by measuring to the finished surface of the
office side of corridor and other permanent walls, 1o the
center of pariitions that separate the office from adijoining
vsable areas, and to the inside finished surface of the
dominant portion of the permanent outer building walls.
Excludes areas such as mechanical rooms, jenitorial
room, restrooms, lobby, ond any mojor verical
peneirations of o multi-lenant ficor.”

Use valus is o concept bosed on the
productivity of an ecenomic good. Use value is the value
a specific properly has for a specific use. Use value
focuses on the value the rea! estate contributes o the
enferprise of which it is a part, without regard 1o the
property’s highest and best use or the monetary amount
that might be realized upon its sale, t

value indication An opinion of value derived through

application of the appraisal process,

c
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“The Feoffees of the Grammar School of Ipswich - submit the following report —
March 1885, -

The fund of the Feoffees is invested as follows.

One, 5 per cent Water bond of the city of Lynn $4.,000.00
Two House lots in Revere - value . 1,000.00
26 2/3 Old Rights in Jeffries Neck — value 933,33
Litte Neck (so called)  Valued 2,000.00
Schoo! Farm in Bssx (so called) — value 1,000.00
Notes of the Town of Ipswich 1,500.00
On deposit in the Ipswich Savings Bank 520.72
10.954.05

The income received during the year, has been as follows.

Received from the rent of Neck Rights 208.95°

# “ * “ land under houses on Litfle Neck G7.00
Recd from interest on Lynn City bonds 200,

¢ %% % Townnotes - 75,00

“ * rent of School Farm in Essex 46,67

627.62

The expenses and payments during the year, are as follows.

Paid A. M. Osgood for services as master of the Grammar School 350,00
Paid John N. Nourse for surveying and for a Plan of Little Neck 25.00

Paid sundry bills for labor and repairs at Little Neck 10.66
Deposited in the Ipswich Sav Bank 241.96
627.62

Theo. T. Cogswell ~ Treasurer”

Handwritten *Report of the Feoffees of Grammar School Fund ~ -1885- Accepted”
in a file of Feoffees' reports in the Town Clerk’s office.
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EXHIBIT A

RENT PAYMENTS

. The annual rent for the firstihree (3) years of the Term, due to the Landlord
shall be as follows. pavable v advance i quarterly instaliments dunrsg the term of this

Lease:

Ye Annual Rent Instaliment

711i06 - §/30/07 $8,700.00 52,425.60

77007 - 6130108 $2.700 00 52.425.00

7OUNE - §IE0GE 59.700.60 $2,425.00
A7 The grmeal rent fur e Lot shail be adjusted every three (3) years
A%, Beg roug on Juty 1, 2609, each residential lot at Little Neck will be

Jasstgned (G oone of hdt more tnan ten (16] classes 10 be established by the Landiord for
e f\urposc, GHTIOre accuraiely Jﬁkmg the annual rent on ine relabive values of the icts.
On or befne "'F‘(.E “C) 2008, the Landicrd shal! provide the Tenant with a schedu!ls

i gach of the lols by parcel number, street edaress and rental class. On us
2008, the Landiord shail notifv the Tenaniin wriing of the annuas
andiard foc the pened of luly 1, 200€ throuoh June

T MY
hefie Dn—:‘u:mm
rany] for'the Lal io ?}rﬂ, the iy the
3G 2012 The annual rent shall he derenmuned in the sole digerstinn of the | andlord
=Hize lakerig o account {21 the far value n.‘ tiv“ Lots as 1o which the Landiord sha!
ewe advce fiom appropriate professionals, (o) the operaung cosis of Liltle Nack anc

r r
{r}the chartable purposes of the ._emr*icnd

A4 The annual reat for July 1, 2012 through June 3G, 2015, sha!' b
determined 1 the sole discretion of the Landlord after taking into account {a) he faur
ssius of the Lol a3 0 wiuen the Landlord shall recerve advice lrom aporoprare
professionals, (b) the operating costs of Little Neck and {c} the chantzble purposes of
the Landlord. The Tenant shall be notiflied in wrting of any change in the annual rent at
ieasi ninely 180) days pnor o the effective date of such change.

A5  Foreact subseguen! hree-year period of the Term . the annual rent shall
be adjusied in fhe manner described in Paragraph A4, atove.

AG  The rent descrbed in thus Exhibi A does not include the Tenant's
paymenls described in Sections 6 or 7 of the Lease, -
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BE I New Englond
VALUATION & ADVISORY SERVICES ©B AICHARD ELLIS

CB Richard Ellis, Inc.
111 Hunfingtor Avenue, 12" Floor
Boston, MA 02199

TEAM COLLING

Websler A. Colfins, MAI, CRE, FRICS
Harris £, Collins, MAI, CRE, FRICS
James T. Moare

John P. Davis

Mathew !, Santos

Michael Carnelt

Kirsiyn M. Peart

Rache! L. Goldberg

WEBSTER A. COLLINS

Webster A. Collins, Executive Vice President and Pariner, P.C, of CB Richard Ellis/New Engiand
Partners s a real estate appraiser, real estote counselor, and specialist in she sale of investment
property. His experience extends over a period of more than thirly years ond includes analysis of over
$30.0 billion dollars in property. For New England based copifal, he has completed assignments in
most major cities throughout the Unites Siafes.

Appraisal

When complefing an appraisal, each assignment will counsel the client on issues of value, market
forces, and alternciives or unique aspects that may impact a property. Specific appraisal assignments
completed include:

John Hancock Tower Complex - $910,000,000 ransaction involving the John Hancock
Tower Complex and for Manulife the Berkeley Building
and Brown Buildings.

Regional Malls - Burlington Mall, North Shore Mall, Malt at Chestnut
Hill, Phegsant Lane Mall, Hanover Mall.

Downtown Boston High-Rise Towers - 53 Siate Street, One Financial Center, 225 Franklin
Street, 101 Federal Street, 265 Franklin Strest, One
Boston Ploce, One Federal Street, 125 High Street,

Matden Mills - New 507,443 square foot manutacturing facility to
replace milt buildings destroyed by fire.

Northeast Savings / Rhode Island Complefion of what is befieved o be the largest single

Depositors and Economic Protection commercial appraisal assignment in New England

Corporation - involving 873 Rhode Island properties.

His client bose is broad and indudes numerous New England eniities induding John Hancock, MIT,
and Brown University,

Although his experience is primarily in New England, he hos completed assignmenis throughout the

United States. He is an Emeritus Member of Valualion Network, Inc. (now Infegral, a nafionwide
consorfium of over 40 appraisal and consulting firms. Me is o post National President.
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Webster A. Collins - Page Two

He has developed specific estate and resort properly expertise and has valued property on Martha's
Vineyard, Nantucket Istand, and Block Island. On Nantucket, he has appraised over 70% of all
commerdial/hotel space.

He is a member of The Appraisal Institute (MA]) and is a Past President of the New England Chapter.
He has appraised over 80 million square feet of office space, over 40 million square feet of industrial
space, over 20 million square feet of retail, over 25,000 apartment units, and over 10,000 hotel
rooms. He is a licensed and ceriified real estate appraiser in: Mossachusetis, New Hampshire, Rhade
Island, New York, and on a temporary basis in other locations where clients own propery.

Real Estate Counseling

Real estate counseling is a separate disciptine which offers advisory services on a wide range of real
estate issues. Examples of services provided by Mr, Collins include:

- Market studies including supply and demand andlysis - He called the 1979, 1987 and
1994, 2001 and 2004 Boston office market turns.

- Feasibility studies - MHe completed the feasibility studies for the IBM Building in
Waltham and the re-use alternatives of Fenway Park for the Boston Red Sox.

- Development Planning — He has subdivided land and through the approval process,
he has obldined permits. He has prepared development impact reports.

- Air rights feases and ground leases - Copley Place is built on air rights where Mr.
Cofiins served as odvisor to the ownership.

Asset Management and leasing feam support - He has advised on over five milfion
square feet of lease negotiations.

Real estate tax abotements - Involvernent includes testimony on downiown high-rise
and suburban office buildings, shopping centers, hotels, and apartments,

- Rehabilitation studies and development consulting - He advised and implemented the
Paine Office Building and 711 Atlanfic Avenue rehabilitations.

- Service as on investment fiducicry responsible for individual properfies held in trust,

- Eminent domain ~ He has provided lifigation support on hundreds of properties and
provided expert witness testimony on the largest taking in the history of Massachusetts -
150 Causeway Street. His testimony has been upheld by the Supreme Court of Rhode
Island.

Any counseling services are underiaken based on a pre-agreed upon fee for services. Mr. Collins is @
member of the American Sodiety of Real Estete Counselors (CRE) and has served on their Board of
Governors, He has served as Editor of The Counselor, published by The Sodiety; is the author of o
monograph: Office Rehabilitation: Key Ingredients for Successful Projects; and has published over 80
arficles in such publications as The Approisal Joumal, Reol Estole Issues, and New Engiand Redl
Esiate Journal. Mr. Collins is a fellow i the Royal Institute of Chartered Surveyors (FRICS).
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* Webster A. Collins - Page Four

He has qudlified and fesfified as an expert witness on real estate matters on over one hundred
occasions before fribunals arbitrating disputes, courts, Appellate Tax Boards, and federal jurisdictions.
He hos testified in all New England states os well s in seven other states, and at the Supreme Court of
the State of New York, He is an expert on estate and gift jox matters involving Infernal Revenue Service
and stote faxation authorities including determination of discounts for partial interests, He is an expert
in eminent domain, He co-manages CBRE's Litigation Support Group for the United States.

Inyestment Sales
The selling of invesiment property is a specialty unio iiself that utitizes oll aspecis of a counselor's skill in
analysis and negotiation. Investment scles involves the proper buyer-seller mafching that comes abouf

only when a counselor is cble fo apply the sum total of his or her years of experience.

Under o team approach, Mr. Collins, in recent years, hos participated in over $750,000,000 in
" transoctions which among ofhers include:

Harbor South - A 203,000 square foot office building.

Woburn Industrial Center - A 506,000 square foot, 6-building indusirial park.

250 Boylsion Strest - A londmark office building across from the Boston
Public Garden for conversion to condominiums.

One Marlboro Place - A 160,000 square foot research and development
building.

Canton Commerce Center - A 360-acre office, research and development park,

Chemfab Home Office - A 164,000 square foof sale/ieasehack with sale of 155
acres of excess lond.

Lewiston Mall - A 286,441 square foot regional shopping mail (but not
including the TJX siore).

Community Involvement

Mr. Collins is involved with various community acfivities. A summary of his involvement includes:
& Director for twenty-iwo years of the Boston Five Cents Sovings Bank, now part of
Citizens Financial

¢ Beth Israel Deaconess Medical Center - Overseer and Member of Building and
Ground Committee

Lehigh University — Collins-Goodman Endewed Chair in Rea! Estate Studies
Editorial Boord - Real Estofe Issues

Appraisal Feundation - Firm representative on Industry Advisory Council

Lo

Director of Joseph Farber & Co., Inc., Denver's largest appraisal and consulting
firm and part of director team which sold the company to employees.

<

Trustee - Greater Boston Redl Estate Board Pension Fund

¢ Advisor - William 3. Ballard Scholarship Fund
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Wehster A. Collins - Page Four

¢ Director — Milton Fuller Housing Corporation

¢ Member - Lambda Alpha - Henorary Land Society

Summary

In summary, the cumulative total of Mr, Colling’ experience has resulted in his complefing over 5,500
reporis invalving aver 170 million square feet of property and since his joining his firm as a partner in
1983 becoming one of the top producers in the history of the firm. Since 1989, the firm has
preserted gwards for achievement. For seven consecutive years, Mr. Collins was cwarded the
“Partners” Cup” for top production,

Mr, Collins is committed to the mission of his firm and creates teams for most assignments in order to

provide clients with the best possible service. In 2003, the “Partners Cup,” which he continues to hold,
was converted to an overall performance prize and presented fo Mr. Collins by his peers,
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Background Information on CBRE/New England

a.

CBRE - N.E. Pariners, LP (CBRE/NE) is a sirategic joint venture between Whittier Partners
Group, LLC (50%), a privately held limited liability corporation and CBRE (50%)}, the world's
largest commercial real estate services company which is publicly fraded on the NYSE. This
joint venture combines national resources with regional control and ownership to offer clients

a balenced service platHorm.

CBRE provides services through 425 principal offices in 61 countries. CBRE was created in
1998 after CB Commercial, founded in 1906, acquired REl Limited, the holding company for
all Richard Ellis operations outside of the United Kingdom.

5 CBRE WHOLLY OWNED OFFICES; 300
5 CBRE APEILIATE OFKICES: 122

The New England operation was formed in 1997, It currently employs 480 individuals and
has 6 offices located in strategic business centers throughout New England. Their
headgquarters is in Boston, MA with regional offices in Harford, CT, New Haven, (T,
Providence, Ri, Manchester, NH and Portland ME. CBRE/NE is the largest full-service

commercial real estate services company in New England.
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VALUATION AND ADVISORY SERVICES

Regionn| Office
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c. Services performed include Single Asset Yaluations, quiéczll Market Support Services, Market
Analyses, Feasibility Studies, Valuation Reviews, Lecse Analyses, Litigation and Bankrupicy
Support, Arbitration and Consultation, Property Tax Analyses and other assignments. While
CBRE's roots date back to 1906, the Valuation & Advisory Services Group was formed in
1944,

As port of CBRE/NE's broad platform of real estate services, Veluation & Advisory Services
provides accurate, reliable and timely valuations critical fo the success of every real estate
transaction or financing. All CBRE/NE reporfing conforms to the Appraisal Institute and the
Uniform Standards of Professional Appraisal Practice.

A team approach is applied in completing any assignment which starts with study of the nature
of the problem to be addressed. As part of a very large firm, there is access and availability to
gather market data unparallel in the industry. This includes I-Channel and the firm’s archival
and delivery system.

Our experience in New England involves a 25%-50% market penetration involving most
product types.

d. The Valuation & Advisory Group of CBRE includes:

o Over 400 Valuation Professionals — United Siates

o. Over 1,250 Valuation Professionals - Worldwide
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o  Over 55 Valuation Offices — United Siates
o  Qver 450 Valuation Clfices — Worldwide

1. The Valuation & Advisory Group is organized as follows:
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2. Our stoff has access to the entire CBRE rea! estate services platform, on invaluable
tool for market research and insight. This network includes Asset Services, Brokerage
Services, Capital Markets, CBRE Consulfing, CBRE Investors, Trammell Crow
Development and Investment, Global Corporate Services, and all our Specialty
Services groups.

The Valuation & Advisory Services Group within CBRE functions as a separate unit
within the firm. The group cooperates with all other groups and has the advantage of
access to informafion from its Brokerage Group.

The most common property types we appraise are:

Office -~ many assignmenis completed for major pension funds and for financing

instifufions and insurance companies.

Industrial - includes warehouses, research and development, manufacturing,

incubaior, cold storage, self-storage, maquiladeros and special industrial uses.

Retall - includes single-tenant, strip, neighborhood, community and power centers, as

well as over 50 regional maotls ecch year.
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Mulii-Housing — small and large apartment buildings and complexes for conventional,
FNMA, Freddie Mac and HUD financing.

Vacant Land ~ both finished sites and raw land.

Hotel, Resort and Golf Courses — our hospitafity specialists approise over 1,000 hotels

and approximately 25 golf courses annually.

Special Use — includes automotive dealerships, race tracks, marinas, branch banks,
theaters, ice rinks, bowling centers, service stations, hospitals, nursing homes, senior

housing and large land parcels.

The following chart shows assignments completed by general property type {US only).

Parformemce ond Resulls
Viuation & Advisory Services ussignments completed by general property type [United States only}

2000 2001 2002 2003 20(}4 2005 20(}6 2007 2008 2009 20%0

Conclusion

Whether or not the assignment invelves appraisal, consulting, or expert testimony, the mission
of the firm is to provide the best advice, guidance and iudgments as relates to the issues
involved.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss Docket No. ESO9E0094QC

)
ALEXANDER B.C. MULHOLLAND, JR., )

PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK )
J.MCNALLY, and INGRID MILES, as they are )
the Feoffees of the Grammar School in the Town )

of Ipswich,
Plaintiffs,
v,
ATTORNEY GENERAIL OF THE

COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, and
RICHARD KORB, as he is Superintendent of
Schools in the Town of Ipswich,

Defendants.

R R R T R o N g

MOTION OF THE PROPOSED INTERVENERS TO STAY ENTRY OF JUDGMENT,
AND IN THE ALTERNATIVE, TO STAY THE JUDGMENT, PENDING THE
RESOLUTION OF THEIR MOTION TO INTERVENE

The proposed interveners in this action, a group of parents of Ipswich Public School
students and their children, who are beneficiaries of the trust of William Payne, have moved to

intervene in this action, alleging various interests separate and distinct from those of the general

......

public, Although they relied upon the public pronouncements of the School Con&giﬁee that it
“would vigorously defend this case and prosecute the counterclaim, it is now clear that the School

Committee will not vigorously defend the case and protect the inferests of the beneficiaries of the

Trust. Upon learning of the School Committee’s abandonment of its defenses and counterclaim,

the proposed interveners immediately sought intervention through a series of filings including a
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Motion to Intervene, a Supplement to the Motion to Intervene, and a Second Supplement to the
Motion to Intervene.

On January 3, 2012, the interveners learned, through their attorney, that an Agreement for
Judgment between the existing parties to this action had been approved by the Cowt and that a
Judgment issued dated December 23, 201 1." The J udgment has not, however, entered on the
docket. Accordingly, the proposed interveners hereby move to immediately stay entry of the
Judgment on the docket, and in the alternative, to stay the Judgment, pending the resolution of
their motion to intervene, including any appeals regarding the motion. As grounds for this
motion, the proposed interveners state:

1. The parent interveners are all members of a large group of nearly 700 residents or
parenis of children in the Ipswich Public Schools (“the Beneficiary Group™), children who
comprise the actual beneficiaries of the trust. The Iﬁarents have always been opposed to the
Feoffees’ proposed sale of Little Neck. (See Amicus Brief in Opposition to Plaintiffs” Motion
for Partial Summary Judgment, dated January 27, 2011, filed by the Beneﬁciary‘ Group.)

2. Many of the pareﬁt interveners are also former and current members of various
Ipswich town boards, including the Ipswich Planning Board and the Ipswich Finance Committee,
among others.

3. Some of the parent interveners are residents not of Ipswich, but of Rowley, and as
such they have no vote in the selection of the Ipswich School Committee.

4. All of the parent interveners claim an interest separate and distinct from that of

the general public in the matter at hand, being parents of the actual beneficiaries of the Trust.

1 Up until January 3, 2012, no aftomey in'the case had supplied the interveners’ counsel
~with a copy of the approved Agreement for Judgment or the Judgment.

o
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5. As detailed in the previously referenced filings in support of their motion to
jnitcrvene, inchading the affidavits of certain interveners, incorporated herein by reference, they
relied upon the School Committee to vigorously defend the terms of the Trust as written,
including the mandate that the land shall not “be sold nor wasted.”

6. Moreover, based on public votes of the School Committee, the School
Committee’s position taken at Town Meeting authorizing the expenditure of substantial legal
fees to defend against the sale of Little Neck, and press coverage concerning the School
Comumittee’s position opposing the Feoffees’ proposed sale of Little Neck, the parent interveners
relied upon the School Committee to adequately represent their interest and the interest of their
children as beneficiaries of the Trust in enforcing the trust provision that the land not be sold.

7. Notwithstanding the School Committee’s public position — taken in public School
C;)nunittec meetings, at Town Meeting, and in the press — to vigorously defend the lawsuit and
oppose the Feoffees’ propc;sed sale of Little Neck, the School Committee inexplicably entered
into the Agreement for Judgment which attempts to accomplish just that objective: the sale of
Little Neck. Moreover, the Agreement for Judgment includes numerous provisions that will
actually harm the Ipsvﬁch Public Schools, in direct violation of the purpose of the Trust.?

8. Throughout this entire litigation and after the taxpayers of Ipswich have spent
hundreds of thousands of dollars in legal fees, there has never been a judicial decision on the
fundamental question presented by this case, i.e., whether a deviation from the plain and

unambiguous language of William Payne’s will that Little Neck never be sold is permissible

? These harms are detailed in the supporting affidavits of Clark Ziegler and Douglas
DeAngelis, inter alia, which are incorporated herein by reference.

-3
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under the circumstances. Absent a judicial decision specifically addressing this issue, the
Agreement for Fudgment should not be allowed to stand, and it is subject to challenge on appeal.
9. The interveners intend to challenge the judgment on appeal as is their right in the

" event that their motion to intervene is denied. See Massachusetts Federation of Teachers v.

School Committee of Chelsea, 409 Mass. 203, 204 (1991) (an order denying intervention 18

immediately appealable by the applicants claiming intervention as of right).

10.  In order to present this case to the Appeals Court (or fo a single justicé of the
Supreme Judicial Court) in an ordexly fashion, the proposed interveners respectfully request that
entry of Judgment on the docket be stayed pending the resc;lution of their motion to intervene,
including any appeals regarding the motion. If Judgment is entered, the proposed interveners
respectﬁﬂ}y request, in the alternative, that the Judgment be stayed.

I1. A stay of entry of Judgment and a stay of the Judgment itself will prevent
irreparable harm to parties who would otherwise change their positions in reliance upon the
Judgment.

12.  The proposed interveners are filing this motion in this Court in the first instance
as required by Rule 6(a)(1) of the Massachusetts Rules of Appellate Prbccdure.

Conclusion

For the above reasons and for all of the reasons stated in the motion to intervene and the
supplements thereto, and the affidavits filed in support of the motion, the proposed interveners
respectfully request that this Honorable Court issue an immediate order staying entry of the
Judgment on the docket of this case, and alternatively, if Judgment enters, staying the fadgment

itself pending the resolution of their request for intervention, including any appeals therefrom.

e
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Respectfully submitted,

DOUGLAS J. DeANGELIS, CATHERINE
T.J. HOWE, JACQUELINE PHYPERS,
JONATHAN PHYPERS, PETER BULETZA,
KENNETH SWENSON, ROBERT
WEATHERALL, JR., JOANNE DELANEY,
CARA DORAN, ANDREW BRENGLE,
SUSAN BRENGLE, MICHELE WERTZ,
JASON WERTZ, CLARK ZIEGLER, and
CARI NYLEN; individually and on behalf of
their minor children,

By their attormneys,

"Mark E. Swirbalus, BBO #631650
DAY PITNEY LLFP
One International Place
Boston, MA 02110
Tel: (617) 345-4600
Fax: (617) 345-4745
Dated: January 5,2012 meswirbalus@daypitney.com

CERTIFICATE OF SERVICE

I, Mark E. Swirbalus, hereby certify that on this 5th day of January, 2012, I served a copy
of the foregoing by first-class mail upon counsel of record.

Dl h it

‘Mark E. Swirbaklus

NOTICE OF HEARING

A hearing on this motion is scheduled for 9:00 a.m. on Friday, Januazy 13, 2012,

DNk . Ayt

Mark E. Swirbaltis

5
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COMMONWEALTH OF MASSACHUSETTS

Commonwealth of Massachusetts, et al.;

ESSEX, 88, PROBATE & FAMILY COURT
' NO. ES09E0094QC
)
ALEXANDER B.C. MULHOLLAND, JR, )
et al,, )
)
Plaintiffs, )
)
V. )
)
ATTORNEY GENERAL of the )
)
)
)

Defendants

OPPOSITION OF IPSWICH SCHOOL COMMITTEE AND RICHARD KORB
TO MOTION TO STAY ENTRY OF JUDGMENT OR TO STAY JUDGMENT

Fifteen individuals have filed a motion to intervene on the grounds that they are active in -
corﬂmunity affairs and have children in or eligible to attend the Ipswich Public Schools. Without
citing any authority in support of their request, they now seek to delay the sale of Little Neck, by
staying enforcement of the Agreement for Judgment that the Feoffees and School Committee
entered into and that the Attorney General and this Court épproved. This Court should deny both
the motion to intervene and the motion for a stay of judgment b¢cause under settled case law, the
proposed interveners lack standing, Moreover, they have not satisfied the requirements of Rule
24(a) so a dendal of their motion to intervene will not be by any standard an abuse of discretion.
Their tﬁreat to pursue what would be a legally f:ivoléus appeal provides no basis for delaying the
enforcement of the judgment, |

The interveners acknowledge that the trust in question is a “public charity” as that term is

defined in Massachmsetts cases. See, e.g., Peakes v. Blakely, 333 Mass. 281, 284-85 (1955) (gifts
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in trust to Brookline School Committee for benefit of Brookline High School, held to be public
charitable frust); Peirce v. Aawill, 234 Mass. 389, 391 (1920) (trust for benefit of town of
Middleborough held to be public charity); Trustees of Dartmouth College v. Quincy, 331 Mass.
219, 225 (1954) (trust established to support school for Quincy girls held to be “a charitable trust
for the benefit of the public”), Burbank v. Burbank, 152 Mass. 254 (1890) (even if benefits “are
confined to specified classes, as decayed seamen, laborers, famnérs, etc., of & particular town, it
is well settled that it is a public charity™).

Black letter law establishes that when, as here, a public charity benefits a specified class
of the public, such as the townspeople and schoolchildren of Ipswich, the individual members of
the beneficiary class lack standing to challenge any aspect of the charity’s operations. To
establish standing an individual must show a distinct and separate interest in the trust — such as

an individual right to hold office that is being denied. Only the Attorney General of the

Commonwealth has standing to protect the public’s generalized interest in the operations of the

charity. E.g., Rogers v. Roman Catholic Archbishop of Boston, 72 Mass. App. Ct. 1117 (2008)
(unpublished opinion attached as Exhibit A) (church parishioners lacked standing to stop sale of
real estate held for benefit of parish); Cassell v. Christian Science Board of Directors, 67 Mass.
App. Ct. 1112 (2006) (unpublished opinion attached as Eibjbit B) (church member lacked
standing to vindicate a generalized interest in church operations shared with all church
members); Garland v. The Beverly Hospital Corp., 48 Mass. App. Ct. 913 (1999) (rescript)
(Gloucester resident lacked standing to challenge operation of charitable trust established to
béneﬁt Gloucester residents); Weaver v. Wood, 425 Mass. 270 (1997) (members of Christian
Science Church lacked standing to challenge church’s alleged violation of deeds of trust);

Worcester Memorial Hospital v. Attorney General, 337 Mass. 769 (1958) {(trustees and members
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of hospital lacked standing to appeal hospital merger); Dillaway v. Burton, 256 Mass. 568 (1926)
(trustees under settlors’ will lacked standing to prevent breaches of trust in administration of
charitable corpora.tion created under the will); Burbank v. Burbank, 152 Mass. 254 (1890)
(Pittsfield residents lacked standing to challenge settlement pursuant to which real estate left in
trust for Town’s benefit was instead sold to Town).

The proposed interveners do not claim that they or their children have some special rights
under the William Paine trust distinet from the interest held by other parents, children and
citizens of Ipswich. They do not claim that they have any spebial right to make decisions, as do
the Superintendent and School Cominitiee, concerning if, how, and when funds mceived from
the trust are to be expended. Rather, they claim that what distinguishes them from other parents

_in Ipswich, and gives them a special and distinet right to substitute their judgment for that of the
Attorney General, is that they are active in town affairs. Thus, paragraph 13 of their proposed
Counterclaim describes their “separate and distinct” interest in the trust as follows: “The interest
of the Applicants for Intervention and their minor children is separate and distinct from that of
the general public because, inter alia, of their active involvement in the town of Ipswich and
town governance generally and the Ipswich Public Schools specifically.”

The would-be interveners cite to no case holding that activism in town affairs confers
vpon them rights greater than those held by other members of the general public. Indeed, in each
of the cases in which standing was found to be wanting, the individuals who sougﬁt to intervene
were, by definition, activists — individuals who were active in their church, or in their hospital, or
in their community. It was perhaps because of the multitude of such activists in every

. community that the Legislature deemed it necessary to designate a single authority -- the
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Attorney General —~ to act as the sole and exclusive representative of the community’s
" generalized interest in overseeing the operations of charitable trusts.
These principles were explained in the seminal case of Burbank v. Burbank, 152 Mass.
254 (1890), which invelved strikingly similar facts to those-here. There, a decedent left in trust
certain la'n&, which was eventually to go to the town of Pittsfield for use as a hospital and public
parle, but only after the decedent’s heirs died many years in the future. In the meantime, the
town would have to comply with onerous and expensive conditions. The town and hetrs were
able to reach a compromise agreement pursuant to which the town wag able to buy the land
immediately, The attorney general assented to the settlement, and a judge approved it. But as in
the instant case, a group of citizens sought to scuttle the settlement, claiming on appeal that they,
not the attorney general, represented the beneficial interest of the citizens of Pittsfield. The
Supreme Judicial Court dismissed their claims, stating as follows:
The petitioners, R.W. Adamm and others, show no other interest in these charitable devises
and bequests than that of the general public, and of all other citizens of Pittsfield. They
appear to have filed their petition without any leave of court 50 to do, and have sought to
bring here by appeal the decree sanctioning the proposed compromise which was
rendered by a single judge after a hearing to which the atforney general was a party. They
claim the right to represent the beneficiaries of this charitable trust, and complain that this
decree has been rendered “without the appointment of trustees to act for the beneficiaries,
and without the concurrence or assent of the beneficiaries, and without such beneficiaries
or trustees for them being made parties thereto,” ete. But the law has provided a suitable
officer to represent those entitled to the beneficial inferest in a public charity. It has not
left it to individuals o assume this duty, or even to the court to select a person for its
performance. Nor can it be doubted that such a duty can be more satisfactorily performed
by one acting under official responsibility than by individuals, however honorable their
character and mofives may be.

152 Mass. at 256 (emphasis added), The Court went on to say, in language that is just as true

today as it was then,
No proceedings in regard to a public charity, no matter how general the assent of those

beneficially interested, would bind {the attorney general] if not made a party; nor can any
proceeding in regard to a public charity io which he has been made a party be
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invalidated by those beneficially interested, but having no peculiar and immediate
interests distinct from those of the public.

Id. (emphasis added).

Here, the would-be interveners claim to be beneficially interested in the trust, but they
pPOSSess no VI;é‘culiar and immédiate .interests distinct from those of the public. Thcﬁ allegatior;
that they are civically active parents of current Ipswich schoolchildren establishes only that they
are among the many members of the general public for whose benefit the trust was created. This
generalized interest does not give them standing, nor does it permit them to hold up the sale of
the property. It is the exclusive role of the Attorney General to protect the public’s generalized
beneficial interest in the operation of the trust. And the Atiorney General, who has been
intimately involved in the case, has concluded, as have the parties, that the proposed sale and
restructuring of the trust pursuant to the Agreement for Judgment ~ rather than engaging in years
more of expensive and wasteful litigation ~ is in the best interests of the Ipswich Schools..

CONCLUSION

For the foregoing reasons, the proposed intervenors’ motion to stay the entry or

enforcement of the judgment should be denied.
Respectfully submitted,
[PSWICH SCHOOL COMMITTEE and

RICHARD KORB
By their attomeys,

SE

Stepheft M. Perry BBO # 395955
Andrew T. Imbriglio BBO # 676049
CASNER & EDWARDS, LLP
303 Congress Sireet
Boston, MA 02210

Dated: Ianuarygin , 2012 (617) 426-5900
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CERTIFICATE OF SERVICE

I hereby certify thaton J anuary’z’__fc__, 2012, I caused a copy of the foregoing document to
be served by first class mail upon all counsel of record and upon Mark E Swirbalus, Day Pitney
 LLP, One International Place, Boston MA 02110.

Sy

Stephen M. Perry
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Rogers v. Roman Catholic Archbishop of Boston, 72 Mass.App.Ct 1147 (2008)

893 N.E.2d 802

Unpublished Disposition
72 Mass.App.Ct. 1117
NOTICE: THIS IS AN UNTUBLISHED OPINION.
Appeals Court of Massachusetts,
Jon ROGERS & others:

V.
ROMAN CATHOLIC ARCHBISHOP OF BOSTON.

No. 07-P-62g. | Sept. 19, 2008.

By the Conrt (LENK, DUFFLY & GREEN, J1.).

Opinion

MEMORANDUM AND ORDER PURSUANT 10
RULE 1:28

*1 This is an appeal fiom the dismissal of a complaint
brought by three plaintiffs, Jon Rogers, James Donahue,
and James Clifford, parishioners of the St. Frances X.
Cabrini Parish (parish), secking declarative and injunctive
relief allegedly on behalf of themselves and other
parishioners of the parish. They seck fo permanently
enjoin the defendant, Roman Catholic Archbishop of
Beston (RCAB), from transferring, converting, securing,
or conveying real estate and personal property held in the
name or for the benefit of the parish, and a declaration
fhat, pursuant to G.L. ¢, 67, §§ 4446, the RCAB holds
such property in trust for the sole benefit of the
parishioners of the parish. The complaint was dismissed
for failure o state a claim. Mass.R.CivP. 12(b)(6), 365
Mass, 755 (1974).

Ag alleged in the amended complaint, the parish was
created in the late 1950°s in Scituate; parishioners gave
money and other goods to outfit the first rectory and
provided the funds for the purpose of purchasing parcels
of land for church buildings and for the cost of building
the church, rectory, and parish center, The parish is fully
self-supporting and owes no indabtedness to the RCAB or
vendors of the parish. Parishioners pay for the upkeep of
the church, all maintepance, renovation, and repair, and

for the salary and benefits of the pastor and other parish

employees,

Rogers is chairperson of the Frdends of St. Prances X.
Cebyini Parish, which was established to represent the
paristioners; all decisions were made by a vote of ifs
members. RA 15, Following suppression of the parish,
effective October 29, 2004, bank accousts and items of
property were seized by the RCAB. Thereafier, members

of the Friends of 8t Frances X, Cabrini Parish voted
manimously to initate this suit, RA 17

The three named plaintiffs bave not alleged claims that
are “readily distingnishable from those of the general
class of parishioner-beneficiuries” or cluims (hal are
“personal, spocific, and cxist apart from any broador
compmunity interest in kesping fthe churchi open.” Meffei
v. Roman Catholic Archbishop of Boston, 449 Mass, 235,
245, 867 NE2I 300 (2007). The plaintffs claim
generally that they bring this action on behalf of all
parishioners as beneficiaries of a trugt in which ali parish
property is held under G.L. . 67, §§ 44-46.2

Even assuming that under §§ 4446, the RCAB holds
parish propesty in trust for the parishioners, principles of
standing articulated in Maffel apply: such a tmst is a
charitable trust subject to G.L. ¢. 12, § 8, unlese the
plaintiffs allege personal interests in the property distinet
from those of the general public and from those of
parishioners generally.3s Maffei v. Roman Catholic
Archhishop of Boston, supra at 244-245, 867 N.R.2d 300,
“A public charity can arise in two general ways, either by
being organized with the intent to Lmit the organization’s
use of its fonds to charifable purposes, or by engaging in
conduct which results in the entity holding funds for
cheritable purposes. Such conduct inclndes accepting
funde on express trust for chaditable purposes ag well as
holding the entity out as charitable and soliciting and
aceepting donations on the basis of a charitable appeal”
Attorney Gen. v. Weymouth Agric, & Indus. Sec.,, 400
Mass. 475,477, 509 N.E2d 1193 (1987). “When a trust is
oharitable, and is created not to benefit one or more
individuals but is devoted to purposes that are beneficial
to a broader community, the Legislature has determined
that the Aftorey General is responsible for ensuring that
its charitable funds are used in accordance with the
donor’s wishes.” Weaver v. Wood, 425 Mass. 270, 275,
680 NL.E.2d 918 (1997).

*2 We also disagres that allegations that the RCAB has
engaged in “several illegal actions [that] have directly
affected them 28 individuals,” Appt.Br. at 10, and that two
of the plaintiffs “hold official positions at the church,”
ibid, suffice to confer standing. See Weaver v, Wood,
supra at 276-277, 680 N.E2d 918, “[Wle have pever
held that membership in a public charity, alone, is
sufficient to give standing to purswe claims that a
charitable organization hes been mismanaged or that its
officials have acted ultra vires,” fd at 277, 680 N.E.2d
918,

Becanse the plaintiffs lack standing, we affirm the
jodgment of dismissal, '

So ordered.

WisstlaaMest @ 2012 Thomsgon Reuters, No olaim o original U.S. Covernmenl Works, 1
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Rogers v. Roman Catholic Archbishop of Bogton, 72 Mass.App.Ct. 1117 {2008)

893 N.E.2d 802 \
Parallel Citations . {Mass.App.CL.)

893 HN.E2d 802 (Table), 2008 WL 4266850

Footnotes.

1 As set forth in the caption of the amended complaint, the plaintiffs ares “Jon Rogers, Ag Chairperson of the Priends of Saint
Frances X. Cabrini Parish, and Individually, James Donohue, As Parish Councilor of Saint Frances X. Cabrini Parish, and
Individually, and James Clifford, Individually and on behalf of the other members of Saint Frances X. Cabrini Parish.” RA 13

2 The plaintiffs argue on appeal that all such gifts were conditional end made “with a specific purpose rather than a general
charitable intent.... These gifts were not made for the benefit of the general public or for the Roman Catholic Church in general,
nor were they made with the object of generally advancing the religion; rather they were made specifically for Saint Frances X,
Cabrini Parish, and for the benefit and enjoyment of the other parishioners.” Appt.Br. at 8.

3 Altheugh we do not reach the issue, we are not persuaded by the plaintiffs’ arguments that by application of §§ 4446, all parish
property is subject to principles of trust law not ¢ircumseribed by First Amendment considerations,

End of Documant ) © 2012 Thomson Reuters. No caim fe orlginal U.S. Govemment Works.,

WissttawMent” © 2012 Thomsen Reuters, No olaim to origingl .8, Government Works, 2
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Cassell v. Christian Science Bd. of Diractors, 67 Mass.App.Ct. 1119 (2006)

858 N.LE.2d 316

Unpublished Disposition
" 67 Mass App.Ct. 1119
NOTICE: THIS IS AN UNPUBLISHED OPINION,
Appeals Court of Massachusetts.

Maryfrances CASSELL,
V.
CHRISTIAN SCIENCE BOARD OF DIRECTORS.

No. 06—-P—2835. | Dec. 11, 2006,

Opinion

MEMORANDUM AND ORDER PURSUANT 10
RULE 1:28

*1 The plaintiff, Maryirances Cassell, a member of the
First Church of Chrigt, Scientist, in Boston (Church),
sought removal of the defendant Christian Science board
of directors {board), alleging that in allowing trust
property to be used for a peace rally, the board violated
the terms of the 1892 deed of trust, executed by Mary
Baker G. Eddy, conveying land en which to build a
church wherein the doctrines of Chrigtian Scionco would
be practiced, A judge of the Probate and Family Court
granted the board’s motion to dismiss the plaintiff’s
complaint for lack of subject matter jurisdiction. The
plaintiff now appeals.

In 1997, when analyzing a similer claim by Chuwrch
members, the Supreme Tudicial Court stated that “the
Church is a public charity established by Eddy under a
series of charitable trusts.” Weaver v. Wood, 425 Mass.
270, 274 (1997).1 Pursnant to G.L. ¢. 12, § 8, the Atiorey
General is responsible for enforcing the terms of
charitable trusts.2 See id at 275 (“the Legislature has
determined that the Attomey General is responsible for

Foomotes

ensuting that [a trust’s] charitable fands are used in
eccordance with the donor's wishes™). Indeed, “it is the
exclusive function of the Afforney General fo correct
abuses in the administration of a public charity by the
stitution of proper preceedings.” Id. at 276, quoting
from Dillaway v. Burion, 256 Mass, 568, 573 (1926). As
enforcement of charitable trust terms is the exclusive
domain of the Attorney General, the plaintiff has “no
enforceable legal interest in the administration of the
charity, and {has] no standing to pursue such claims.”
Weaver, supra st 278. Compare Krawthoff v. Attorney
Gen., 240 Mass. 88,92 (1921).

It is true that an individual plaiotiff may have standing to
sue a public charity when her complaint articulates an
interest in the charity that ig distipguishable from those
interests in the charity held by the public at large. Feaver,
supra at 276. See Lopez v. Medford Community Center,
Inc., 384 Mass. 163, 167 (1981). However, the plaintiff
here secks to vindicate a generalized interest presumably
shared with all members of the Church. The Supreme
Tndicial Court has “never held that membership in a
public charity, alone, is sufficient to give standing to
pursue claims that 2 charitable organization has been
mismanaged or that its officials have acted ulira vires.”
Weaver, supra at 277.

For the reasons stated hersin and by the judge below, the
dismigsal of the plaintifPs complaint is affirmed.s
Becanse we hold that the plaintiff lacks standing to bring
her claim, we do not reach the board’s second argument,

Jutlgment affirmed.
Parallel Citations

858 NE2d 316 (Table), 2006 WL 3592669
{Mass. App.Ct)

1 The plaintiff is correct that, wnlike her claim, the Weaver plaintiffs also challenged actions undertaken by the Christlan Sclence
Publishing Soclety, See Weaver v. Wood, 425 Mass, at 271, However, this distinction is not material for purposes of ascertaining
whether the plaintiff here bes standing to pursue her claim. The defendants in Weaver included present and past directors of the
Chureh’s board, and the court determined that the Church as a whole was a public chanity. Id. at 270, 274, 277. Its finding in this
regard was not confined 1o the Christian Science Publishing Society, a particular erm thereof.

2 General Laws c. 12, § 8, inserted by 5t.1979, 2. 716, states: “The attorney general shalt enforce the due application of funds given
or appropriated to public charities within the Commonwealth and prevent breaches of trust in the administration thereof.”

3 At oral argument, the plaintiff requested relief in the nature of certiorari, That request, whether or not construed as 2 fequest fora
report, Is inappropriate in view of the plaintiff®s opportunity to petition for further appellate review, and therefore is denied, See

Mass.R.AP. 27.1, as amended, 426 Mass, 1602 (1991).

WactiaweMNast @ 2012 Thomson Reuters. No olaim to original U.8. Government Works. B 1
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COMMONWEALTH OF MASSACHUSETTS
PROBATE AND FAMILY COURT DEPARTMENT

BSSEX, ss. ‘ Docket No. ES09E0094QC

ALEXANDER B.C. MULHOLLAND, JR., et al.

ATTORNEY GENERAL OF THE :
COMMONWEALTH OF MASSACHUSETTS,

et al,

Plaintiffs,
V.

)
)
)
)
)
)
)
)
)

Defendants,

AGREEMENT FOR JUDGMENT

Now come the parties by and through their counsel and stipulate and agree that the

~ following judgment be entered on the docket pursuant to Mass.R.Civ.P. 58:

“1.  Onthe plaintiffs® Complaint, judgment as follows:

A; The plaintiffs Feoffees of the Grammar School in the Town of Ipswich
(*“Feoffees™) have preéented to this Court for approval a certain Settlement and
Agreement and Release (“Settlement Agreement”) dated December 24, 2009, by and
between the Feoffees and the Little Neck Legal Action Commiltee which was acting in a

repfesentatiize capacity in behalf of certain plaintiffs who filed a putative class action

against the Feoffees in the Essex Superior court denominated William A, Lonergan et al.

v. James W. Foley et al., Civil Action No. 06-02328D (the “Superior Court Action™).

The Court has au"rhority to approve a .proposed settlement of claims and demands
proposed by a trustee pursuant to G.L. c.. 204, § 13.

The proposed settieme;zt as set forth in the Setflement Agreement providfzs, in-
gssence, for the Féoffees,'who hold title to the land at Little Neck, Ipswich,

Massachusetts for the benefit of the Ipswich Public Schools, to create a condominium at
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Little Neck consisting ultimately of 167 urnits and to sgil those units to ﬂ'le 167 cottagé
owners who currently reside at Little Neck, or their successors. The combined sale price
of the 167 units is $29,150,000, less certain adjustments, as set forth in the Settlement
Agreement. The Settlement Agreement also provides for the dismissal of all claims and
- counterclaims in the Superior Court Action without monetary consideration to any party.
This Court is not satisfied with this aspect of the settlement, particularly with respect to
the claim of the Feoffees against those who did not sign leases (“Non-Lessees™) for use
and occupancy, The Court hereby authorizes and permits the Feoffees to settle the
Supérior Court Action on the condition that the Non-Lessees pay in the agpregate a total
of $2,400,000 more to the Feoffees on account of their use and occupancy. This amount
will be treated as additional trust income for distribution to the School Committee over a
period qf three years as will be more fully set forth uﬁdcr the terms of the Trust
Administratioﬁ order discusséd below. Under the terms olf the Settlement Agreement
and, specifically, the individual condominium purchase and sale agreements executed
between the Feoffees and unit buyers, the lessees are to receive an adjustment to their _
purchase prices so that the total rent paid by each lessee will equal the use and occupancy
payments made by a Non-Lessee. As a result of the increased use and occupancy
payments by the Non-Lessees set forth herein, the aggregate credit to be received by the
: 1essées at the time of sale for the difference between rent paic} by lessees and use and
occupancy paid by the Non-Lessees will be reduced by approximately $600,000, so that
the F.eoffees, after the sale of all of units, will have received close to $3,000,000 more
. than the monies described in the Settlement Agreement, The total consideration set forth

" in the Settlement Agreement, as modified by this Judgment, results in a fair and
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satisfactory setflement of the Superior Court Action and a fair and reasonable price for
the sale of Little Neck. |

Each Non-Lessee may‘pay its share of the aforesaid use and occupancy charges in
one of two ways: (1) in cash at the time he or she purchases the condominium unit as
moré specifically set forth in the Settlement Agreement; or (2) in the event the Non-
Lessee obtains purchase money financing from the Feoffees, the Non—iessee may pay the
use and occupancy payment at the time the Non-Lessee purchases the cogdomﬁﬁum unit
by way of a five-year, fully amortized unsecured promissory note bearing interest at the
rate of four percent per annum with five equal annual principal and interest payments due
on the anniversary date of the note; provided, hé\i'ever, that the full balance of such
éromissory note shall be due and pa}}abie immediately upon prepayment by the Non-
Lessee of more than 10 percent of the principal due to the Feoffees under the purchase
money financing. ‘ |

Each Non-Lessee may elect to treat its share of the use and occupancy payment as
consideration for the condominium unit in addition to the price set forth in Exhibit G to
the Seftlement Agreement. Bach Non-Léssee who eic;,cts to do so will execute an
amendment to _thc purchase and sale agreement with the Feoffees that reflects the new
purchase price for the relevant condominium wnit. In accordance with the principle of
equal treatment of the lessees and Non-Lcssees; éach lessee may elect to treat his or her
particular share of the aforementioned approximate $600,000 of rent previously paid to
the Peoffees as consideration for the condominium unit in addition to the price set forth
in Exhibit G to the Settlement Agreement and execute an amendment to the purchase and

sale agreement as described above,
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~ The date contained in the Settlement Agreement for delivery of so many of the

Cottage Transfer Documents, as defined in the Settlement‘Agreement, as pertain to the
release of an outstanding UCC Finaﬁcingl Statement or other security interest in a cottage
which is to become a condominium unit, is extended to a date twenty days before the date
of the recording of the Master Deed.

Each cottage owner shall maintain casualty and liability insurance on his or her
cottage pending the sale to him or her of the condominium unit consisting of said cottage.

B. The proposed settlement by sale of Little Neck also presents the issue of
whether deviation, pursuant to G.L. c. 214 § 10B, is warranted from the provision of the
will -of William Payne which directs that the land at Little Neck is “not to be sould nor
wasted.” Due to the dispute that is the subject of the Superior Court litigation, there has
not been a distribution from the Feoffees to the School Committee since 2006, and absent
this settlernent, litigation could be expected to continue for an additional prolonged
period at substantial expense and with the accompanying risks and uncertainties to the
Trust, all éf which has been and will continue to be a substantial irnppairment to the
accomplishment of the puxi)oses of the Trust. Deviation from the no sale provision of

said will is hereby granted, and the Feoffees are hereby authorized and permitied to sell

the land at Little Neck on the terms set forth in the Settlement Agreement as modified by

this Judgment. The Court’s authorization to the Feoffees of the sale as set forth in this

Judgment is also pursuant to G.L. ¢. 203 § 16. - |
C.  The Feoffees are hereby authorized and permitteci to recéive mortgages

from buyers of condominium units on the terms set forth in the Settlement Agreement as

modified by this Judgment.
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D. The Feoffees shall grant to the Town of Ipswich a non-exclusive easement
for use by the general public of that portion of Pavilion Beach owned by the Feoffees that
lies outside the entrance columns of Little Neck, Said €asement shall be given on the
conditions, to be stated in the grant of easement, that the Towa of Ipswich acéepts the
easement and agrees to insure, indemnify, defend and hold harmless the grantor, and its
successors in title, including the trustees and qm't owners of the condominium; from and
against all claims arising out of the use by the public of said porfion of Pavilion Beach. |

E. The Feoffees in office for the period through the filing of the Master Deed
shall be subject o the following constraints: (1) they shall operate the trust for the benefit
of the beneficiary in the ordinary course and not engage in any unusual or out of ordinary
course transaction without the written consent of the School Committes or
Superintendent Korb except as may be specifically provided for in the Settlement
Agreement and this Judgment; (2) they shall not enter into any contracts which will bind
the Feoffees after June 30, 2012; and (3) they shall not compensate any of the life
Feoffees or Selectmen Feoffees from and after Decemnber 19, 2011, exo;ept for Peter
Foote who shall bé compensated for his services as treasurer and manager at the rate of
$840 per week, payable as it has been previously, until the first to ocour of a) the date |
upon which a majority of Feoffees determine his services are no longer needed; b) the
date upon which substantially all of the units have been sold; or c) the date that is 90 days
after the recording of the Master Deed. Notwithstanding the foregoing, the Feoffees are
" hereby authorized. to engage providers of engineering, surveying, architectural and legal
services as needed, in an amount not to exceed $400,000 in the aggregate, to create the -

condominium documents and record the Master Deed and to represent the Feoffees in the
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closing of 167 condominium unit sales, Insofar as no condominium sales will occur
until such time as the trust has been reconstituted as a public body which is an agency of
the Town of Ipswich or its subdivisions, as referred to belov;/, the Court finds that the
Feofffzes will be exempt under the provisions of M.G.L. c. 64D, section 1, from the
payment of taxes or fees under Chapter 64D in connection with the sale of the
condominium upits. Nothing herein shall prevent the Feoffees from performing any
obligations they may have pursuant to paragraph 1 of the Séttlement Agreeme_nt.

F. Absent extraordinary circumstances, the Feoffees shall record the Master
Deed on or before May 1, 2012. The Feoffees and their successors, including any -
Feoffees appointed in place of the ﬁresent Feoffees pursuant £0 the change in the Trust’s
governance, s:hail comply with all of the terms of the Settlement Agreement including,
but not limited to, scheduling and conducting the unit closings m a éiligént and -
expeditious manner. Unless caused by a breach b.y the School Committee of its
obligations under this Judgment, or by a breach on the pdrt of the reconstituted Feoffees
in office after the filing of the Master Deed, any Non-Lessee who has not purchased his
or her unit on or before Fuly 1, 2012, whethc?r due to a delay in the recording of the
Master Deed or otherwise, but who has not breached his or her obligations under his or
her purchase and sale agreement, shall begin ];naying monthiy rent as of July 1, 2012 at the
rate presently paid by lessees, with the rent for any partial months to be‘prorated. For
avoidance of doubt, the rights and obligations with ;espeét to any Homeowner who fails
to close shall be as stated in paragraph 4 of the Seftlement Ag}eement.

G. The Feoffees shall distribute to the School Committee within fourtgen

days of the entry of this Judgment (rather than ten days after the recording of the Master
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Deed as originally provided in the Settlement Agreement), the interest from the
Winchester Co-operative Bank, in the approximate amount of $50,000, said interest to be
returned to the Feoffees (for escrow purposes) in the event the Master Deed is not
recorded. In addition, to the extent cash flow allows, the Feoffees shall make monthly
distributions of net rental income to the School Committes until the completion of the
sales process. |

'H. Itis decIare(i that Massachugetts General Laws Chapfter ?:OB does not
apply to conveyances of condominium units as set forth in the Settlement Agreemnent as
modified by this Judgment.

I. - Inthe event that the provisions of Massachusetts Generals Laws Chapter
255E épply to the Feoffees, all parties to this action shall coéperate with the Feoffees in
their obtaining a license under said chapter.

2. On the Defendants® counterclaim, judgment as follows:

The Ipswich School Committes and the Superintendent of Schools have presented to this

Court a proposed revision to the trust of which the Feoffees are trustees, including a change in

the manner in which the seven Feoffees are selected to serve as trustees. Presently, the seven

Feoffees consist of four Feoffees who serve for life, absent resignation, with such a life Feoffee’s
. replacement made by the remaining three life Feoffees, and the three longest-serving Selectmen

serving ex-officio. -

" The Court finds that such a revision is fair and reasonable and is especially warranted

" both by the benefits of the trust’s becoming a public entity and agency of the Town or its
subdivisions and by reason of the sale of Little Neck, which obviates any need for the

'experience and familiarity with Little Neck provided by the life Feoffees.
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Effective upon the recording of the Master Deed which creates the condominium
contemplated by the Settlement Agreement, two of the life Feoffees will resign from and split off
from the Feoffees and form their own unincorporated association to be named and known as the
Life Feoffees. Conternporaneousty with that split-off, the Feoffees will be reconstituted as
follows: the Selectmen Feoffees shall resign and their replacements will be selected, one each, by
the Selectmen, the School Conunittee and the Finance Committee. The other four Feoffees will
be the two life Feoffees who have not become Life Feoffees, one additional appointee of the
Selectmen, and one additional appointee of the School Commititee. Upon the first to occur of the
sale of the last condominium unit or ninety days from the date of the recording of the Master
Deed, the two life Feoffees then still serving as Feoffees WiHvresign and join the Life Feoffees.
The Life Feoffees shall then appoint one Feoffee and the Finance Committee shall appoint one
" Feoffee. Inl all other respects the selection and appointment of Feoffees théreaﬁer shall be in
accordance with a Trust Administration Order which the School Committee will submit to the
Court for approval with input from the Office of the Attorney General and which will provide
that the Trustees will consist of two appointees each by the Selectmen, the School Committee
and the Finance Commitiee and one appointee of the Life Feoffees, all of whom will serve for
fixed terms as will be set forth in the forthcomi‘ng Trust Administration Order. The fcoffees
hereby consent to such Trust Administration order provided that it is not inconsistent with the
provisions hereof.

Following the spin-off, the Life Feoffees shall be a private body, selecting their members
and successors as they see fit in their solé discretion. The Life Feoffees may maintain custody
of the original historical books and records of the Feoffees, copies of all of which shall also be

made freely available to the reconstituted Feoffees, From the time the Feoffees are initially
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reconstituted following the filing of the Master Deed, the Feoffees shall be deemed for all
purposes e public body and shall be governed by the aforesaid Trust Administration Order.

The Feoffees, the School Co@ﬁﬁee and the Superintendent, .and their members,
predecessors, successors, representatives, assigns, agents, servants, attorneys, employees,
executors, administrators, and heirs release and forever discharge the Feoffees, the Life Fcoffees;
their members, predecesgors. successors, representatives, assignees, agents, attorneys,
employees, executors, administrators, and heirs of and from'any and all claims, debts, demands,
defenses, liabilities, costs, attorneys’ fees, actions suits at law or equity, compensation,
obligations, contracts, losses, expenses, damages, whether general, specific or punitive,
exemplary contractual or ex-confractual and causes of action of any kind or nature, kﬁown or
unknowﬁ, derivative or direct, asserte& or unasserted, from the beginning of the world to the date
of this judgment; provided, however, this relegse ghall not apply to any unknown claiﬁs of
intentional misconduct.

Except for claims for intentional misconduct that are excluded from the release set forth
above, the Feoffees shall, and are heéreby authorized to, indemmnify, defend and hold harmless the
Selectmen Feoffees and Life Feoffees, both indi{fidually and in their capacity as Feoffees, the_ir .
predecessors, heirs, predecessors, successors,. rgpresentatives, assignees, agents, attorneys,
employees, executors, administrators, and heirs of and from any and al! claims, debts, demands,
defgnses, liabilities, costs, attorneys’ fees, ac.:tions, suits at law or equity, compensation,
demands, obligatidns, contracts, losses, expenses, damages, whether general, specific or punitive,
exemplary, contractual or ex-contractual and causes of action of any kind or naturé, known of
unknown, derivative or direct, asserted or unasserted, from the beginning of the world to the date

of this judgment, whether those claims are made against the Selectmen Feoffees or Life Feoffees
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in their individual capacity or representative capacity or both, arising out of or related to their
actions or omissions or status as Selectmen Feoffees or Life Feoffees, including, but not limited
to, any and all claims, whether now in existence or later added, in the Superior Court litigation or
relating to conducting the instant Probate Court action.

Not}iing in the release or inden’mity obligations set forth in this Judgment shall be desmed
applicable to any claim, action or demand that may asserted in the future by the Office of the
Attorney General.

3. Jedgment is entered without costs. . Due to the benefit to the Trust that has been

created, the School Committee and Richard Kotb are entitled to an award of attorneys® fees and

- expenses which they shall submit to the' Court within sixty days from the date of this Judgment

with notice to counsel for the Feoffees and the Office of Attomey General. Any such award will

be paid out of the sale proceeds. All parties acknowledge that the fees and expenses of the
Feoffees have already been paid from trust assets.

4. Allrights of appeal are hereby waived.”

Respectfully submitted,
Feoffees of the Gramumar School in Ipswich School Committee
the Town of Ipswich ~ and Richard Korb,
. By their atforngfy, Superintendent of Schools

By their attorfey,
Williar] I—Il,gl%ﬁhap{'[ 1 Steﬁhen M. Perry, Esq, . :
BBO #457060 BBO # # 395055

- MacLean Holloway Deherty Casner & Edwards, LLP

Ardiff & Morse, P.C. 303 Congress Street
& BEssex Center Drive Boston, MA. 02210
Peabody, MA. 01960 {617) 426-5900
(978) 774-7123
wsheehan@mbdpe.com
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Approved and so Ordered as a Judgment of the Court:

By the court: (Sahagian, J.)
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and rd alf s,
RNV RS

Commonwaalth of Massachusetis
The Trial Court )
_Essex  _ Division Probate and Family Court Department Docket No. _ES09E~0094=00

Judgment on Cemplaintifix—Deviation Pursuant

to G.L.c..2148 108 filed Detober 6, 2009
Alexander B.C. Mulholland, Jr., -

Peter Hoote, Donalid Whiston, , Piaintifis
ames 1J(foley, Elizabeth Kilcoyne
atrick J. McNall and Ingrid Mlles as

Th;a Are The Feof ees Of T
a }I‘ 8 he F Ipswn. e Grammar School

Attorney General Of The Commonwealth
Of Massachusetts, Ipswich Schood Defendants
Committee, and Richard Korb, As He Is -
The Superintendent Of Schools In the

Tewn Of Ipswich
This action came on for (irial) (ksagingk before the Court, Mary Anne Sahagian ,

Justice presiding, and the issues having been duly {iried) s i

It is Ordered and Adjudged

. The signed Agreement for Judgment filed December 23, 2011
is hereby incorporateéd imtp:and made a part of this. Judgment.

: December 23, 2011 i /] Aﬂ/\/’-—"‘
Date

\Justtca of the Probate and Fémily 1o

iy

God S : A
4 /i
CJ-D 420 (3/20) o
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LEALS B EGL&AAs VAL L

PROBATE AND FAMILY COURT DEPARTMENT

ESSEX. 55 Docket No. ESO9E094QC
. )
ALEXANDER B.C. MULHOLLAND, JR., }
PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK )
J.MCNALLY, and [NGRID MILES, as they are )
the Feoffees of the Grammar School in the Town )

of Ipswich,
ESSEX, ss. PROBATE & FAMILY COURT
Plaintifs, Xk, O i
' sHawad

he withiw potion is bersby denied -
fﬁ\‘(’“ //} Lors o

ATTORNEY GENBRAL OF THE .
\\M’ of Pronata & 1:....ii!| ' Court

COMMONWEALTH OF MASSACHUSETTS,
1PSWICH SCHOOL COMMITTEE, and
RICHARD KORE, ax he is Suporintendent of
Schools in the Town of Ipswich,

ARG

Defendunts.

MOTION TO N TERVERY

Pursnant to Rule 24(a) of the Massachusetts Rules of Civil Procedure, D()l!gfa% J.
DeAngelis hereby respectfully moves for leave to infervene as a party defendant in this action,
In support of this motion, Mr. DeAngelis states the following: |

1. The Feoffees of the Grammar School in the Town of Ipswich seek in their
complaint to deviate from the temms of the so-called Grammar School Trust, pursuant to which
the Feoffees shall maintain the Tand in Ipswich known as “Little Neck” for the benefit of the
Ipswich Public Schools, Also pursuant to the terms of the Trust, Little Neck carnot be sold or
wasted.

2. On January 27, 2011, Mr. DeAngelis filed an amicus brief in opposition to the

Feoffees® motion for partial summary judgment, in which the Feoffees sought authority fo sell

e B R e e e e e T PR e

SR SR
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THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

ESSEX, ss Docket No. ESGSEGO%4QC

)
ALEXANDER B.C. MULHOLLAND, JR., )
PETER FOOTE, DONALD WHISTON, JAMES )
FOLEY, ELIZABETH KILCOYNE, PATRICK )
J. MCNALLY, and INGRID MILES, as they are )

* the Feoffees of the Grammar School in the Town ) ) 85, 23;3 ATE& F AMILY COURT
of Ipswich, } -
) M
Plaintiff, ) ﬂie hwliﬁ aptlon is h}&igay doriad -
¥, T ey
; Iwkiﬁ \k lqi)ﬁéc x"if f‘Z’é{’s‘a‘?f}" k\”(;
ATTORNEY GENERAL OF THE )
COMMONWEALTH OF MASSACHUSETTS, )
[PSWICH SCITOOL COMMITTEE, and )
RICHARD KORI, as he is Superintendent of )
Schools in the Town of Ipswich, )
)
Defendants, 3

MOTION OF TIHE PROPOSED INTERVENERS 10 STAY ENTRY OF JUDGMENT,
AWD IN THE ALTERNATIVE, TO 8TAY THE JUDGMENT, PERDING THE
RESOLUTION OF THEIR MOTION TOQ INTERVENE

The.proposed interveners in this action, a group of parents of Ipswich Public School
students and their children, who are beneficiaries of the trust of William Payne, have moved to
intervene in this action, alleging various imerests separate and distinct from those of the general
public. Althongh they relied upon the public pronouncements of the School Committee that it
would vigorously defend this case and prosecute the counterclaim, it is now clear that the School
Committee will not vigorously defend the case and protect the interests of the beneficiaries of the
Trust. Upon learning of the School Commitiee’s abandonment of its defenses and counterclaim,

the proposed interveners immediately sought intervention throngh a series of filings including a
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
PROBATE AND FAMILY COURT DEPARTMENT

2 -~ -~ ﬁ "'\??ﬁ-%i‘;
R a O L

g
bt

ESSEX, ss ' Docket No. ES09E0094QC

ALEXANDER B.C. MULHOLLAND, JR.,
PETER FOOTE, DONALD WHISTON, JAMES
FOLEY, ELIZABETH KILCOYNE, PATRICK 1.
MCNALLY, and INGRID MILES, as they are the
Feoffees of the Grammar School in the Town of
Ipswich,

VS.

ATTORNEY GENERAL OF THE .
COMMONWEALTH OF MASSACHUSETTS,
IPSWICH SCHOOL COMMITTEE, AND
RICHARD KORB, as he is Superinfendent of
Schools in the Town of Ipswich.

NOTICE OF APPEAL

Please take notice tha"i the pro?osed Interveners in the above-captioned matter,
Douglas J. DeAngelis, Catherine T.J. Howe, Jacqueline Phypers, Jonathan Phypers, Peter
Buletza, Kenneth Swenson, Robert Weatherall, Jr., Joanne Delaney, Cara Doran, Andrew
Brengle, Susan Brengle, Michele Wertz, Jason Wertz and Clark Ziegler, individually and

on behalf of their minor children, hereby appeal from:
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1} This Court’s order dated February 7, 2012 denying their motion to intervene;

and

2) This Court’s Judgment on Complaint for Deviation Pursuant to G.L. c. 214,

§10B, entered on January 12, 2012,

Dated: February §,2012

1334199vE/17973-1

Respectiully Submitted,

DOUGLAS J. DeANGELIS, CATHERINE T.I.
HOWE, JACQUELINE PHYPERS, JONATHAN
PHYPERS, PETER RBULETZA, KENNETH
SWENSON, ROBERT WEATHERALL, JR,
JOANNE DELANEY, CARA  DORAN,
ANDREW BRENGLE, SUSAN BRENGLE,
MICHELE WERTZ, JASON WERTZ and
CLARK ZIEGLER, individually and on behalf of
their minor children,

By their attorney,

(s
Cathering{J. Sayoie, BRBO# 544599
POSTEE BLANKSTEIN & LUND, L.L.P.
The Prudential Tower
800 Boylston Street
Boston, MA 02199
(617) 973-6100
csavoie(@pbl.com
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CERTIFICATE OF SERVICE

I, Catherine Savoie, hereby cerfify that on this day of February, 2012, 1

served a copy of the foregoing by first-class mail upon the following counsel:

William Sheehan, 111 Johanna Soris
Maclean Holloway Doherty Commonwealth of Massachusetts
Arxdiffe & Morse Office of the Attorney General
8 Essex Center Dirive Public Charities Division
Peabody, MA 01960 One Ashburton Place
Boston, MA 02108
Stephen Perry Mark E. Swirbalus,
Casner & Edwards, LLP Day Pitney LLP
303 Congress Street One International Place
Boston, MA 02210 Boston, MA 02110

"
@W/
Catherin@voie
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